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DEFENDING MARRIAGE 


FRIDAY, APRIL 15, 2011 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:05 a.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Smith, Nadler, Quigley, Con- 
yers and Scott. 

Staff Present: (Majority) Holt Lackey, Counsel; Sarah Vance, 
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan, 
Professional Staff Member. 

Mr. Franks. Good morning, and welcome to this hearing of the 
Constitution Subcommittee. The title of today’s hearing is Defend- 
ing Marriage. The reason that we are here is that the Obama ad- 
ministration recently announced that it would no longer defend 
marriage. 

Specifically, on February 23, 2011, the Attorney General sent a 
letter to congressional leaders explaining that the President had 
concluded that the Defense of Marriage Act’s definition of marriage 
as meaning, “only a legal union between one man and one woman 
as husband and wife,” violated the Constitution. Accordingly, the 
President and Attorney General are no longer defending that law 
in court. 

For decades. Administrations of both parties have followed a pol- 
icy of defending every Federal law for which a reasonable argu- 
ment can be made. This policy of defending laws respects Congress’ 
role as the makers of the law and the courts’ special role in ad- 
dressing the constitutionality of Federal laws. 

When the President unilaterally declares a duly enacted law un- 
constitutional, he cuts Congress and the American people out of the 
lawmaking process, and such heavy-handed Presidential actions 
undermine the separation of powers and the principle that America 
is a constitutional Republic predicated on the rule of law. This is 
why legal scholars of both parties agree that Presidents should pre- 
sume that statutes are constitutional and give great deference and 
consideration to the views of the Congress that enacted the law in 
the first place. 

As liberal constitutional scholar and then head of the Office of 
Legal Counsel, Walter Dellinger advised President Clinton, “A 
President should proceed with caution and with respect for the ob- 
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ligation that each of the branches shares for the maintenance of 
constitutional government.” 

President Obama’s edict that the Defense of Marriage Act is un- 
constitutional fails to show the caution and respect for Congress 
and the courts that Professor Dellinger counseled. Far from cau- 
tious and deferential, the President’s decision was a badly oppor- 
tunistic attempt to free himself from a political dilemma. The 
President and the Administration had a duty to defend the Defense 
of Marriage Act, but powerful constituencies of the President did 
not want the President to defend it, and, unfortunately, politics 
trumped duty. 

Now, it is true that past Presidents have declined to defend cer- 
tain statutes that they in good faith determined were unconstitu- 
tional, but never has a President refused to defend a law of such 
public importance on a legal theory so far beyond any court prece- 
dent — and so clearly and transparently for political reasons. The 
President’s decision to ignore his duty threatens both the structure 
of our Republic and the time-tested structure of family itself 

The arguments in favor of the Defense of Marriage Act are rea- 
sonable and right, and they have repeatedly prevailed in court: 
Children need a mother and father committed to staying together 
as a family. With all of its challenges (and they are many) and the 
attacks brought against it, traditional marriage has proven to be 
the most successful institution in humanity’s history for the propa- 
gation and preparation of the next generation. The traditional fam- 
ily has proven to be the best Department of Welfare, the best De- 
partment of Drug Prevention, the best Department of Education, 
the best Department of Crime Prevention, and the best Depart- 
ment of Economic Security that there has ever been. 

By any accurate measure, traditional marriage gives children the 
very best chance of being raised in the most stable and loving fam- 
ily environment possible. By any measure, children raised in fami- 
lies with a married mother and father on average are healthier and 
happier than children raised in less ideal circumstances. Eor cen- 
turies governments have passed and maintained marriage laws to 
protect this vital societal interest. 

Marriage is more than just an agreement by, between and for 
two adults. Marriage is a promise that two adults make to their 
fellow human beings to form a family committed to the well-being 
of any children that may come from their union. It is an institution 
that has formed a primary building block of successful societies and 
nations for thousands of years, and to casually discard it places our 
children and future generations at risk. 

I am encouraged that the House is now intervening to fill the 
void left by the Administration’s abdication of its duty to defend 
the laws of the land. Marriage deserves to be defended, and today’s 
hearing is an important step in that defense. I look forward to 
hearing from our witnesses. 

[The prepared statement of Mr. Eranks follows:] 
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Mr. Frank’s Opening Statement 

Subcommittee on the Constitution 
Hearing on: “Defending Marriage” 

Friday, April 15, 201 1 at 10:00 a.m. in Room 2141 Rayburn HOB 


Good afternoon, and welcome to this hearing of the Constitution 
Subcommittee. The title of today’s hearing is “Defending Marriage.” The reason 
we are here is that the Obama Administration recently announced that it would no 
longer defend marriage. 

Specifically, on February 23, 2011, the Attorney General sent a letter to 
Congressional leaders explaining that the President had concluded that the Defense 
of Marriage Act’s definition of marriage as meaning “only a legal union between 
one man and one woman as husband and wife” violated the constitution. 
Accordingly, the President and Attorney General are no longer defending that law 
in court. 

For decades. Administrations of both parties have followed a policy of 
defending every federal law for which a reasonable argument can be made. This 
policy of defending laws respects Congress’s role as the maker of laws and the 
Courts’ special role in addressing the constitutionality of federal laws. 

When the President unilaterally declares a duly enacted law imconstitutional, 
he cuts Congress and the American people out of the lawmaking process. Such 
heavy-handed Presidential action undermines the separation of powers and the 
principle that America is a constitutional republic predicated on the rule of law. 

This is why legal scholars of both parties agree that Presidents should 
presume that stahites are constitutional, and give great deference and consideration 
to the views of the Congress that enacted the law. 
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As liberal constitutional scholar and then-head of the Office of Legal 
Counsel Walter Dellinger advised President Clinton, “a President should proceed 
with caution and with respect for the obligation that each of the branches shares for 
the maintenance of constitutional govermnent.” 

President Obama’s edict that DOMA is unconstitutional failed to show the 
caution and respect for Congress and the courts that Professor Dellinger counseled. 

Far from cautious and deferential, the President’s decision was a baldly 
opportunistic attempt to free himself from a political dilemma. The Administration 
had a duty to defend DOMA, but powerful constituencies of the President did not 
want the President to defend it. Politics trumped duty. 

It is true that past Presidents have declined to defend certain statutes that 
they, in good faith, determined were unconstitutional. But never has a President 
refused to defend a law of such public importance, on a legal theory so far beyond 
any court precedent, for such transparently political reasons. 

The President’s decision to ignore his duty threatens both the structure of 
our republic, and the time-tested structure of our families. 

The arguments in favor of the Defense of Marriage Act are not just 
reasonable. The arguments in favor of the Defense of Marriage Act are reasonable 
and right, and they have repeatedly prevailed in court. 

Children need a mother and a father, committed to staying together as a 
family. With all of its challenges and the attacks being brought against it, 
traditional marriage has proven to be the most successM institution in humanity's 
history for the propagation and preparation of the next generation. 

The traditional family has proven to be tire best deparhnent of welfare, tire 
best department of education, the best department of crime prevention, and the best 
department of economic security that there has ever been. 
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By ally accurate measure, traditional marriage gives children the very best 
chance of being raised in the most stable, loving, family enviromnent possible. 

By any measure, children raised in families with a married motlier and father 
are, on average, healthier and happier than children raised in less ideal 
circumstances. 

For centuries, govermnents have passed and maintained marriage laws to 
protect this vital societal interest. 

Marriage is more tlian just an agreement by and for two adults. Marriage is 
a promise that two adults make to their fellow human beings to fonn a family 
committed to the wellbeing of any children that may come from their union. It is 
an institution that has formed the primary building block of successful societies 
and nations for tliousands of years, and to casually discard it places our children 
and future generations at risk. 

I am encouraged that the House is now intervening to fill the void left by the 
Administration’s abdication of its duty to defend the laws of tire land. Marriage 
deserves to be defended. Today’s hearing is an important step in that defense. 


Mr. Franks. I now recognize the Ranking Member of the Sub- 
committee Mr. Nadler for his opening statement. 

Mr. Nadler. Thank you, Mr. Chairman. 

Today’s hearing is entitled Defending Marriage. And my col- 
leagues in the majority undoubtedly will criticize the Obama ad- 
ministration for deciding that section 3 of the 1996 Defense of Mar- 
riage Act, or DOMA, is unconstitutional and cannot be defended in 
certain court cases. 
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The argument that the Administration has somehow acted inap- 
propriately is a red herring, an effort by DOMA supporters to dis- 
tract from the real question here, which is whether anyone should 
be defending this abhorrent and immoral law. The Administration 
has decided that, at least in certain cases, it should not. The Attor- 
ney General followed the procedure that Congress established, codi- 
fied at 28 U.S.C. Section 530(d), for exactly this situation. And 
there are numerous notable examples of prior Administrations 
that, having determined that a law is unconstitutional, have either 
refused to defend it or affirmatively attacked it in court. 

In the 1990 case of Metro Broadcasting v. FCC, for example, 
then-Acting Solicitor General John Roberts in the Bush administra- 
tion, now Chief Justice of the United States, argued that a statute 
providing for minority preferences in broadcast licensing was un- 
constitutional. Despite Supreme Court precedent applying a more 
permissive standard of review, he argued that strict scrutiny ap- 
plied. Senate legal counsel appeared as amicus in the case defend- 
ing the law, which was upheld. 

Clearly, there were reasonable arguments that could have been 
made in defense of the law. Should we now excoriate Chief Justice 
Roberts’ efforts as purely political and worthy of punishment? His 
view was not vindicated in that case by the Court, but may ulti- 
mately have resulted in a shift of the law, which makes it addition- 
ally clear that what the President has done here is neither unprec- 
edented nor inappropriate. 

What we should be exploring in this hearing, and before the 
House of Representatives engages in time-consuming and costly 
litigation, is how anyone can justify prolonging the life of this 
harmful and immoral law. Speaker Boehner has announced his in- 
tent to do so. And before the House charges to DOMA’s defense, we 
should understand the arguments the Speaker believes support his 
cause and why he disagrees with the decision of the President, the 
Attorney General, and Federal Judges Joseph Tauro and Stephen 
Reinhardt, who have considered the question carefully and with 
the benefit of extensive legal and factual briefings. 

On April 4, several of us wrote to Speaker Boehner asking for a 
briefing regarding his planned defense of section 3 of DOMA. I now 
ask the Chair of the Subcommittee and full Committee, the gen- 
tleman from Arizona and the gentleman from Texas, to ask the 
Speaker to address the Committee and answer questions Members 
on both sides of this question may have. 

In ruling that section 3 of DOMA cannot survive even rational 
basis review, the most permissive review. Judge Tauro pointed out 
that in 1996, when this Committee and the Congress considered 
DOMA, we did not bother to obtain testimony from historians, 
economists, or specialists in family or child welfare who might have 
informed our decision regarding the Federal interests at stake and 
how DOMA would affect Federal programs. Now, however, the ex- 
ecutive branch and the courts have done that job for us. At a min- 
imum, we should consider their factual findings carefully before we 
insist that this law is worthy of the time and expense of the House 
defense. 

In ruling that section 3 is unconstitutional. Judge Tauro consid- 
ered and rejected the justifications that Congress gave when it 
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passed DOMA as well as any post hoc rationalizations given to sup- 
port the law. For example, he rejected the argument that section 
3 of DOMA is justified by an alleged interest in encouraging re- 
sponsible procreation, finding that there is no credible support for 
the notion that gay and lesbian parents are not as capable as their 
heterosexual counterparts, and that excluding the gay and lesbian 
families from the Federal protections of marriage does nothing to 
promote the stability of heterosexual parents and marriages. 

Equally important for the purposes of DOMA, Judge Tauro found 
that this type of interest is properly a State, not a Federal, con- 
cern. The Federal Government has historically had no role in set- 
ting the rules for marriage or, for that matter, for divorce; and, 
therefore, the Federal Government has no equivalent interest in 
regulating the underlying criteria for marriage. 

My colleagues who have claimed to be staunch defenders of 
states’ rights should be alarmed by DOMA’s unprecedented med- 
dling in the States’ affairs of marriage. DOMA denies certain le- 
gally married couples, legally married under the laws of their 
States, denies to them access to Federal laws that factor in marital 
status, including Social Security and health care programs, which 
secure citizens’ health and well-being. The exclusion of any married 
couples from these programs would defy logic. That section 3 carves 
out an entire class of married citizens based on sexual orientation 
also violates constitutional equal protection guarantees. 

Even under rational basis review, the law cannot survive. It cer- 
tainly cannot survive more searching review, which the Attorney 
General and the President have concluded is the appropriate level 
of scrutiny for laws that discriminate against gay men and les- 
bians. 

Facing lawsuits in a jurisdiction with no statements on the ques- 
tion of the appropriate standard of review. Attorney General Hold- 
er applied the factors that the Supreme Court has considered when 
determining whether heightened review is warranted, and con- 
cluded that the criteria had been met. While critics may disagree 
with his conclusion, it cannot credibly be argued that either he or 
the President have done anything remotely unprecedented and 
nothing that warrants or calls for impeachment or reduced funding 
for the Department of Justice. Nor can anyone who has looked at 
DOMA’s legislative history credibly claim that this law should 
enjoy the same presumption of validity as most acts of Congress. 

The Congressional Record makes perfectly clear that DOMA is 
intended to express moral disapproval of gay men, lesbians, and 
their families. Representative Henry Hyde, then-Chairman of this 
Committee, for example, declared that “most people do not approve 
of homosexual conduct, and they express their disapprobation 
through the law.” 

During floor debate. Members repeatedly voiced disapproval of 
homosexuality as immoral or depraved, and argued that allowing 
gay and lesbian couples to marry would demean and trivialize het- 
erosexual marriage and might prove to be the “final below to the 
American family.” 

This evidence of the intent of the law, being to discriminate 
against a specific group of people based on prejudice against them, 
or disapproval of that group based on pure animus, is presumptive 
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evidence of denial of equal protection and of the need for height- 
ened scrutiny. The Administration so concluded, and that conclu- 
sion compelled the determination that the law could never survive 
heightened scrutiny and, therefore, could not be defended as to its 
constitutionality. 

In 1996, of course, gay and lesbian couples could not marry any- 
where in the world. Now they can marry in five States and the Dis- 
trict of Columbia, couples like Jen and Dawn BarbouRoske, who 
have been together for more than 20 years. In July they will cele- 
brate their second wedding anniversary as a legally married couple 
in their home State of Iowa. They are raising two wonderful daugh- 
ters, McKinley and Brianna, who are with their parents here 
today. 

Or Edie Windsor and Thea Spire, who began dating in 1965, got 
engaged in 1967, and finally married in 2007. Thea passed away 
2 years later after the couple had loved, lived with, and care for 
each other for more than four decades, and after, as Edie, who is 
a constituent of mine, put it, sharing all the joys and sorrows that 
came their way. 

Far from demeaning, trivializing, or destroying the institution of 
marriage, these couples have embraced this time-honored tradition 
and the commitment and serious legal duties of marriage. 

Rather than defending DOMA in court. Congress should be work- 
ing to repeal it. There is no redeeming moral value to a law whose 
sole goal and sole effect is to persecute a group of people for no rea- 
son and no benefit to anyone else. 

With that, I yield back the balance of my time. 

Mr. Franks. Thank you, Mr. Nadler. 

[The prepared statement of Mr. Nadler follows:] 
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Opening Statement of Rep. Jerrold Nadler 

Hearing on “Defending Marriage” 

Constitution Subcommittee, House Judiciary Committee 
April 14, 2011, 10 a.m. 

Room 2141 of the Rayburn House Office Building 


Today's hearing is titled "defending marriage,” and my colleagues in 
the Majority undoubtedly will criticize the Obama Administration for 
deciding that Section 3 of the 1996 "Defense of Marriage Act" (DOMA) is 
unconstitutional and cannot be defended in certain court cases. 

The argument that this Administration has somehow acted 
inappropriately is a red herring: an effort by DOMA’s supporters to distract 
from the real question here, which is whether anyone should be defending 
tins law. 

This Administration has decided that, at least in certain cases, it 
should not. The Attorney General followed the procedure that we have 
established, codified in 28 USC Section 530D, for exactly tins situation and 
there are numerous notable examples of prior administrations that, having 
determined that a law is unconstitutional, have either refused to defend it or 
affinnatively attacked it in court. 

In the 1990 case of Metro Broadcasting v. FCC, for example, then 
Acting Solicitor General John Roberts, now Chief Justice of the United 
States, argued that a statute providing for minority preferences in broadcast 
licensing was unconstitutional. Despite Supreme Court precedent applying a 
more permissive standard of review, he argued that strict scmtiny applied. 
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Senate Legal Counsel appeared as amicus in the case, defending the law, 
which was upheld. 

Clearly there were reasonable arguments that could have been made in 
defense of the law. Should we excoriate Chief Justice Roberts’ efforts as 
purely political, and worthy of punishment? His view was not vindicated in 
that case, but may ultimately have resulted in a shift in the law, which makes 
it additionally clear that what the President has done here is neither 
nnprecedented nor inappropriate. 

What we ought to be exploring in tliis hearing, and before the House 
of Representatives engages in time-consuming and costly litigation, is how 
anyone can justify prolonging the life of this harmful law. 

Speaker Boelmer has amiounced his intent to do so, and before the 
House charges to DOM A’s defense, we should understand what arguments 
the Speaker believes support Iris cause, and why he disagrees with the 
decision of the President, Attorney General, and federal judges Joseph L. 
Tauro and Stephen Reinhard who have considered the question carefully, 
and with the benefit of extensive legal and factual briefings. 

On April 4th, several of us wrote Speaker Boehner asking for a 
briefing regarding his planned defense of Section 3. 1 now ask the Chair of 
the Subconnnittee and full Committee, the Gentlemen from Arizona and 
Texas, to ask the Speaker to address the Committee and answer questions 
members on both sides of this question have. 

In ruling that Section 3 of DOMA camiot survive even rational basis 
review. Judge Tauro pointed out that - in 1 996 when this Committee and the 
Congress considered DOMA - we did not bother to obtain testimony from 
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historians, economists, or specialists in family or child welfare who might 
have infomied our decision regarding the federal interests at stake and how 
DOMA would affect federal programs. 

Now, however, the executive branch and the courts have done that job 
for us. At a minimimi, we should consider their findings carefully before we 
insist that this law is worthy of the time and expense of a House defense. 

In ruling that Section 3 is unconstitutional. Judge Tauro considered - 
and rejected - the justifications that Congress gave when it passed DOMA 
as well as any post-hoc rationalizations given to snpport the law. For 
example, he rejected the argument that Section 3 of DOMA is justified by an 
alleged interest in encouraging responsible procreation, finding that there is 
no credible support for the notion that gay and lesbian parents are not as 
capable as their heterosexual counterparts and that excluding the gay and 
lesbian families from the federal proteetions of marriage does nothing to 
promote stability of heterosexual parents or marriages. 

Equally important for the purposes of DOMA, Judge Tauro found that 
this type of interest is properly a state - not federal - concern. The federal 
govenmient has liistorically had no role in setting the rules for marriage (or, 
for that matter, divorce) and, therefore, the federal government has no 
equivalent interest in regulating the underlying criteria for marriage. My 
colleagues who claim to be staunch defender’s of states rights should be 
alarmed by DOMA’s unprecedented meddling in marriage. 

DOMA denies only certain legally married couples access to federal 
laws that factor in marital status, including Social Security and healthcare 
programs, which secure citizen’s health and well-being. The exclusion of 
any married couples from these programs defies logic; that Section 3 carves 
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out ail entire class of married citizens based on sexual orientation also 
violates constitutional equal protection guarantees. 

Even mider rational basis review, the law cannot survive. It certainly 
camiot survive more searching review, which the Attorney General and 
President have concluded is the appropriate level of scaitiny for laws that 
discriminate against gay men and lesbians. 

Facing lawsuits in a jurisdiction with no statements on that question. 
Attorney General Holder applied the factors that the Supreme Court has 
considered when determining whether heightened review is warranted, and 
concluded that the criteria had been met. Wliile critics may disagree with 
his conclusion, it cannot credibly be argued that either he, or the President, 
have done anytliing remotely unprecedented and nothing that warrants calls 
for impeachment or reduced funding for the Department of Justice. 

Nor can anyone who has looked at DOMA’s legislative history 
credibly claim that this law should enjoy the same presumption of validity as 
most Acts of Congress. The congressional record makes perfectly clear that 
DOMA is intended to express moral disapproval of gay men, lesbians, and 
their families. Representative Henry Hyde, then-Chairman of tliis 
Committee, declared that “most people do not approve of homosexual 
conduct . . . and they express their disapprobation through the law.” During 
floor debate, members repeatedly voiced disapproval of homosexuality as 
“immoral” or “depraved” and argued that allowing gay and lesbian couples 
to marry would demean and trivialize heterosexual marriage and might 
prove to the “the final blow to the American family.” 

This evidence of the intent of the law being to discriminate against a 
specific group of people based on prejudice against, or disapproval of that 
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group, is presumptive evidence of denial of equal protection and of the need 
for heightened scnitiny. The Administration so concluded, and that 
conclusion compelled a detemiination that the law could never survive 
heightened scrutiny, and, therefore, could not be defended as to its 
constitutionality. 

In 1996, gay and lesbian couples could not marry anywhere in the 
world. Now, they can marry in five states and the District of Columbia. 
Couples like Jen and Dawn BarbouRoske [Barb-A-Ross-Key] who have 
been together for more than twenty years. In July they will celebrate their 
second wedding anniversary as a legally married couple in their home state 
of Iowa. They are raising two wonderfiil daughters, McKinley and Breanna, 
who are with their parents here today. 

Or Edie Windsor and Thea Spyer, who began dating in 1 965, got 
engaged in 1967, and finally married in 2007. Thea passed away two years 
later, after the couple had loved, lived with, and cared for each other for 
more than 4 decades and after - as Edie, who is a constituent of mine, puts it 
- “sharing all the joys and sorrows that came their way.” 

Far from demeaning, trivializing, or destroying the institution of 
marriage, these couples have embraced this time-honored tradition and the 
commitment and serious legal duties of marriage. Rather than defending 
DOMA in court, Congress should be working to repeal it. 

With that, 1 yield back the balance of my time. 
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Mr. Franks. Now I would yield to the distinguished former 
Chairman Mr. Conyers for 5 minutes for an opening statement. 

Mr. Conyers. Thank you, Chairman Franks. I ask unanimous 
consent to put my statement into the record. 
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Mr. Franks. Without objection. 

[The prepared statement of Mr. Conyers follows:] 

Statement of the Honorable John Conyers, Jr. 
for hearing on “Defending Marriage” before the 
Subcommittee on Constitution, House Judiciary Committee 

Friday, April 15, 2011, at 10:00 a.m. 

2141 Rayburn House Office Building 

Today the Subcommittee considers the Obama Administration's 
determination that Section 3 of the "Defense of Marriage Act" (DOMA) is 
unconstitutional and caimot be defended in certain court cases. 

Some of my colleagues in the Majority have called for defunding of the 
.Tustice Department because of this decision. Yet they did not invite the 
Administration to participate here today, apparently deciding that it might be better 
to condemn them in absentia. 

It is particularly ironic that my colleagues are protesting so loudly 
now when they said not a word when President George W. Bush declared laws 
unconstitutional and claimed the right - in no fewer than 750 signing statements - 
to refuse to enforce portions of law he might later deem objectionable without 
furtlier notice to Congress. 

Those statements, we later learned, were invoked by the prior 
Administration to bypass the Congressional ban on torture in the McCain 
Annendment, and oversight provisions in the Patriot Act, among others. 

Certainly those who did not object to the secretive overruling by the 
executive branch of Acts of Congress should hardly have standing to complain 
when President Obama invokes the very procedure created by Congress to notify 
us of his determination that a law is unconstitutional, and tliat - while he will 
continue to enforce that law - tlie Justice Department will no longer defend it in 
certain court cases. 

There also are notable examples from prior administrations where, like here, 
a detennination has been made that a law is unconstitutional and cannot be 
defended in court. Indeed, our sitting Chief Justice John Roberts, in tlie 1990 case 
of Mel.ro Broadcasting v. FCC, argued that a statute granting minority preferences 
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in broadcasting licenses was unconstitutional, arguing for strict scnitiny even 
though the Court previously had applied a more permissive standard. 

President George H.W. Bush’s Administration refused to defend “must 
carry” provisions in the Cable Television Act in a case brought by Turner 
Broadcasting against the Federal Communications Commission. That litigation 
was still pending when his predecessor took office and the Clinton Administration 
reconsidered President Bush’s position, decided the law was constitutional, and 
successfully defended it in coint. 

Given tliat there were reasonable arguments available in defense of the law’s 
constitutionality in botli of tliese cases, should we now condemn tire first Bush 
Administration and Chief Justice John Roberts for playing politics with the law? 

Notably, their detenninations were not vindicated by the coints in these 
cases. Wliat possible justification might we have, then, to punish this 
Administration for detennining its position on the law, whether or not that view 
ultimately prevails in the courts at this time? 

Attorney General Holder has notified the Congress and the courts, invoking 
the procedure that Congress has established and is now codified at 28 U.S.C. § 
530D. Wliile no Administration should cavalierly disregard the laws that we enact, 
that is not what is happening here. Contrary to the claims of its critics, the 
Administration is still enforcing this law and even has indicated that it will 
continue to defend the law where a court determines rational basis review applies. 

On this front, I disagree with the Administration. Now that the President has 
determined tliat the law imconstitutional, his Justice Department should defend that 
position to the courts, and work vigorously to ensure DOMA’s defeat. 

The President has long called for the repeal of DOMA, making clear he 
disagrees with the law as a matter of policy. He has now also concluded that 
Section 3 of the law, which defined marriage for purposes of all federal laws as 
“between one man and woman as husband and wife” also cannot stand as a matter 
of law. Section 3 is not about who has the right to marry; the states decide that. 
Section 3 is about how couples who already are married under state law will be 
treated under federal law. 
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By virtue of Section 3, gay and lesbian couples already married under state 
law are denied recognition as a family under no fewer than 1,138 federal laws that 
take marital status into account. Among those laws are Social Security, which 
provides survivor benefits, and into which every working American - including 
lesbian and gay couples - must pay. What is the possible federal interest in 
denying gay and lesbian citizens, who are already married imder state law, the 
security that spousal survival benefits might bring? 

Tn considering the claims of gay and lesbian couples in GUI v. OPM, where 
the Justice Department has been defending DOMA, federal District Court Judge 
Joseph L. Tauro concluded that no such interest exists: 

“This court is soundly convinced . . . that the government’s proferred 
rationales, past and current, are without footing in the realities of the 
subject addressed by [DOMA]. And when the proferred rationales for 
a law are clearly and manifestly implausible, a reviewing court may 
infer that animus is the only explicable basis. [Because] animus alone 
camiot constitute a legitimate government interest, this court finds that 
DOMA lack a rational basis to support it.” 

Judge Reiiihard of the Ninth Circuit Court of Appeals also found that 
Section 3 cannot survive even rational basis review. Tn reaching this conclusion in 
a case brought by a federal public defender seeking to add his same-sex spouse to 
his health insurance policy {In re Matter of Brad Levenaori), Judge Reinhard took 
the position that it was likely that “some form of heightened scrutiny applies.” 
Because the law could not even survive rational basis review, he determined that it 
was not necessary to reach that question. 

That question was recently put squarely before the Attorney General and 
President in two new cases challenging Section 3 of DOMA filed in tire Second 
Circuit Court of Appeals, a jurisdiction with no statement on the standard of review 
for laws, like DOMA, that discriminate based on sexual orientation. 

In consultation with his Attorney General, tire President decided tliat laws 
that single out gay men and lesbians for particular hann should not be presmned 
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valid and, instead, require more searching review. This conclusion should come as 
no surprise given the history of discrimination against gay men and lesbians, 
including laws that have branded them criminals and barred them from serving in 
our military, and the fact that one’s sexual orientation bears no relation to the 
ability to participate or contribute to society. 

It also is unsurprising given the record of animus that generally accompanies 
laws that target gay men and lesbians, including the congressional record for 
DOMA. 

As the Supreme Comt declared in Romer v. Evans, tire bare desire to harm or 
to express moral disapproval of a particular group is not a legitimate justification 
for a law, even under rational basis review. 1 was here for onr debate over DOMA, 
which I argued and voted against. That debate was ugly and often descended into 
the kind of animus that alone makes the case against DOMA. 

With that, I yield back die balance of my time. 
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Mr. Conyers. Thank you, sir. 

The thing that bothers me at this hearing of the Subcommittee 
is that the Department of Justice is not present, and I am informed 
that they were not invited. And could I ask the Chairman why that 
is? We have one of the leaders in the country, Ms. Gallagher, who 
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has raised hundreds of thousands of dollars against judges who 
have opposed her position, as the lead witness, but there is nobody 
here from the Department of Justice. And I would yield to my 
friend. 

Mr. Franks. Mr. Conyers, I understand that there is going to be 
an oversight hearing in May where the Department of Justice 
would be invited to come. 

Mr. Conyers. Well, then why are we starting — if the Depart- 
ment of Justice is coming, what are we doing here with this won- 
derful panel of friendly people, of course? But why do we start off 
with the chairmen of organizations that are — and she has written 
books against this position. We have another hostile witness to 
this. And you tell me that next month we will be getting the De- 
partment of Justice to find out where they stand. 

Mr. Franks. Mr. Conyers, I would just suggest to you that the 
makeup of the witnesses here is no different than most other hear- 
ings like this. You have people on both sides of the issue that are 
known for their advocacy or dissent on a particular issue. We have 
the same makeup of the witnesses. Professor Ball will be a witness 
for your perspective. And let me just say to you we have tried to 
make it essentially the same as we have always done. 

Mr. Nadler. Would the gentleman yield? 

Mr. Franks. I would like to go ahead and ask you to finish your 
opening statement. 

Mr. Nadler. Would the gentleman yield? 

Mr. Conyers. Yes. 

Mr. Nadler. Thank you. 

I would just point out that normally if the subject of a hearing 
is criticism of a decision of Department, you would invite the De- 
partment to be criticized and to answer for their position. 

I yield back. I thank the gentleman for yielding. 

Mr. Conyers. I have got a statement to make, but it follows 
along very closely with Ranking Member Nadler’s. But I am not 
pleased that we will finally, sometime in the future, hear from the 
Department of Justice that is being roundly criticized by you. 

And I happen to be aware of some of your remarks earlier. 
Chairman Franks, about what ought to happen, and I think there 
is a political tone in this hearing that I want to try to diminish as 
much as possible as we begin this. And I want you to know that 
this follows much of the rhetoric that has come out of the Congress 
and in the public on this for many years, this antiactivity. 

The first witness is probably the lead person in the country on 
this subject, and is certainly entitled to her opinions, and I can’t 
wait to hear them. But the fact of the matter is that this is not 
the regular order, and I did not approve of the way that we are 
starting off this subject. And I happen to know of some of the per- 
sonal animosity that exists in the Congress on this subject, and so 
it is not like we come here pretending that it doesn’t exist. It does. 

And so it is with that concern — and I am glad that you allowed 
me to make it. Chairman Franks — that I raise these questions of 
procedure. And I yield to the gentleman from Illinois Mr. Quigley. 

Mr. Quigley. Mr. Chairman, could I have 1 minute, please? I 
know he yielded. I am not sure he has any time. 
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Mr. Franks. We have our Chairman here, and I would yield to 
him here. And I would just briefly suggest to the former Chairman 
that there is no animosity in my heart toward anybody here what- 
soever. I can’t speak for others. But my concern is just as I stated 
in my opening statement. 

And I will now recognize the distinguished Chairman of the full 
Committee Mr. Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

Today’s hearing concerns two issues critical to the future of our 
country. The first is the importance of protecting the institution of 
marriage. 

For thousands of years, the union of a man and a woman has 
formed the cement of civilizations and provided the stability to soci- 
eties in all parts of the world. It is time tested. Until the last dec- 
ade, no society had ever made same-sex relationships equivalent to 
a marriage between a man and a woman. This is because marriage 
is the means by which societies encourage mothers and fathers to 
form stable families to raise children. But the trend over the past 
half century has been to neglect children’s interests in stable fami- 
lies and think of marriage’s only purpose as making adults happy. 
The movement for same-sex marriage is a part of this trend. 

If we tamper with the definition of marriage, harmful unintended 
consequences could follow. The ability of religious institutions to 
define marriage for themselves and promote their sincerely held be- 
liefs could be threatened. The role of marriage in society is too im- 
portant to dilute the long-standing and widely accepting standard 
that it is a union between a man and a woman. We cannot know 
all of the consequences that might follow from such a radical exper- 
iment, but we do know that government cannot change the defini- 
tion of marriage without changing its meaning. 

The second issue raised by this hearing is also important: Who 
in our system of government has the power to decide fundamental 
questions like what marriage means; unelected judges, or the peo- 
ple? 

The American people’s preference for a traditional definition of 
marriage as one man and one woman cannot be seriously ques- 
tioned. Forty-five States limit marriage to one man and one 
woman. Thirty States have amended their State constitutions in 
recent years to include the traditional definition of marriage in 
their fundamental law. In several States in which judges tried to 
impose gay marriage, the people have reasserted the traditional 
view of marriage. Hawaiian and Californian voters amended their 
constitutions to overrule activist decisions by their State supreme 
courts. lowans opposed their supreme court’s judicial activist cre- 
ation of gay marriage by voting out every incumbent justice on the 
ballot in the 2010 elections. 

The will of the American people is clear: They want their govern- 
ment to defend the traditional institution of marriage, and judges 
should respect the will of the people. No one can seriously believe 
that the Constitution’s authors intended to create a right to same- 
sex marriage. 

Unfortunately, the President appears to want courts rather than 
the democratic process to define marriage in America. By refusing 
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to defend the Defense of Marriage Act against legal challenges, the 
Administration has invited courts to overrule that popular law. 

The President recognized the political reality that most American 
people disagree with him and claimed to support traditional mar- 
riage during his run for the White House. The Administration has 
still not directly advocated gay marriage. Instead, the Administra- 
tion devised an indirect strategy to advance gay marriage without 
political accountability. By trying to lose in court, the Administra- 
tion invited courts to do the controversial work of imposing gay 
marriage for them. 

The Administration tried to lose in court first by refusing to 
argue that traditional marriage fosters responsible procreation, an 
argument for traditional marriage that has prevailed in court. The 
Administration’s efforts to lose in court reached their peak with the 
February 23, 2011, announcement that the Administration would 
no longer defend DOMA. 

The policy of defending Federal laws, which Attorney General 
Holder promised to follow at his confirmation hearing, protects our 
constitutional system. By abandoning this policy. 

The Administration has reversed the normal roles of the three 
branches of government. It has shirked the executive branch’s re- 
sponsibility to enforce the law, undermined Congress’ role in mak- 
ing law, and invited courts to make policies that should be made 
by the elected branches of government. 

Thank you, Mr. Chairman, for holding this hearing, and I will 
yield back the balance of my time. 

Mr. Franks. Well, thank you, Mr. Smith. 

[The prepared statement of Mr. Smith follows:] 
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Mr. Smith’s Opening Statement 

Subcommittee on the Constitution 
Hearing on: “Defending Marriage” 

Friday, April 15, 201 1 at 10:00 a.m. in Room 2141 Rayburn HOB 


Today’s hearing concerns two issues critical to the fliture of our Republic. 

The first is the importance of protecting the institution of marriage. For 
thousands of years, the union of a man and a woman lias formed the cement of 
civilizations and provided stability to societies in all parts of the world. It is time- 
tested. Until the last decade, no society had ever made same-sex relationsliips 
equivalent to a marriage between a man and a woman. 

This is because marriage is the means by which societies encourage mothers 
and fathers to form stable families to raise children. 

But the trend over the past half-century has been to neglect children’s 
interest in stable families and think of marriage’s only piupose as making adults 
happy. The movement for same-sex marriage is a part of tliis trend. 

If we tamper with the definition of marriage, harmful unintended 
consequences could follow. The ability of religious institutions to define marriage 
for themselves and promote their sincerely held beliefs could be threatened. 

The role of marriage in society is too important to dilute the long-standing 
and widely-accepted standard that it is a union between a man and a woman. We 
caimot know all of the consequences that might follow from such a radical 
experiment. But we do know that government cannot change the definition of 
marriage without changing its meaning. 

The second issue raised by tliis hearing is also important. Who, in our 
system of government, has the power to decide fundamental questions like what 
marriage means: Unelected judges or the people? 
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The American people’s preference for a traditional definition of marriage as 
one man and one woman cannot be seriously questioned. 

Forty-five states limit marriage to one man and one woman. Thirty states 
have amended their state constitutions in recent years to include the traditional 
definition of marriage in their frrndamental law. 

In several states in which judges tried to impose gay marriage, the people 
have reasserted the traditional view of marriage. Hawaiian and Californian voters 
amended their constitutions to overmle activist decisions by their state supreme 
courts, lowans opposed their supreme court’s judicial activist creation of gay 
marriage by voting out every incumbent justice on the ballot in the 2010 elections. 

The will of the American people is clear. They want their govenmrent to 
defend the traditional institution of marriage. And judges should respect the will of 
the people. No one can seriously believe that the Constitution’s authors intended 
to create a right to same-sex marriage. 

Unfortnnately, the President appears to want courts, rather than the 
democratic process, to define marriage in America. By refusing to defend the 
Defense of Marriage Act against legal challenges, the Administration has invited 
courts to overturn that popular law. 

The President recognized the political reality that most American people 
disagree with him and claimed to support traditional marriage during his run for 
the White House. The Administration has still not directly advocated gay 
marriage. 

Instead, the Administration devised an indirect strategy to advance gay 
marriage without political accountability. By trying to lose in court, the 
Administration invited courts to do the controversial work of imposing gay 
marriage for them. 
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The Administration tried to lose in court first by refusing to argue that 
traditional marriage fosters responsible procreation, an argument for traditional 
marriage that has prevailed in court. 

The Administration’s efforts to lose in court reached their peak with the 
February 23, 2011, announcement that the Administration would no longer defend 
DOMA. 

The policy of defending federal laws, which Attorney General Holder 
promised to follow at his confirmation hearing, protects our constitutional system. 

By abandoning this policy, the Administration has reversed the normal roles 
of the tliree branches of government. It has shirked the Executive branch’s 
responsibility to enforce the law, undennined Congress’s role in making law, and 
invited courts to make policies that should be made by the elected branches of 
government. 

1 am pleased that we are holding tliis public hearing to debate these issues 
openly in the halls of Congress. That is the way that decisions in a democracy 
should be made. 
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Mr. Franks. We have a very distinguished panel of witnesses 
today, and each of the witnesses’ written statements will he en- 
tered into the record in its entirety. And I ask each witness to sum- 
marize his or her testimony in 5 minutes or less. To help you stay 
within that time, there is a light on your table. When the light 
switches from green to yellow, you will have approximately 1 
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minute to conclude your testimony. When the light turns red, it 
signals that the witness’ 5 minutes have expired. 

Our first witness is Ms. Maggie Gallagher. Ms. Gallagher is 
chairman and cofounder of the National Organization for Marriage, 
which the Washington Post described as the preeminent national 
organization fighting to protect marriage as the union of a husband 
and wife. A veteran of public debates over family fragmentation 
and the importance of marriage for child well-being, she is a na- 
tionally syndicated columnist and the author of three books on 
marriage, including most recently The Case for Marriage: Why 
Married People Are Happier, Healthier, and Better Off Financially, 
which she coauthored with University of Chicago professor Linda 
Waite. Her book. Debating Same-Sex Marriage, coauthored with 
Professor John Corvino, is forthcoming from Oxford University 
Press. 

Our second witness is Mr. Carlos Ball, professor of law, and 
Judge Frederick Lacey Scholar at Rutgers Law School. Professor 
Ball studies, writes, and teaches in the field of sexual orientation 
and the law, and he is the author of several books on sexuality and 
the law. 

Our third witness is Mr. Edward Whelan. Mr. Whelan is presi- 
dent of the Ethics and Public Policy Center, and the director of 
EPPC’s program on The Constitution, the Courts, and the Culture. 
Mr. Whelan served as Principal Deputy Assistant Attorney General 
in the Office of Legal Counsel in the George W. Bush administra- 
tion. Previous to his stint at OLC, Mr. Whelan served as a law 
clerk to Justice Antonin Scalia and as a senior staffer to the Senate 
Judiciary Committee. 

It is the custom of this Committee to swear in the witnesses. So 
if you will stand and raise your right hand. 

[Witnesses sworn.] 

Chairman Eranks. I now recognize our first witness Ms. Galla- 
gher. Ms. Gallagher, you are recognized for 5 minutes. 

TESTIMONY OF MAGGIE GALLAGHER, CHAIRMAN OF THE 
BOARD, NATIONAL ORGANIZATION FOR MARRIAGE 

Ms. Gallagher. Thank you very much. Chairman Eranks, for 
holding this hearing and for inviting me to participate in it. 

I also thank you particularly. Representative Conyers, for your 
remarks on the importance of tone, because I do thinks it is ex- 
tremely important that we demonstrate respect to each other in the 
middle of this issue, which can be passionate on both sides. 

I am going to let Mr. Whelan explain the history of the Depart- 
ment of Justice’s failure to defend DOMA, and I would like to do 
two big things today very briefly: One, explain the value of pro- 
tecting marriage as the union of one man and one woman, which 
is, of course, not only the Eederal policy under the Defense of Mar- 
riage Act, but is also the law and the policy of 45 States. And, sec- 
ondly, I want to address briefly some Federalist concerns that have 
been raised by Congressman Nadler, among some others. 

Marriage is the union of a husband and wife for a reason. These 
are the only unions that can create new lives and connect those 
children in love to their mother and father. This is not necessarily 
the reason why individuals marry. This is the great reason, the 
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public reason, why government gets involved in the marriage busi- 
ness in the first place, because, let us face it, the idea of a govern- 
ment license to be in a romantic relationship is a somewhat odd 
idea. What makes sense of it in our Anglo-American tradition is 
the recognition that there is something special about unions of hus- 
bands and wives, and that there is a unique public interest in- 
volved in bringing together male and female to make and raise the 
next generation. 

How does marriage protect children? I think it is important to 
note that it is not the case that there is a package of legal benefits 
that protect children and improve their well-being. From what we 
know from the social science evidence, marriage protects children 
to the extent that it increases the likelihood they are born to and 
raised by their own mother and father in a low-conflict, enduring 
relationship. We know this because, frankly, children do not do bet- 
ter when their parents — under remarried parents than they do 
with solo mothers on average, which means that it is not simply 
a set of legal benefits that we can transform. It is the extent and 
way to which marriage as a legal and public institution helps to 
protect this particular kind of family that it helps to protect chil- 
dren or fails to protect children. 

This deep orientation of marriage to what we now call respon- 
sible procreation is not only the consensus of most of human his- 
tory. Marriage is a virtually universal human social institution. It 
changes in a lot of ways, but virtually every known human society 
has recognized that there is a unique need and a special interest 
in bringing together men and women as husbands and wives to 
make and raise the next generation. It is also deeply embedded in 
U.S. law. 

You know, we can go back to where the Supreme Court said in 
1888 that marriage is the foundation of the family and of society, 
without which there would be neither civilization nor progress, 
right up through one of the four rationales for the Defense of Mar- 
riage Act, which President Obama’s Department of Justice specifi- 
cally rejected, exercising in effect the kind of line-item veto over 
the law retrospectively. But Congress, in passing DOMA, said that 
civil society has an interest in maintaining and protecting the insti- 
tution of heterosexual marriage because it has a deep and abiding 
interest in encouraging responsible procreation and child-rearing. 

If we accept, as DOMA explicitly does, that this is a core public 
purpose of marriage, then treating same-sex unions as marriage 
makes little sense. If, in fact, marriage as a public and legal insti- 
tution, as the majority of courts have recognized, is oriented toward 
protecting children by increasing the likelihood they have a mother 
and father, then same-sex couples do not fit. And conversely, if 
same-sex couples fit the public definition of marriage, then mar- 
riage is really no longer about responsible procreation in the sense 
same-sex marriage cuts marriage off as a public idea from these 
deep roots in the natural family, and over time will reeducate the 
next generation that these ancient and honorable ideals underlying 
marriage no longer apply. Both gay marriage advocates and oppo- 
nents have recognized that same-sex marriage will change the pub- 
lic meaning of marriage. 
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I would like to add, what about other families? Marriage has 
never been the only root to a family in our culture, and I believe 
we have an obligation to help children in all families, regardless of 
family forms. But we cannot help children by ripping up the road- 
map laid down by history, common sense, and the collective wis- 
dom of human experience by redefining marriage. 

I believe that gay marriage will not only — same-sex marriage will 
not only redefine marriage as an institution, it will redefine the re- 
lationship between traditional-faith communities and the American 
tradition as well. The heart of the idea driving same-sex marriage 
is that there is no difference between same-sex and opposite-sex 
unions. And if you see a difference, there is something wrong with 
you. You are somehow akin to a bigot opposed to interracial mar- 
riage. That idea, if it is embraced by law, particularly through the 
courts, will have consequences for religious liberty that are pro- 
found. 

How do we treat bigots who are opposed to interracial marriage 
in this country? Well, we don’t — I am sorry, I am out of time. 

Mr. Franks. Actually, Ms. Gallagher, the light malfunctioned 
there. It went from green to red. It wasn’t supposed to do that. But 
if you will just conclude your remarks. 

Ms. Gallagher. I will briefly wrap up. 

If you follow that analogy, you will see the profound con- 
sequences. 

The Federal Government frequently defines marriage, parent, 
family, and domestic relations differently than some States. Fed- 
eralism works both ways. And if we were to say there was a prob- 
lem with the Federal definition of marriage as one man and one 
woman on Federalist grounds, we would also have to accept that 
four judges in Massachusetts could force the Federal Government 
to acknowledge polygamist marriage as well. 

Thank you very much. 

Mr. Franks. Thank you, Ms. Gallagher. And I am sorry about 
the malfunction of the clock there. 

[The prepared statement of Ms. Gallagher follows:] 
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Statement of Maggie Gallagher 
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Why DOMA's Definition of Marriage Is Good Policy and Should Be Defended 

The Defense of Marriage Act, passed in 1996 by overwheiming bi-partisan majorities, does two 
things: it defines marriage for purposes of federai iaw as the union of one man and one woman, 
and it clarifies that states do not have to recognize same-sex marriages or polygamous marriages 
performed in other states or countries. 

My purpose today is to defend the first idea: federalism works both ways: states have a right to 
regulate marriage for the purpose of state law; and the federal government has the right and 
responsibility— frequently exercised in U.S. history— to define what it means by marriage for the 
purpose of federal law, 

Why Marriage is the Union of One Man and One Woman 

Marriage is the union of husband and wife for a reason: these are the only unions that create new 
life and connect those children in love to their mother and father. This is not necessarily the reason 
why an individual person marries. 

Individuals marry for a hundred private and personal reasons, for good reasons and less good 
reasons. The public purpose of marriage is the reason why society creates laws around marriage. 
Here the great public purpose of marriage has always been "responsible procreation"— rooted in 
the need to protect children by uniting them with the man and woman who made them. 

Let's face it: a government license for romantic unions is a strange idea. Adults' intimate 
relationships, in our legal tradition, are typically nobody else's business. The more intimate and 
personal an adult relationship is the less likely the law is to be involved. I'm an aunt, I'm a best 
friend, I'm a mentor, I'm a godmother. In all these personal relationships the government is not 
involved. 

Why is the government involved in marriage? 
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The answer in our society, and in virtually every known human society, is that the society 
recognizes there is an urgent need to bring together men and women to make and raise the next 
generation together. Marriage is a private desire that serves an urgent public good. 

How does marriage protect children? 

Marriage protects children by increasing the likelihood that children will be born to and raised by 
their mother and father in one family— and by decreasing the likelihood that the adults will create 
fatherless children in multiple households. 

Note there is not some slew of magic special legal benefits that protect children that can be 
transferred to other family forms. We know this from the social science evidence showing that 
children do no better, on average, in remarried families than they do living with single mothers.^ 
Marriage protects children to the extent that it helps increase the likelihood that children will be 
raised by their mother and father. 

This is not merely my personal and private view; it is the overwhelming consensus of human 
history and U.S. iaw. 

Marriage is a virtually uniyersal human institution. Every human society has to grapple with three 
persistent facts about human beings everywhere: sex makes babies, societies need babies, babies 
deserye a father as well as a mother. 

Marriage as a shared legal and social institution attempt to shape the erotic passions of the young, 
to communicate the importance of regulating sexual passion so that children are not born into 
fragmented families, and also to signal to those attracted to the opposite sex the time and place 
when uniting sexual desire and the desire for children is a positive good. Professors Margo Wilson 
and Martin Daly write; 

Marriage is a universal social institution, albeit with myriad variations in social and 
cultural details. A review of the cross-cultural diversity in marital arrangements 
reveals certain common themes: some degree of mutual obligation between 
husband and wife, a right of sexual access (often but not necessarily exclusive), an 
expectation that the relationships will persist (although not necessarily for a 
lifetime), some cooperative investment in offspring, and some sort of recognition of 
the status of the couple's children. The marital alliance is fundamentally a 
reproductive alliance.^ 


^ See Sara McLanahan & Gary Sandefur, Growing Up With a Single Parent: What Hurts, What Helps (Harvard U. Press 1994) 
("In general, compared with children living with both their parents, young people from disrupted families are more likely to 
drop out of high school, and young women from one-parent families are more likely to become teen mothers, irrespective 
of the conditions under which they began to live with single mothers and irrespective of whether their mothers remarry or 
experience subsequent disruptions."). For a general review of the social science and legal history outlined here, see Maggie 
Gallagher, "(How) Will Gay Marriage Weaken Marriage as a Social Institution," 2 University of St. Thomas Law Review 33 
(2004). 

^ Margo Wilson & Martin Daly, "Marital Cooperation and Conflict," in Evolutionary Psychology, Public Policy and Personal 
Decisions 197, 203 (Charles Crawford & Catherine Salmon eds., Lawrence Erlbaum Assoc., 2004). 
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Another academic treatment notes: "The unique trait of what is commonly called marriage is social 
recognition and approval ... of a couple's engaging in sexual intercourse and bearing and rearing 
offspring."^ As far back as 30 A.D., Musonious Rufus said: 

The husband and wife . . . should come together for the purpose of making a life in 
common and of procreating children, and furthermore of regarding all things in 
common between them, and nothing peculiar or private to one or the other, not 
even their own bodies. The birth of a human being which results from such a union is 
to be sure something marvelous, but it is not yet enough for the relation of husband 
and wife, inasmuch as quite apart from marriage it could result from any other 
sexual union, just as in the case of animals.'* 

This deep orientation of marriage to what we now call "responsible procreation" is also the 
consensus deeply embedded in U.S. law. The U.S. Supreme Court said in 1888:"[Marriage] Is the 
foundation of the family and of society, without which there would be neither civilization nor 
progress."^ In 1942, the Court said: "Marriage and procreation are fundamental to the very 
existence and survival of the race. The Court quoted this latter statement and cited the former in 
its landmark case striking down antimiscegenation laws.” 

This is the rationale for the national definition of marriage proposed by Congress in passing DOMA: 
"civil society has an interest in maintaining and protecting the institution of heterosexual marriage 
because it has a deep and abiding interest in encouraging responsible procreation and child- 
rearing."® 

If we accept, as DOMA explicitly does, that this is a core purpose of marriage, then treating same- 
sex unions as marriages makes little sense. If marriage as a public and legal institution is oriented 
towards protecting children by increasing the likelihood they are born to and raised by the man 
and the woman whose union made them, then same-sex couples do not fit. If same-sex couples 
"fit" the public definition of marriage, then marriage is no longer about responsible procreation. 

Same-sex marriage cuts marriage as a public idea off from these deep roots in the natural family. 
Over time the law will re-educate the next generation that these ancient and honorable ideals 
underlying marriage no longer apply. Gay marriage, as Judge Walker ruled in wrongly striking down 
Prop 8, is based on the idea that neither biology nor gender matters to children. Same-sex 
marriage repudiates the public's interest in trying to see that children are, to the extent possible, 
raised by the man and woman whose bodies made them in a loving single family. 

Both gay marriage advocates and opponents have recognized that gay marriage has this radically 
transformative change in the public meaning of marriage. For example, same-sex marriage 
proponent E.J. Graff explained: "If same-sex marriage becomes legal, that venerable institution will 


Kingsley Davis (ed.). Contemporary Marriage: Comparative Perspectives on a Changing Institution 5 (New York: Russell 
Sage Foundation, 1985). 

Musonius Rufus, Fragment 13A, "What Is the Chief End of Marriage?" translated in Musonius Rufus: The Roman Socrates 
89 (Cora E. Lutz ed. & trans., 1947). 

^ Maynard v. Hill, 125 U.S. 190, 211 (1888). 

® Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). 

^ Loving V. Virginia, 388 U. S. 1, 12 (1967). 

^ House Report, No. 104-664. 
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ever after stand for sexual choice, for cutting the link between sex and diapers." Same-sex 
marriage, she argues, "does more than just fit; it announces that marriage has changed shape. 
Ladelle McWhorter acknowledged: "[Heterosexuals] are right, for example, that If same-sex 
couples get legally married, the institution of marriage will change, and since marriage is one of the 
institutions that support heterosexuality and heterosexual identities, heterosexuality and 
heterosexuals will change as well."“ 

What about other families? Marriage has never been the only pathway to a family. People have 
always lived in different situations, and we have (I believe) an obligation to help children in every 
family form. But we cannot do so by confusing the public purposes of marriage with other kinds of 
relationships. We should not rip up the road map laid down by history, by common sense, and by 
the collective wisdom of human experience by redefining marriage. 

Gay Marriage Will Have Consequences 

The great animating idea behind same-sex marriage is this: there are no relevant differences 
between same-sex and opposite sex unions, and if you see a difference there's something wrong 
with you. You are like a bigot opposed to interracial marriage. 

When the law endorses this big new moral idea, under the misguided name of equality, it will have 
consequences. 

If you want to see what this big new idea, embraced by law, means, ask yourself: how do we treat 
bigots who oppose interracial marriage. If we— and the law— accept the core ideas driving same- 
sex marriage, we will also have to accept the consequences for traditional faith communities, for 
those Americans who continue to believe that marriage is the union of husband and wife. 

Already we are seeing graduate students kicked out of marriage counseling programs, physicians 
told they must choose between their values and their profession, Christian adoption agencies put 
out of business by the government. It's a felony to run an adoption agency without a license in the 
state of Massachusetts. When Catholic 

Charities asked the government for a narrow exemption so that they could continue to help needy 
children without violating Catholic teachings, the government said, "no, we would not do this if 
you refused to place couples with interracial couples, so we won't help you quote, unquote 
discriminate against same-sex couples either." Crystal Dixon was fired from her job at a university 
for expressing in a letter to the editor her opposition to gay marriage. 

In our sister democracies, Canada and the U.K., the cancerous effects of this false equation of gay 
marriage and racial equality are starkly visible. Just a few weeks ago a court ruled that lovely black 
married couple, Mr. and Mrs. Johns, could be barred from fostering children because they were 
unable to actively affirm homosexuality as good. 


^ E.J. Graff, "Retying the Knot," in Same-Sex Marriage: Pro and Con: A Reader 134, 135-137 (Andrew Sullivan ed., 1st ed.. 
Vintage Books 1997). 

Ladelle McWhorter, Bodies and Pleasures: Foucault and the Politics of Sexual Normalization 125 (Indiana U. Press 1999). 
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Every day brings new evidence of the great lie that this movement is concerned only about helping 
our gay friends and neighbors live as they choose. This movement aims to follow the path laid 
down by the civil rights movement and use the power of government to reshape society by 
repressing, stigmatizing and excluding those who do not share their vision of "marriage equality." 

Let me issue here today a clear warning: If gay marriage is accepted in law, then the consequences 
will be not only a redefinition of marriage, but a redefinition of the place of traditional faith 
communities in the American public sphere. What lies ahead is in my view best captured by the 
Islamic term "dhimmitude." Christian, orthodox Jewish, 

Muslim and other traditional faith communities will be permitted to exist, as second class citizens, 
subjected to dramatic new legal restraints designed to minimize the influence of their so-called 
"anti-equality" ideas in the public square. 

Another way of putting this emerging conflict is: when equality and religious liberty come into 
conflict, religious liberty loses.'* By defining gay marriage as an "equality" issue gay marriage 
advocates are ensuring that gay marriage will not only facilitate private relationships of gay 
couples, it will create a substantive new government-backed morality enforced in the public 
square. 

DOMA thus protects against a radical redefinition not only of marriage but of the American and the 
Judeo-Christian tradition. 

Failing to Defend DOMA Invites Courts to Recognize Polygamous Unions as Weil 

The federal government has a right to define marriage for federal purposes, whether the issue is 
same-sex marriage or polygamy. This right has long been recognized in U.S. law and constitutional 
governance and does not conflict with federalism. 

The federal government has frequently defined terms like "marriage" and "children" and "spouse" 
for the purpose of immigration, taxes, the Census and other areas in ways that sometimes are 
different from state law. The alternative to a proper federalism is to make the 10th amendment a 
kind of reverse supremacy clause in which four Judges on a court in Massachusetts get to decide 
for the American people as a whole what constitutes a marriage. 

Professors Linda Elrod and Robert Spector have noted: "Probably one of the most significant 
changes of the past fifty years [in American family law] has been the explosion of federal laws . . . 
and cases interpreting them. As families have become more mobile, the federal government has 
been asked to enact laws in numerous areas that traditionally were left to the states, such as . . . 
domestic violence, and division of pension plans."" 


Same-Sex Marriage and Religious Liberty: Emerging Conflicts, Robin Fretwell Wilson, Douglas Laycock, & Anthony 
Picarello, editors (Rowman & Littlefield 2008}. 

Linda D. Elrod & Robert G. Spector, "A Review of the Year in Family Law 2007-2008: Federalization and Nationalization 
Continue," 42 Fam. LQ. 713, 713, 751 (2009). 
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Definitions of marriage and family are deeply embedded in federal laws ranging from 
immigration/^ land grants/'^ military benefits and pensions/^ other pensions/^ the census/^ 
copyright/® and bankruptcy. 

Congress has defined marriage for federal law purposes in the law of immigration/^ taxation^^ and 
the Census^^ even though these definitions are sometimes contrary to the definitions of marriage 
for the state in which the affected individuals live. 

As a nation, we settled this question in the 19th century when the issue was polygamy. The 
national government passed multiple laws to ensure that polygamy did not become the norm in 
the U.S.“ 


Naturalization Act of 1802, 2 Stat. 153 (1802); Act of Feb. 10, 1855, 10 Stat. 604 (1855). 

Act of Mar. 3, 1803, 2 Stat. 229 (1803); Land Act of 1804, 2 Stat. 283 (1804); Homestead Act of 1862, 12 Stat. 392 (1862); 
McCune v. Essig, 199 U.S. 382 (1905). 

Act of July 4, 1836, ch. 362, 5 Stat. 127, 127-28 (1836); Act of June 27. 1890, ch. 634, 26 Stat. 182, 182-83 (1890); See 
United States v. Jordan, 30 C.M.R. 424, 429-30 (1960) (finding that the military could limit the defendant's right to marry 
abroad because of special military concerns); United States v. Richardson, 4 C.M.R. 150, 158-59 (1952) (holding a marriage 
valid for purposes of military discipline, although it would have been invalid in the state where the marriage began); United 
States V. Rohrbaugh, 2 C.M.R. 756, 758 (1952) (noting, inter alia, that common law marriages are specifically recognized "in 
a variety of matters"), 

See Boggs v. Boggs, 520 U.S. 833, 854 (1997) (pensions governed under ERISA, which preempts community property law); 
Mansell v. Mansell, 490 U.S. 581, 594-95 (1989) (military retirement pay waived in order to collect veterans' disability 
benefits governed by Uniformed Services Former Spouses' Protection Act (USFSPA), not community property law); McCarty 
V, McCarty, 453 U.S. 210, 232-33, 236 (1981) (citing Hisquierdo v. Hisquierdo, 439 U.S. 572, 590 (1979)), superseded by 
Uniformed Services Former Spouses' Protection Act, Pub. L. No. 97-252, 96 Stat. 718 (1982) (codified as amended at 10 
U.S.C. § 1408 (2006)) (military retirement pay governed by federal law, not community property law)); Hisquierdo, 439 U.S. 
at 582, 590 (railroad retirement assets governed by federal law, not community property law); Yiatchos v. Yiatchos, 376 U.S. 
306, 309 (1964) (United States Savings Bonds governed by federal law, not community property law, unless fraud involved); 
Wissner v. Wissner, 338 U.S. 655, 658 (1950) (National Service Life Insurance Act governs beneficiary of policy, not 
community property laws). 

U.S. CENSUS BUREAU, MEASURING AMERICA: THE DECENNIAL CENSUS FROM 1790 TO 2000, at 9 (2002), available at 
http://www.census.gov/prod.f2Q02oubs/pol02-ma pdf . 

'“Act of Feb. 3, 1831, ch. 16, 4 Stat. 436(1831); DeSylva v. Ballentine, 351 U.S. 570, 582 (1956); 19 17 U.S.C. § 101 (2006); 
KENNETH R. REDDEN, FEDERAL REGULATION OF FAMILY LAW § 6.5 (1982). 

H.R. REP. NO. 95-595, at 364 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6320; Shaver v. Shaver, 736 F.2d 1314, 1316 
{9th Cir. 1984) (bankruptcy courts look to federal — not state — law to determine whether obligation is in the nature of 
alimony, maintenance or support); Stout v. Prussel, 691 F.2d 859, 861 (9th Cir.1982). 

See 8 U.S.C. § 1154(a)(2)(A) (2006); 8 U.S.C. § 1255(e); In re Appeal of O'Rourke, 310 Minn. 373, 246 N.W.2d 461, 462 
(Minn. 1976); Kleinfield v. Veruki, 173 Va. App. 183, 372 5.E. 2d 407, 410 (Va. Ct. App. 1988); Lutwakv. United States, 344 
U.S. 604, 611 (1953); id. at 620-21 (Jackson, J., dissenting); see also Adams v. Howerton, 673 F.2d 1036, 1040-41 (9th Cir. 
1994) (even if same-sex marriage was valid under state law, it did not count as a marriage for federal immigration law 
purposes); Garcia-Jaramillo v. INS, 604 F.2d 1236, 1238 (9th Cir. 1979)(arguingthat the possibility of marriage being a sham 
is irrelevant because of valid New Mexicomarriage is deemed "frivolous" because of INS' authority to inquire into marriage 
for immigration purposes); United States v. Sacco, 428 F.2d 264, 267-68 (9th Cir. 1970) (ruling, inter alia, that a bigamous 
marriage did not count as a marriage for federal law purposes). 

26 U.S.C. § 7703(a)(2), (b) (definitions of marital status); Rev. Rul. 76-255, 1976-2 C.B. 40. See Linda D. Elrod & Robert G. 
Spector, "A Review of the Year in Family Law 2007-2008: Federalization and Nationalization Continue," 42 Fam L. Q. 713, 
714-15 {2009)(discussing Nihiserv. Comm'r, 95 T.C.M. (CCH) 1531 (2008); Perkins v. Comm’r, 95T.C.M (CCH) 1165 (2008); 
Proctor V. Comm'r, 129 T.C. 92 (2007); 73 Fed. Reg. 37997 (July 2, 2008)). 

"Census to Recognize Same-Sex Marriages in '10 Count," N.Y. Times, June 21, 2009, available at 
http ://wwv./. rivtirries.com/20Q9/Q6/21/us/21cerisus.html? r=l: "Census Bureau Urges Same-Sex Couples to be Counted," 
USA Today, April 6, 2010, available at htto;//www.usatodav.com./news./natSon/c8nsus/2010-04-05-census-gBvs N.htin . 
Statutes at Large, 37th Congress, 2d Session, Ch. 126 at 

iittp:/./r56.joc.Eov/cEib!n/amP3ge?coil!d=llsi&fileName=012/ilsi012.db&recNum=532: 18 Stat. 253, 1874; Forty-seventh 
Congress, Sess. I, Ch. 47; 24 Stat. 635, 1887; Act of July 16, 1894, ch. 138, 28 Stat. 107; Statutes at Large, 37th Congress, 2d 
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And the issue may soon be polygamy again. Less than ten years after the Canadian courts imposed 
same-sex marriage, polygamists are now in court arguing for their right to marry as well. To say 
that the federal government must accept same-sex unions as marriages, if any state does, also 
means that the federal government must accept polygamous unions as marriages, if four judges on 
any state court decide the right to marry includes polygamy. 

DOMA not only protect the idea that marriage united male and female, it protects monogamy as 
well: only one man and one woman are a marriage under federal law. 

By failing to defend DOMA, and repudiating procreation as a purpose of marriage. Pres. Obama 
and the Department of Justice are actually endangering the marriage laws of 45 states. 

The Supreme Court only rarely chooses to strike down laws passed by Congress directly. 

Eliminating DOMA would make it easier for gay marriage advocates to win the Prop 8 case now 
working its way through the 9th Circuit to the Supreme Court. Failing to defend DOMA, at this 
point, would Invite the Supreme Court to strike down Prop 8 and marriage laws In 45 states. 

Pres. Obama has Actively Sabotaged the Defense of DOMA 

Ed Whelan lays out this argument in detail. I would like to quote, however, from a column by the 
distinguished libertarian legal scholar Richard Epstein, who favors same-sex marriage, and who 
opposes DOMA as policy (but believes it is eminently defensible on constitutional grounds) about 
how poor President Obama's legal defense of DOMA has been: 

In Gill and Massachusetts, Judge Tauro . . .pushed hard in two inconsistent 
directions. He first claimed that the definition of marriage was exclusively a function 
of state sovereignty, in which the United States could not intrude under the Tenth 
Amendment, which holds that those powers not delegated to the federal 
government remain vested in the states. Indeed, he went so far to make the weird 
claim that even the federal power to tax and spend did not allow it to define 
marriage for the purposes of federal expenditures. 

But it only gets more convoluted. To strike down DOMA, Judge Tauro had to reject 
all state Justifications for its definition of marriage. Congress advanced four such 
Justifications for this statute: "(1) encouraging responsible procreation and child- 
bearing, (2) defending and nurturing the institution of traditional heterosexual 
marriage, (3) defending traditional notions of morality, and (4) preserving scarce 
resources." The Justice Department disavowed them all. So much for tradition. Its 
sole defense of DOMA was that it was needed to preserve the status quo until 
matters were sorted out politically. Given that open invitation Judge Tauro 
concluded that all of the Justifications offered in DOMA flunked even the lowest 
"conceivable" standard of rationality. Religious people will surely take umbrage at 
his one-sentence rebuttals of centuries of tradition. 


Session, Ch. 126 at http://rs6Joc.gov/cgibin/BrnpaEe?coilid=lls{&fiieName=012/l!slD12.db&recNum=532: Reynolds v. United 
States, 98 U.S. 145 (1878); Murphy v. Ramsey, 114 U.S. 15 (1885); Ex Parte Snow, 20 U.S. 274 (1887); Cannon v. United 
States, 116 U.S. 55, 72 (1885); The Late Corporation of the Church of Jesus Christ of Latter-day Saints v. United States, 136 
U.S. 1 (1890); Act of July 16, 1894, ch. 138, 28 Stat. 107. 
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This controversial case might well go up on appeal. But if so, it looks almost like 
collusive litigation, unless some true defender of DOMA is allowed, as an intervener, 
to defend the statute on the merits.^'' 

Fortunately the House has taken that step to be the true defender of DOMA, and to defend DOMA 
on the merits. 

Conclusion 

Marriage as the union of a man and a woman is the national norm, the consensus of state law, and 
of human history. Every single time the American people have had the chance to vote, 31 out of 31 
times, they have affirmed that marriage is and should remain the union of husband and wife. 

Exit polls from the election last November showed American people oppose same-sex marriage 54 
to 40 percent.^® Last November the people of Iowa showed their displeasure with gay marriage by 
refusing, for the first time in modern Iowa history, to retain three judges who voted to impose gay 
marriage. A few weeks ago, in the deep blue state of Maryland, an enormous outpouring of public 
opposition, especially from the black church, killed a gay marriage bill that was supposed to easily 
pass the Maryland House. In Rhode Island, another deep blue state, the same story is unfolding: 
after promising to quickly pass a gay marriage bill through the House, the speaker had to pull the 
bill and the headlines there indicate that they do not have the votes to pass, 

This rejection of gay marriage, even in deeply Democratic and liberal states, is not due to any 
secret backroom influence, but to an amazing, great, underreported outpouring by the American 
people, a rainbow coalition of people of all races, creeds, and colors who say that while yes we 
may need to find a way to express concern about and compassion for our gay friends, neighbors 
and fellow citizens, no, please, don't mess with marriage. 

The House leadership is to be congratulated for stepping forward and defending marriage by 
defending DOMA. 


Richard A. Epstein, “Judicial Offensive Against Defense of Marriage Act," Forbes, July 12, 2010 at 
http:,Vwww-fQrbes.com/2010/07/12/'.gav-marriage-m3ssachusettssupreni6-couitopinions-co!umnjst5-richar0-3- 
spstgin.ht mL 

CNN 2010 Exit Polls at http:/Mww.cnn.CQm./ELECTION/2Q10/ resujts /polis/ #vai-- -USHQ0p3. 
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TESTIMONY OF CARLOS A. BALL, PROFESSOR OF LAW, 
RUTGERS SCHOOL OF LAW 

Mr. Ball. Thank you, Mr. Chairman. Thank you for inviting me 
to speak to the Subcommittee today. 

It seems to me that a good place to begin in assessing the Presi- 
dent’s decision to no longer defend the constitutionality of DOMA 
is with another Federal statute, 28 U.S.C. 530(d). That law re- 
quires the Attorney General to report to Congress when the De- 
partment of Justice decides not to defend a particular law. 

The existence of that statute, it seems to me, is a recognition by 
the Congress of the reality that the executive branch sometimes de- 
cides in rare cases not to defend the constitutionality of a law. The 
executive branch, as a coequal branch of government, has the au- 
thority and obligation to make independent determinations regard- 
ing a law’s constitutionality. Indeed, every Administration in the 
last 30 years, both Democratic and Republican, has refused at some 
point to defend laws that it believed were unconstitutional. 

In my written statement, I provided the Subcommittee with the 
details of those six lawsuits in which an Administration refused to 
defend a Federal law in the courts. Congressman Nadler referred 
to one of them, the Metro Broadcasting case. The Department of 
Justice in that case, it seems to me, made a good-faith, inde- 
pendent determination that the statute was unconstitutional. 

The Obama administration has done the same thing with DOMA. 
Some may disagree with one or both of those decisions, but that is 
a different question from whether the executive branch had the 
constitutional authority to make the decision. 

It is also crucial to keep in mind the context in which President 
Obama made his decision. The Department of Justice was con- 
fronted with litigation challenging DOMA in a circuit that has 
never addressed the question of whether sexual orientation classi- 
fications are entitled to heightened scrutiny; yet the Administra- 
tion had to make a decision on that question, and I believe it made 
a proper one. 

Critics of the President’s decision would like you to believe that 
it is well-settled law that only rational basis review applies to sex- 
ual-orientation classifications and that, therefore, the only thing 
the Administration had to do was to offer the courts a rational jus- 
tification for the enactment of DOMA. But, in fact, the level of judi- 
cial review that should be applied in lawsuits alleging unconstitu- 
tional discrimination on the basis of sexual orientation is not well 
settled. The Supreme Court has never addressed the question, and 
what the Supreme Court has done in the last 15 years is to rule 
emphatically that the rights of privacy and equality that lesbians 
and gay men enjoy under the Constitution impose limitations on 
governmental action. 

In determining whether heightened scrutiny applies, courts have 
sought to answer questions such as whether lesbians and gay men 
have suffered a long history of discrimination, and whether sexual 
orientation affects the ability of individuals to contribute to society. 
It seems to me entirely appropriate for an Administration to make 
its own judgment on these issues, especially when there is no bind- 
ing case law in the circuit in question. 
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Furthermore, not only was the President entitled to make a deci- 
sion on the question of heightened scrutiny; that decision that he 
made was the correct one. There has, in fact, been a long history 
of discrimination in this country on the basis of sexual orientation. 
To argue otherwise is to turn a blind eye to the long list of ways 
in which governments at every level, private employers, and others 
have discriminated for decades against gay people. 

As to the ability to contribute to society, we all know that there 
are lesbians and gay men in this country who are doctors, lawyers, 
scientists, engineers, and even Members of Congress. It is simply 
not credible anymore to argue that sexual orientation affects the 
ability of individuals to be useful and productive members of soci- 
ety. 

On the particular question of marriage, there are those who 
argue that sexual orientation is still relevant because marriage is 
supposedly only about procreation in what some believe is the opti- 
mal setting for the raising of children. But procreation, as Justice 
Scalia noted in his dissenting opinion in Lawrence v. Texas, cannot 
be the basis for excluding gay people from marriage because those 
who are sterile and elderly are allowed to marry. 

And on the issue of child rearing, it is indisputable that a wide 
consensus has emerged among experts in this country that what 
matters when it comes to the well-being of children is not the sex- 
ual orientation of the parents, but is instead the quality of the rela- 
tionships and the amount of care, love, and support that parents 
provide their children. 

Furthermore, the procreation and child-rearing arguments seem 
especially ill-suited in the context of the DOMA litigation. To see 
why this is the case, we need to look no further than the case of 
Edie Windsor, which Congressman Nadler mentioned in his open- 
ing remarks. Edie and her partner Thea were together for 44 years. 
Their 2007 Canadian marriage was recognized by the State of New 
York, but the IRS refused to recognize their marriage because of 
DOMA. So when Thea passed away in 2009, her estate had to hand 
over $350,000 to the Eederal Government in estate taxes. 

Edie is now 81 years old. What do procreation and child rearing 
have to do with a rational reason for denying Edie money that she 
needs in order to live comfortably in her old age? Is the idea to en- 
courage Edie to marry a man? Is it the idea that more 
heterosexuals will marry if they can rest assured that Edie’s mar- 
riage, which is recognized by New York, cannot be recognized by 
the Eederal Government under DOMA? Of course not. In the end, 
there is no rational reason to impose a huge tax obligation on Edie 
that is not imposed on other New York widows. And that is just 
one example of why DOMA is unconstitutional. 

Thank you very much, Mr. Chairman. 

Mr. Eranks. Thank you. Professor Ball. 

[The prepared statement of Mr. Ball follows:] 
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Testimony of Carlos A. Ball 

Subcommittee on the Constitution of the U.S. House Committee on the Judiciary 
April 15,2011 

Good morning, Mr. Chairman and members of the subcommillee. Thank you for granting 
me the opportunity to testify before you this morning. My name is Carlos Ball and I am a law 
professor at Rutgers University (Newark). 

In assessing the President’s decision not to defend the constitutionality of Section 3 of the 
Defense of Marriage Act of 1996 (DOMA), it is important to keep in mind historical, institutional, 
and contextual considerations. I would like to briefly go tlirough each of these to argue that the 
President’s deeision on DOMA was both legitimate and appropriate. 

I. HISTORICAL CONSIDERATIONS 

It is undoubtedly the ease that the exeeulive braneh, most of the lime, has an obligation to 
defend the constitutionality of laws enacted by Congress. This obligation recognizes both that 
Congress, along with the President, sets policy and that it is the courts that are the final arbiters of 
the constitutionality of our laws. 

But on some occasions, it is appropriate for the executive branch to refuse to defend laws that 
it believes arc unconstitutional. Former Solicitor General (and later Judge) Robert Bork put this 
point well when he noted almost forty years ago that his office’s standing before the Supreme Court 

rests . . . upon a sense of obligation to the Court and to the constitutional system so 

that we often behave less like pure advocates than do lawyers for private interests . 

. . [I]l would seem to me not only institutionally unnecessary but a betrayal of 

profound obligations to the Court and to Constitutional processes to lake the 
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simplistic position that whatever Congress enacts, we will defend . . . 

Judge Bork’s views on this issue arc consistent with the idea that the executive branch has 
an independent responsibility to assess the constitutionality of federal statutes. In fact, every 
administration over the last thirty years, both Democratic and Republican, at some point exercised 
its authority to refuse to defend laws that it believed were unconstitutional. Here are some examples; 
•In 1983, the Department of Justice under President Ronald Reagan refused to 
defend the constitutionality of a law that allowed either House of Congress to 
invalidate an administrative decision made by the executive branch.' 

•In 1990, the Department of Justice under President H.W. Bush filed an amicus brief 
witli tlic Supreme Court arguing that the Court should strike down statutory 
provisions related to regulatory preferences for minority owned stations. Far from 
suggesting that the Court should be deferential in its constitutional assessment of the 
statutes in question, the Department of Justice urged the Court to apply strict 
scrutiny.-^ 

•In 1992, the Department of Justice under the first President Bush informed the 


' Letter from Robert H. Bork, Solicitor General, to Simon Lazarus 111 (Aug. 5, 1975), 
reprinted in Representation of Congress and Congressional Interests In Court; Hearings Before the 
Subcomm. on Separation of Powers of the Senate Comm, on the .ludiciary, 94th Cong. 351 , 500-01 
(1975) (quoted in Seth Waxman, Defending Congress^ 79 N.C.L. Rf.v. 1073, 1083 (2000)). 


' INS V. Chada, 462 U.S. 919, 959 (1983). 


■ Metro Broadcasting v. F.C.C., 497 U.S. 547 ( 1 990). It bears noting that the Department 
of Justice’s position that strict scrutiny should be applied to statutes that provided for racial 
preferences seemed inconsistent with prior Supreme Court rulings. See Fullilove v. Klutznick, 448 
U.S. 448 (1980). Although the Court refused to follow the administration’s advice in Metro 
Broadcasting, it did later apply strict scrutiny to race-based preferential programs in Adarand 
Construction V. Pena, 515 U.S. 200 (1995). 
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district court that it would not defend the constitutionality of provisions in the Cable 
Television Act of 1992 that required cable companies to carry certain content.'' 

• In 1996, the Department of Justice under President Bill Clinton decided not to 
defend a statute requiring the military to discharge servHce members who were H IV- 
posilive.’ 

•In 1999, the Department of Justice under President Bill Clinton refused to defend 
the constitutionality of a congressional law that sought to limit rights under the 
Supreme Court’s 1966 decision in Miranda v. Arizona.^ 

•In 2004, the Department of Justice under President George W. Bush refused to 
defend a federal law that prohibited the placement of marijuana reform ads on public 
transportation systems.’ 


'' Turner Broadcasting System v. F.C.C., 512 U.S. 622 (1994). The decision not to defend 
the constitutionality of the statute was reversed by the Department of Justice under President Bill 
Clinton. See Waxman, svpra note 1, at 1084. This reversal shows that simply because there arc 
professionally responsible arguments that can be made on behalf of the constitutionality of a law 
docs not mean that an administration, which believes that that statute is unconstitutional, must adopt 
them. In other words, the fact that the Clinton Administration adopted the legal position that the 
statute was constitutional suggests that there was a professionally responsible argument to make on 
behalf of the law’s validity. Yet, this did not stop the Department of Justice under President Bush 
from refusing to defend the statute. 

’ Letter from Assistant Attorney General Andrew Fois to Senator Orrin Hatch, Match 22, 

1996. 


‘ 384 U.S. 436 (1966). The Supreme Court stmek down the statute in Dickerson v. United 
Slates, 530 U.S. 428 (2000), 

’ Letter from Solicitor General Paul Clement to Senate Legal Counsel, December 23, 2004 
(explaining the reasons for refusing to defend federal statute subject to challenge in ACLU v, Mineta, 
04-0262 (D. DC)). 
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This partial list® of examples shows that there is considerable historieal preeedent for the idea 
that the President and the Attorney General arc entitled, on rare occasions, to refuse to defend laws 
they believe arc unconstitutional. The examples support the view that the executive branch has the 
authority and obligation to make independent determinations regarding a law's constitutionality. It 
is simply not the case, as some have contended, that the Obama Administration’s refusal to defend 
the constitutionality of DOMA is unprecedented. 


n. INSTITUTIONAL CONSIDERATIONS 

It is also important, in assessing the appropriateness of President Obama’s decision, to keep 
in mind tliat Congress recognized the reality that the executive branch sometimes decides, in rare 
circumstances, not to defend the constitutionality of a law when it enacted 28 USC §530D. As you 
know, that law requires the Attorney General to report to Congress instances in which the 
Department of Justice decides not to defend or enforce a particular federal law. 

If Congress attempted to go beyond §530D and actually tried to limit the ability of the 
executive branch to apply its own independent judgment regarding the constitutionality of laws, that 
effort would raise serious separation of powers concerns. 

It seems to me that 28 USC §530D gets it exactly right when it focuses on the issue of 
notification because notification allows the Congress to decide whether it wants to intervene in the 
lawsuit to defend the constitutionality of the statute in question. This is precisely what happened in 


® For additional examples, see Waxman, supra note 1. See also Letter from Assistant 
Attorney General Fois, supra note 5. The Senate Legal Counsel in the early 1990s compiled a list 
showing forty-live instances between 1975 and 1993 in which the Department of Justice 
communicated to Congress that it would decline to either defend or enforce a statute because of the 
administrations’ view that the law in question was unconstitutional. See id. at 8. 
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the 1980s when the Reagan Administration rcfiiscd to defend the constitutionality of the so called 
“onc-Housc” veto provision. In that instance, Congress took the legal ease over from the 
administration and proceeded to defend the eonstitutionality of the statute in the eourts.'' 

We should remember, then, that an administration’s deeision not to defend the 
eonstitutionality ofa law does not deprive the Congress of either the authority or the ability to mount 
a vigorous defense of that law in the courts. In fact, I would think that supporters of DOMA would 
prefer that the law be defended by those who believe it is constitutional rather than by those who 
believe it is not. 


III. CONTEXTUAL CONSIDERATIONS 

Finally, it is essential, in assessing the appropriateness of the President’s decision,, to take 
into account the specific context in which it arose. The decision not to defend DOMA’s 
conslitutionalily came in response to two lawsuits challenging the statute filed in district courts in 
the Second Circuit.^® This is important because that circuit has not decided the issue of whether 
sexual orientation classifications require courts to apply heightened scrutiny. As a result, the 
Administration was directly confronted with the legal question of what degree of deference courts 
should give to sexual orientation classifications in a circuit where that question had not been 
addressed by the courts. 

Critics of the President’s decision would like you to believe that it is wxll-scttlcd law that 


INS V, Chada, 462 U.S. 919, 959 (1983). 

Pedersen v. Office, of Personnel Management, No. lO-CV-1750 (D.Conn.); Windsor v. 
United States,^o. lO-CV-8435 (S.D.N.Y.). 
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only rational basis review applies to sexual orientation classifications and that therefore the only 
thing that the Administration has to do is offer courts a rational justification for the enactment of 
DOMA. 

But, in fact, the level of judicial review that should be applied in lawsuits that allege 
unconstitutional discriniinalion on Ihebasis ofsexual orientation is not well-settled. This is the case 
for four dilTerenl reasons. First, the Supreme Court has never addressed the question. Although it 
is sometimes claimed thallhe Court mRomerv. Evans decided the level of scrutiny issue," it in fact 
never reached that question, deciding only that the Colorado provision at issue could not survive 
even the lowest level of scrutiny." 

Second, even though some circuits held in the 1980s and 1990s that sexual orientation 
classifications were not entitled to heightened scrutiny, those courts did so on the ground that if the 
government could criminalize consensual same-sex activity — as the Supreme Court held it could in 
Bowers v. Hardwict ^^ — then sexual orientation should not be awarded heightened scrutiny."' That 
reasoning became impossible to sustain after the Supreme Court overruled Hardwick m Lawrence 

V. Texas'^ 

Third, the question of the appropriate level of review has become unclear after the Supreme 


" See, e.g., Sehroeder v. Hamilton School District, 282 F.3d 946, 95 1 (7“ Cir. 2002). 

" 517 U.S. 620(1996). 

478 U.S. 186 (1986). 

" See, e.g. Woodward v. United Stales, 871 F.2d 1068, 1075 (Fed. Cir. 1989); Padula v. 
Webster, 822 F,2d97, 103 (D.C, Cir. 1987). 


" 539 U.S. 558 (2003). 
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Court emphatically held in Lawrence and in Romer that the rights to privacy and equality that 
lesbians and gay men enj oy under the C onstitution impose meaningful limitations on go vcrmncntal 
action. And, finally, several state supreme courts have recently held that sexual orientation 
classifications must survive heightened scrutiny.'* Although these decisions were based on 
interpretations ol'stale constitutions, the stale courts generally applied the same criteria used by the 
federal courts to determine whether heightened semliny was appropriate. 

It is by no means clear, therefore, that rational basis review applies to sexual orientation 
classifications. This is especially true in a circuit, like the Second Circuit, in which the issue has not 
been addressed by the courts. This uncertainty made it entirely appropriate for the Administration 
to have reached an independent judgment regarding the legal position it wished to take on the 
question of heightened scrutiny. 

In determining whether heightened scrutiny applies, courts have sought to answer questions 
such as whether lesbians and gay men have suffered a long history of discrimination and whether 
sexual orientation affects the ability of individuals to contribute to society. It is within the 
constitutional discretion of the President to make his own judgment on these issues, especially when 
there is no binding caselaw in the circuit in question. 

To claim that the Administration somehow has an obligation to argue that lesbians and gay 
men have not suffered a long history of discrimination and that sexual orientation is relevant in 
determining a person’s ability to contribute to society makes absolutely no sense when those 
positions arc inconsistent with the Administration’s clearly expressed view's. The executive branch 

See, e.g.. In re Marriage Cases, 183 P.3d 384 (Ca. 2008); Kerrigan v. Conun. of Pub. 
Health, 957 A.2d 407 (Ct. 2008); Vamum v. Brien, 763 N.W.2d 862 (Iowa 2009). 
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docs not have a constitutional obligation to make legal arguments in the courts that arc grounded in 
propositions that it believes arc fundamentally mong. 

Furthermore, not only was the President entitled to make a decision on tlic question of 
heightened scrutiny, the decision he made was the correct one. There has in fact been a long history 
of discrimination in this country on the basis ofsexual orientation. To argue otherwise is to turn a 
blind eye to the way in which, until only a few years ago, many stales criminalized consensual sexual 
conduct between gay adults in the privacy of their homes. In addition, gay civil servants for decades 
were investigated and thrown out of the civilian branches of the federal government. And, of course, 
until Congress repealed the “Don’t Ask, Don’t Tell” statute last December, thousands of gay 
Americans who served their country w’ith distinction and honor w'crc expelled from the military, 
often for doing nothing more than simply stating they w’crc gay.” Finally, gay people continue to 
be the victims of hate crimes at an alarming rate. According to the FBI’s statistics, hate crimes on 
the basis of sexual orientation, which account for almost 20% of all reported hate crimes in the 
country, are higher than for any category other than race or religion.'* 

As to the ability to contribute to society, weallknow that there are lesbians and gay men who 
are doctors, lawyers, scientists, engineers, and even members of Congress. It is simply not credible 
anymore to argue that sexual orientation affects the ability of individuals to be useful and productive 
members of society. 

On the particular question of marriage, there arc those wdio argue that sexual orientation is 
still relevant because marriage is supposed to be about procreation and the optimal setting for raising 

See, e.g., Thomasson v. Perry, 80 F.3d 915 (d* Cir. 1996). 

'* See http:, Avvvw.tbi.gov^news,'pressreFpress-releases.'2009hatecrimestats_l 12210. 
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children. But procreation, as Justice Scalia noted in his dissenting opinion in Lawrence v. Texas. 
cannot be the basis for excluding gay people from marriage because “the sterile and the elderly arc 
allowed to marry.’”^ And, on the issue of childrearing, it is indisputable that a wide consensus has 
emerged among experts in this country that w-hat matters when it comes to the well-being ofchildren 
is not sexual orientation but is instead the care, love, nurture, and support that parents provide to 
their children. 

Furthermore, the procreation and child rearing arguments seem especially ill-suited in the 
context of the DOMA litigation. The issue in those cases is not whether there is a federal 
constitutional right to same-sex marriage. Instead, the issue is whether the federal government is 
constitutionally entitled to treat some couples who arc already married under the laws of tlicir states 
differently from other couples who arc also married under their state laws. 

Indeed, we need to look no further than the facts of one of the ongoing Second Circuit cases 
to see why DOMA is constitutionally indefensible. TheplainlilTin Windsor v. United States is an 
81 -year old woman from New York who was married to her female spouse in Canada in 2007.“^ 


Lawrence v. Texas, 539 U.S. 558. 605 (2003) (Scalia, J.. dissenting). See also Varnum 
V. Bricn, 763 N.W.2d 862, 902 (low^a 2009) (“the sole conceivable avenue by which exclusion of 
gay and lesbian people from civil marriage could promote more procreation is if the unavailability 
of civil marriage for same-sex partners caused homosexual individuals to ‘become’ heterosexual in 
order to procreate within the present traditional institution of civil marriage. The briefs, the record, 
our research, and common sense do not suggest such an outcome.”). 

See, e.g., Aflldavit ofMichael Lamb, Ph.D.,Gill v. Oflice ofPersonnel Management, No. 

1 :09-CV-1309 (D.C. Mass), November 1 1, 2009. See also In Re Matter of Adoption of X.X.G and 
N.R.G, 45 So. 3d 79, 85 (Fla.Ct.App 2010) (“The quality and breadth of research available, as well 
as the results of the studies perfomied about gay parenting and children of gay parents, is robust and 
has provided the basis for a consensus in the field.”). 

Windsor V. United States,lSo. \0-CY-S435 
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That marriage was recognized by New York, but not by the federal government. As a result, when 
Ms. Windsor became a widow in 2009, she was unable to claim the estate marital tax deduction. 
This meant that tlic federal government levied a tax of $350,000 on the estate. Arguments about 
procreation and the optimal setting in which to raise children do not help the government defend tlie 
rationality ofthis type ofunfair, unjust, and quite frankly, un-American treatment ofmarried couples 
when it comes to taxation. 

Thank you very much for giving me the opportunity to participate in this hearing. 
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Mr. Franks. Now we will recognize Mr. Whelan for 5 minutes. 

TESTIMONY OF EDWARD WHELAN, PRESIDENT, 

ETHICS AND PUBLIC POLICY CENTER 

Mr. Whelan. Thank you very much, Chairman Franks and 
Ranking Member Nadler. Thank you as well, Judiciary Committee 
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Chairman Smith, and to the other Members of the Subcommittee, 
for their interest in this important matter. 

The Obama administration’s decision to abandon its defense of 
DOMA, or more precisely to abandon its charade of pretending to 
defend DOMA, departs sharply from the Department of Justice’s 
longstanding practice. Attorney GeneralHolder’s explanation of 
that decision cannot be taken seriously on its own terms. 

As the Administration’s broader sabotage of DOMA litigation 
makes clear, the Obama administration has subordinated its legal 
duty to its desire to please a favored and powerful political con- 
stituency, and is eager to obscure from the American public its 
stealth campaign to induce the court to invent a constitutional 
right for same-sex marriage. Let me briefly amplify these points. 

With the exception of laws that intrude on executive branch 
power, the longstanding practice of the Department of Justice is to 
vigorously defend the constitutionality of any law for which a rea- 
sonable defense may be made. This reasonable standard sets a very 
low bar. It basically means that the Department will defend a Fed- 
eral law when it can offer nonfrivolous grounds in support of the 
law; in other words, when the law is not patently unconstitutional. 

As Clinton administration Solicitor General Drew Days has ex- 
plained, this reasonable standard affords Congress the respect to 
which it is entitled as a coordinate branch of government, and pre- 
vents the executive branch from using litigation as a form of 
postenactment veto of legislation that the current Administration 
dislikes. 

Attorney General Holder claims to have acted consistent with 
this standard, but his claim is clearly wrong. Any competent law- 
yer could present plenty of reasonable arguments that DOMA 
shouldn’t be subjected to heightened scrutiny. Indeed, all 11 Fed- 
eral circuit courts to address the question have determined that 
classifications based on sexual orientation are subject to rational 
basis review. Any competent lawyer could likewise present plenty 
of reasonable arguments that even if heightened scrutiny were to 
apply, DOMA would satisfy that standard. 

For all its flaws, the Obama administration’s decision to abandon 
its former defense of DOMA has a modest virtue of making overt 
a far greater scandal that the Obama administration has been at- 
tempting to obscure; namely, that the Department has only been 
pretending to defend DOMA while it, in fact, has been actively sab- 
otaging it. 

Most starkly, in 2009, in what a supporter of same-sex marriage 
aptly described as a gift to the gay marriage movement, the Obama 
administration affirmatively repudiated the argument that DOMA 
is rationally related to legitimate governmental interests in respon- 
sible procreation and child rearing. Never mind that these grounds 
have proven successful in previous litigation against DOMA and 
have been invoked by Congress when it enacted DOMA. Not sur- 
prisingly, the lone judge to rule against DOMA relied heavily on 
the Department’s concession. 

Last fall. Assistant Attorney General Tony West admitted that 
the Department was modifying and diluting its legal arguments in 
DOMA cases to comport with what he called the Obama adminis- 
tration’s policy values. According to a sympathetic account of his 
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remarks, Assistant Attorney General West also disclosed that the 
Department is working with its“liaison to the gay, lesbian, bisex- 
ual, and transgender community to make sure that future briefings 
don’t advance arguments that they would find offensive.” 

In other words, a senior DOJ official was conceding that the De- 
partment was allowing the sensitivities of a favored political con- 
stituency to have extraordinary influence over how the Department 
defended or pretended to defend DOMA. 

In sum, far from providing the vigorous defense of DOMA that 
it promised, the Obama administration undermined that litigation 
for the obvious purpose of pleasing a particular political constitu- 
ency. 

President Obama won election to his office maintaining that he 
opposes same-sex marriage and keeping contrary evidence buried. 
Even now, he and his Administration are attempting to obscure 
that his position that DOMA is unconstitutional clearly means that 
he also believes that traditional marriage laws are unconstitu- 
tional. 

Given the Obama administration’s dereliction of duty, the deci- 
sion by the House of Representatives to step in to defend DOMA 
is entirely warranted. Indeed, that decision should be supported as 
a matter of principle by all House Members, whether or not they 
support DOMA. 

The Department’s irresponsible course of action is fully to blame 
for the House’s need to incur legal fees in defending DOMA. Thus, 
although it is refreshing to witness concerns of fiscal frugality from 
some Members of the House not ordinarily associated with such 
concerns, those concerns are misdirected if they are deployed to 
question or oppose the House’s retention of counsel. A far more 
sensible course is for the House to make clear that the sum to be 
appropriated for the Department will be reduced by the sum ex- 
pended on legal fees in defense of DOMA or, better yet, by some 
healthy multiple of that sum. 

Thank you. 

Mr. Franks. Thank you, Mr. Whelan. 

[The prepared statement of Mr. Whelan follows:] 
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Thank you very much, Chairman Franks and ranking member Nadler, for inviting 
me to testify before this subcommittee on the Obama administration’s recent decision to 
abandon defending — or, more precisely, as I will show, to abandon pretending to 
defend — the federal Defense of Marriage Act (“DOMA”). 

As I will explain in this statement, the Obama administration’s decision to 
abandon defense of DOMA reflects a sharp departure from the Department of Justice’s 
longstanding practice of defending congressional enactments. The Obama 
administration’s own explanation of that decision cannot be taken seriously. Rather, as its 
broader sabotage of DOMA litigation makes clear, the Obama administration has 
subordinated its legal duty to its desire to please a favored and powerful political 
constituency, and it is eager to obscure from the public its stealth campaign to induce the 
courts to invent a constitutional right to same-sex marriage. As a matter of principle, all 
House members, whether or not they support DOMA, should vigorously support the 
House of Representatives’ efforts to defend DOMA in court. 

T offer my views in my capacity as president of the Ethics and Public Policy 
Center and director of EPPC’s program on The Constitution, the Courts, and the Culture.' 
In that capacity, 1 have written and lectured widely on matters of constitutional law. 1 
draw on my familiarity with the Department of Justice, including from my service as 
principal deputy assistant attorney general in the Office of Legal Counsel. I also draw on 
my broader experience over the past two decades in matters relating to constitutional law: 
In addition to my program work at EPPC and my stint in OLC, that experience includes 


' Tlic views I express in lliis slaleineiU and at the licaring are mine alone and are not to be imputed to EPPC 
as an institution. 
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serving as a law clerk to Justice Antonin Scalia and as a senior staffer to the Senate 
Judiciary Committee. 

I 

1 will first outline the general principles that should govern a presidential 
administration in deciding whether and when to decline to defend a federal law against a 
constitutional challenge brought in federal court. 

At the outset, it is essential to distinguish between laws that an administration 
opposes or disfavors on policy grounds only and laws that it regards as unconstitutional. 
When a president opposes a law on mere policy grounds, he is nonetheless obligated to 
defend it vigorously from constitutional attack. That obligation flows directly from the 
president’s duty under Article TT of the Constitution to “take Care that the Laws be 
faithfully executed,” for the duty to faithfully execute, or enforce, a law entails acting to 
preserve the law’s vitality against improper judicial invalidation. 

The president’s “take Care” obligation does not apply to laws that are 
unconstitutional, as the Constitution is first and foremost among the “Laws” that the 
president is dutybound to “take Care ... be faithfully executed.” In other words, the 
president is not obligated to enforce unconstitutional statues. Indeed, he is obligated ml 
to enforce unconstitutional statues. 

It is worth emphasizing the parallels between the president’s authority to decline 
to enforce unconstitutional statutes and the president’s authority to issue so-called 
constitutional signing statements, which present constitutional objections to provisions of 
legislation that the president is signing and which state whether and how the executive 
branch will enforce such provisions. In both cases, the president’s authority is rooted in 
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his “take Care” obligation not to enforce unconstitutional provisions of law. Tn both 
cases, it would be wrong to contend (as some who should have known better did with 
respect to President George W. Bush’s constitutional signing statements^) that no such 
authority exists. In both cases, one must carefully examine the particulars to detemiine 
the soundness of any specific exercise of that authority. 

Recognizing the president’s obligation not to enforce unconstitutional statutes 
leads to the difficult theoretical question how the president ought to go about deciding 
whether a particular law is unconstitutional and therefore ought not be enforced or 
defended. May he, for example, regard a law as unconstitutional only if the Supreme 
Court’s precedents clearly dictate that it would so hold? Or may he form that judgment 
on his own, where the Court’s case law is unclear or even where his judgment is contrary 
to, say, a recent unanimous ruling by the Court that the law is constitutionally 
permissible? 

As it turns out, these questions have been much weightier in theory than in 
practice, at least insofar as the Department of Justice’s duty to litigate in defense of a 
federal statute is at issue. Over the last several decades, presidential administrations with 
very different theoretical understandings of the president’s authority to interpret the 
Constitution have embraced the general proposition that, with the exception of laws that 
intmde on the executive branch’s constitutional prerogatives, the Department of Justice 


■ See, e.g.. Report ot American Bar Associalion’s Task Force on Presidential Signing Slateinents and tlie 
Separalion oP Powers Doctrine, August 2006. Evidently indulging its political biases, llie ABA task Force, 
wliicli included legal luminaries like Harold Kolr Kalliccn M. Sullivan and Judge Patricia M. Wald, 
somehow reached tlic widely discredited and badly confused conchtsion that the longstanding practice of 
presidential constitutional signing statements is “contrary to tlic rule of law and our constitutional system of 
separation of powers.” The ABA adopted the task force report, but lias not seen fit to object to President 
Obama’s continuation of the practice of issuing constitutional signing statements. 
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should vigorously defend the constitutionality of any law for which a reasonahle defense 
may be made in the courts. 

This “reasonable” standard sets a very low bar: It basically means that the 
Department of Justice will defend a federal law against constitutional challenge when it 
can offer non-frivoloiis grounds (or even a single non-frivolous ground) in support of the 
law. Given the wide range of accepted argument in the legal profession and the breadth of 
interpretive methodologies among federal judges, the “reasonable” standard is very easy 
to meet. 

The consensus across presidential administrations on this easy-to-meet standard is 
nicely captured in the embrace by Drew S. Days ITT, Solicitor General in the Clinton 
administration, of testimony by Rex Lee, a senior DOT official (and later Solicitor 
General) in the Reagan administration. In what Days described as possibly the “best 
formal statement of the Justice Department’s policy of defending congressional statutes,” 
Lee testified that the only situation (apart from a law intruding on executive-branch 
authority) 

in which the Department will not defend against a claim of unconstitutionality 
involves cases where the Attorney General believes, not only personally as a 
matter of conscience, but also in his official capacity as the Chief Legal [Ojfficer 
of the United States, that a law is .so patently unconslilulional that it cannot be 
defended. Such a situation is thankfully most rare.^ 

As Days explains, this consensus practice affords Congress “the respect to which [it] is 

entitled as a coordinate branch of governmem” and “prevents the Execurive Branch from 


’ Drew S. Days III, “In Search of the Solicitor General’s Chents; A Drama with Many Cliaractcrs,” 83 Ky. 
L.J. 485, 500-501 (1994-1995) (cmpliasis added). 
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using litigation as a fonn of post-enactment veto of legislation that the current 
administration dislikes.”'' 

To be sure, presidential practice has not absolutely complied with this general 
consensus. In rare instances, as Clinton Justice Department official Walter Dellinger 
outlined in an op-ed last fall," an administration has determined not to offer a substantive 
constitutional defense of a defensible law. Instead, it has pursued only a nominal defense: 
It has set forth in its briefs its position that the law is unconstitutional but has also filed a 
fonnal appeal from a decision adverse to the law in order to ensure that the judicial 
hierarchy can operate to correct a wrong decision. Further, as Dellinger explains, in those 
rare instances when an administration pursues the option of making only a nominal 
defense of a defensible law, the courts can and should invite other interested and capable 
persons to defend the law. 

II 

On February 23, 2011, the Obama administration announced that it would no 
longer defend Section 3 of the Defense of Marriage Act, which defines the word 
“marriage” for purposes of federal law to mean “only a legal union between one man and 
one woman as husband and wife.” In a letter to congressional leaders*’ and in a separate 


^ Id. at 499. 502. 

^ Walter Dellinger, ‘‘How to Really End ’Doivt Ask, Don’t Tell,"’ V^vi’ York Times, Oct. 21, 2010; see also 
Letter from Assistant Attorney General Andrew Fois to Senate Judiciary Coimnittee Cliainnan Orriii G. 
Hatch. March 22, 1996 (identifying instances in wliich the Deparlinent of Justice lias declined to defend in 
court the constitutionality of law s dial the executive branch lias enforced). 

Letter from the Attorney General to Congress on Litigation Involving the Defense of Marriage Aet, Feb. 
23, 2011, cn-ailable f?flittp:.//w'ww' .justice . go v/opa/^pr /201 L.T'cbmaiy,/Ll-ai^"223.html. The quotations in this 
Part II are from tliis letter. 


5 



55 


prepared statement/ Attorney General Eric Holder undertook to explain the Obama 
administration’s decision. According to Attorney General Holder, President Obama “has 
made the determination that Section 3 . . . , as applied to same-sex couples who are legally 
married under state law, violates the equal protection component of the Fifth 
Amendment.” What was said to have triggered President Obama’s determination was the 
filing in November 20 1 0 of two lawsuits against Section 3 — Windsor v. United States and 
Pedersen r. 0PM — “in jurisdictions without precedent on whether sexual-orientation 
classifications are subject to rational basis review or whether they must satisfy some fonn 
of heightened scrutiny.” The Obama administration’s previous defenses of Section 3 had 
come “in jurisdictions where circuit courts have already held that classifications based on 
sexual orientation are subject to rational basis review, and [the Department of Justice] has 
advanced arguments to defend DOMA Section 3 under the binding standard that has 
applied in those cases.” The two new lawsuits, by contrast, “will require the Department 
to take an affinnative position on the level of scrutiny that should be applied to DOMA in 
a circuit without binding precedent on the issue.” 

Listing four factors that Supreme Court decisions have “set forth . . . that should 
inform” the judgment whether heightened scrutiny applies to a particular classification. 
Attorney General Holder asserted, “Each of these factors counsels in favor of being 
suspicious of classifications based on sexual orientation,” and he offered very brief 
assessments of the four factors. He acknowledged both that the Supreme Court “has yet 
to rule on the appropriate level of scrutiny for classifications based on sexual orientation” 
and that “there is substantial circuit court authority applying rational basis review to 
sexual -orientation classifications.” Among the reasons he offered for discounting the 
' Available at httij:,4''w«'w. iusticc.gov/opa/Dr/201 1./Fcbmarr/ll-ai!-222.html . 
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“substantial circuit court authority” is that some of the decisions “rely on claims 
regarding ‘procreational responsibility’ that the Department has disavowed already in 
litigation as unreasonable.” 

President Obama, the Attorney General continued, “has concluded that given a 
number of factors, including a documented history of discrimination, classifications 
based on sexual orientation should be subjected to a heightened standard of scrutiny” and 
that Section 3 cannot meet that heightened standard. Therefore, “the President has 
instructed the Department not to defend” Section 3 in Windsor and Pedersen. 

Attorney General Holder maintained that the Administration’s decision not to 
defend Section 3 in Windsor and Peder.sen was consistent with the Department’s 
“longstanding practice of defending the constitutionality of duly-enacted statutes if 
reasonable arguments can be made in their defense.” Under the Department’s 
longstanding practice, he asserted, the Department “does not consider every plausible 
argumenf’ — or every “professionally responsible” argument — “to be a ‘reasonable’ one.” 

Attorney General Holder further stated that he “will instruct Department attorneys 
to advise courts in other pending DOMA litigation” — that is, the pending cases in 
Jurisdictions that subject classifications based on sexual orientation to rational -basis 
review — of the Obama administration’s new position that a heightened standard should 
apply to Section 3, that Section 3 is unconstitutional under that standard, and that the 
Department will no longer defend Section 3. At the same time, notwithstanding President 
Obama’s determination that Section 3 is unconstitutional and shouldn’t be defended in 
court. President Obama has instructed executive-branch agencies to continue to comply 
with, and enforce, Section 3. 
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TTI 

Attorney General Holder’s explanation of the Obama administration’s supposed 
legal reasons for abandoning defense of DOMA’s Section 3 cannot be taken seriously on 
its own terms. 

Most starkly, the Attorney General’s claim to be acting consistent with the 
Department’s “longstanding practice of defending the constitutionality of duly-enacted 
statutes if reasonable arguments can be made in their defense” is clearly wrong. Attorney 
General Holder can make that claim only by mistakenly asserting — without citing any 
supporting authority — that the “reasonable” threshold requires some undefined quantum 
of force beyond what “plausible” or “professionally responsible” arguments provide. 

That assertion does not accurately describe the Department’s longstanding practice across 
different presidential administrations, as my discussion above shows. 

In my judgment, there are compelling arguments in support of the 

constitutionality of Section 3 of DOMA — arguments that ought ultimately to prevail in 

court. But for present purposes I will limit myself to the far more modest proposition that 

there are plenty of reasonable arguments that any competent lawyer could develop in 

defense of Section 3 in those few jurisdictions that haven’t yet ruled that sexual- 

orientation classifications are subject to rational -basis review. Among the available 

arguments (which I will only summarize at a high level of generality here): 

(1) The Supreme Court’s jurisdictional dismissal of the appeal in Baker v. Nelson (1972) 
for want of a substantial federal question is binding precedent for the proposition that 
limiting marriage to a man and a woman does not violate equal-protection principles.* 


“ Before it sueeumbed to political pressure and reversed course (see Part IV), the Department of Justice in 
tlic Obama administration made tliis argument in its opening brief in support of its motion to dismiss in 
Smell V. United Stales, No. 09-286 (C.D. Cal. June 1 1, 2009). 
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(2) Section 3 does not in fact classify on the basis of sexual orientation/^ 

(3) Whatever weight is to be accorded the four factors that “should inform” the decision 
whether heightened scrutiny should apply can’t possibly offset the fact that traditional 
marriage laws were universal at the time that the Constitution was adopted as well as 
when the Fourteenth Amendment was ratified (and that, with only a handful of recent 
exceptions, marriage has always been understood in every civilized society as limited to 
opposite-sex unions).**' 

(4) All eleven federal circuit courts to address the question have determined that 
classifications based on sexual orientation are subject to rational -basis review." 

(5) Consideration of the four factors that “should inform” the decision whether 
heightened scrutiny should apply doesn’t support heightened scrutiny for classifications 
based on sexual orientation. Among other things, there is no scientific consensus on what 
even constitutes sexual orientation, sexual orientation is not an observable characteristic, 
gays and lesbians are not politically powerless; and, far from being a characteristic that is 
immutable at birth, there is no established understanding of the origins of sexual 
orientation and there is ample empirical evidence that sexual orientation can shift over 
time and does shift for a significant number of individuals.** 

(6) Even if heightened scrutiny were to apply, the level of increased scrutiny should be 
very modest. 

(7) The same interests that would readily satisfy rational -basis review of Section 3 — 
including the interests in supporting traditional marriage as the best vehicle for 
responsible procreation and childrearing*^ — would also suffice to satisfy any heightened 
standard of scrutiny. 

By contrast, the Administration’ s argument for the proposition that Section 3 is 
unconstitutional is remarkably feeble and certainly comes nowhere close to establishing 
that Section 3 is “so patently unconstitutional” that it shouldn’t be defended under the 


® Here too. before it succumbed to political pressure and reversed course (see Part IV), the Department of 
Justice in the Obama administration made this argument in its opening brief in support of its motion to 
dismiss in Smelt v. United States, No. 09-286 (C.D. Cal. June 11, 2009). 

See Defendant-Intervenois- Appellants’ Opening Brief, Perry v. Schwarzenegger, No. 10-16696 (9lh Cir. 
Sept. 17, 2010), at 51-60. 

*' Sec id. al 70-71. 

'-Sec id. at 70-75. 

Sec id. at 77-93. 
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Department’s longstanding practice. Attorney General Holder does not even present a 
complete argument: With very little intermediate reasoning, he bounces from the (highly 
contestable) assertion that the four factors that “should inform” the decision on level of 
scrutiny “all counsel)] in favor of being suspicious of classifications based on sexual 
orientation” to the statement that “[ajfter careful consideration, . . . the President has 
concluded that given a number of factors, including a documented history of 
discrimination, classifications based on sexual orientation should be subjected to a 
heightened standard of scrutiny .” (Emphasis added.) What assessment did President 
Obama make of each of these factors? What weight did he give to them? How did he 
consider them in conjunction with other information that “should inform” a legal 
judgment? Attorney General Holder says nothing directly about President Obama’s 
thinking on any of these matters. Even if the reader were to assume that President Obama 
assessed the four factors in the same way that Attorney General Holder did, Attorney 
General Holder’s own assessment is far too sketchy and conclusory to amount to a 
coherent, much less a persuasive, legal argument. 

President Obama’s determination that Section 3 fails to meet heightened scrutiny 
is equally conclusory. Again, even if the reader were to assume what is not stated — that 
President Obama’s analysis on all points was identical to the Attorney General’s — 
Attorney General Holder’s own conclusion rests on cherrypi eking snippets from the 
legislative record of DOMA’s enactment and then tendentiously construing those 
snippets. There is no sign that it rests on a careful consideration of all relevant evidence 
and infonnation. Further, in a brazen bit of bootstrapping. Attorney General Holder 
dismisses the public interest in the connection between traditional marriage and 
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“procreational responsibility” because the Department has already (wrongly) disavowed 
that interest as unreasonable. 

One advantage that President Obama might find in keeping as opaque as possible 
the reasoning underlying his conclusion that Section 3 of DOMA is unconstitutional is 
that that same reasoning would surely dictate a similar conclusion that traditional 
marriage laws are also unconstitutional. But President Obama won election to his office 
maintaining that he opposed same-sex marriage''* (and keeping contrary evidence buried 
until it was too late*’), and his supposed position in support of traditional marriage laws 
necessarily conveyed his belief that traditional marriage laws are constitutionally 
permissible. Indeed, that implication was particularly compelling given that he had taught 
constitutional law, including equal -protection issues, for years. Nothing in the Supreme 
Court’s constitutional landscape on the issue of same-sex marriage has changed since the 
2008 election, so President Obama would have some considerable difficulty explaining 
how his constitutional thinking has flipped. And he might prefer not to give millions and 
millions of American voters ample cause to believe that he had bamboozled them on this 
fundamental question. 

It is also noteworthy that President Obama does not have the courage of his 
supposed convictions about Section 3 of DOMA. If he genuinely believed that Section 3 
is clearly unconstitutional, why would he continue to direct executive-branch officials to 
enforce it? One legal commentator offers this compelling explanation: President Obama 

14 

See, e g., ‘3arack Obaiiia Answers Your Questions About Gay Marriage, Paying For College, More,’" 
MTV, Nov. 1, 2008 ("I believe marriage is between a man and a vvonian. I am not in favor of gay 
marriage."), (i\-ailable a! w ww ■mtv .coni/new s./ail3 cl es.''1598 407 /did T'?a rack-obani a-a iis\ver->'O ur- 
questioai litml . 

See "'Obama changed views on gay marriage,'’ Windy City Times. Jan. 14, 2009, at 6 (disclosmg Obama’s 
signed statement from 1996 tliat "I favor legalizing samc-sex marriages, and would fight efforts to proliibit 
such marriages”), available at wwvv.|X)litico.com/'statLC/PPM110 wet 20090114 obama.html . 
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“is the ‘un-Lincoln.’” Whereas Abraham Lincoln compellingly explained the defects of 
the Supreme Court’s notorious Dred Scott ruling and declared that the executive branch 
under his direction would not abide by the mistaken principles set forth in that ruling, 
Barack Obama embraces the notion that the Constitution means whatever five justices 
say that it means. President Obama “would rather hint, and wheedle, and pine for an 
eventual Supreme Court ruling in favor of same-sex marriage,” for he is “the Court’s 
courtier, surrendering the dignity of his office, and the legislative power of Congress, to a 
hope that the Supreme Court too will ‘evolve’ in its view, change the effective meaning 
of the Constitution, and foist same-sex marriage on the American people with an 
authority more difficult to challenge than that of a mere presidenf’''’ — much less of a 
president who was elected to office while prominently claiming to oppose same-sex 
marriage. 

IV 

For all its flaws, the Obama administration’s decision to abandon its fonnal 
defense of DOMA has the modest virtue of making overt a far greater scandal that the 
Obama administration has been attempting to obscure; namely, that the Department of 
Justice has only been pretending to defend DOMA but in fact has been actively 
sabotaging it. 

Here is the overarching narrative (a similar version of which could be recounted 
for the Department’s deliberate mishandling of “Don’t Ask, Don’t Tell” litigation'^): 


Mallhew J. Franck, ‘‘Obaina, DOMA, and ConsliUilioiial Responsibility,” Public Discourse. March 1, 
2011, available at viLWivlJicpiiblicdiscoiirscj;onk201 1 

' See Edward Whelan, “Don’t Defend, Don’t Tell,” Public Discourse. Oet. 15, 2010, available at 

hUD://wvYvv.llicpnblicdiscoi.irsc.com/'2010/l 0/18.36 . 
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1 . On June 1 1 , 2009, in Sme// i’. United Stales, No. 09-286 (C.D. Cal .), the 
Department of Justice in the Obama administration filed its first brief in defense of 
DOMA. In straightforward and unremarkable legal prose, that brief argued that the claim 
of plaintiffs, “a same-sex couple married under the laws of California,” that DOMA is 
unconstitutional should fail for various reasons. 

2. The Obama administration’s opening brief in Smelt elicited a firestorm of 
opposition and outrage from gay and lesbian groups. As one gay publication put it (in an 
article titled “Gay Blogosphere Erupts Over Obama’s DOMA Defense”**), “The gay 
blogosphere lit up like a firecraker [.s/c] Friday on news that the Obama administration 
was defending the Defense of Marriage Act ... in a federal lawsuit.” One “[p]rominent 
blogger” called the brief “despicable, and gratuitously homophobic” — among other 
things, because he somehow found it objectionable that “the brief argued that DOMA is 
reasonable. . . , is constitutional . . . , [and] wasn’t motivated by any anti-gay animus.” 
Another labeled President Obama “the homophobe in chief” The head of the Human 
Rights Campaign wrote President Obama a letter stating that “this brief would not have 
seen the light of day if someone in your administration who truly recognized our 
humanity and equality had weighed in with you.” And much, much more evidently went 
on behind the scenes in meetings between the Administration and gay and lesbian 
advocates. 

3. In a stark demonstration of the power of a purportedly powerless group, the 
Department sharply altered the course of its advocacy. In its reply brief in Smelt, filed on 
August 17, 2009, the Department prominently stated (p. 2 (emphasis added)): 


Available ui ltni3://www.oiiiomnaa.com''aiticlc.asi3x?id=4002&McdiaTYj3c~l&Catcgor\~26 . 
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with respect to the merits, this Administration does not support DOMA as a 
matter of policy, believes thai it is discriminaiory, and supports its repeal. 
Consistent with the rule of law, however, the Department of Justice has long 
followed the practice of defending federal statutes as long as reasonable 
arguments can be made in support of their constitutionality, even if the 
Department disagrees with a particular statute as a policy matter, as it does here. 

This halfhearted advocacy contradicts the promises made in confmnation testimony by 

the Department’s political leaders. As a typical example, then-Solicitor General nominee 

Elena Kagan testified at her confirmation hearing that the “critical responsibilities” that 

the Solicitor General owes to Congress include “most notably the vigorous defense of the 

statutes of this country against constitutional attack.”*® She made clear the obvious point 

that an effective advocate must give the impression that he believes his own arguments, 

whether or not he actually does.®** 

It gets much worse. In that same reply brief (pp. 6-7), the Department gratuitously 
repudiated grounds for defending DOMA, as it asserted that “the United States does not 
believe that DOMA is rationally related to any legitimate interests in procreation and 
child-rearing and is therefore not relying upon any such interests to defend DOMA’s 
constitutionality.” Never mind that these grounds had proven successful in previous 


19 

As for the situation in which the policy of a new Administration might differ from that of a previous 
Administration, Kagan declared (in response to a written question): 

The cases in which a change between Administrations is least justified are those in which the 
Solicitor General is defending a federal statute. Here interests in continuiU^ and stabilit>* combine 
with the usual strong presumption in favor of defending statutes to produce a situation in which a 
change should ahnosi never he made. [Empliasis added.] 

■' As Kagan put it, 'T know llial [fonner Solicitor General] Ted Olson w ould not liave voted for the 
McCain-Fcingold bill, but he ... did an c-\.lraordinar> job of derending tliat piece of legislation. . .. Aud 
tliat's what a solicitor general docs.'’ In response to then-Senator Fcingold’s joking obsen ation tliat ‘T 
could liavc sworn he almost was bclici ing wdiat he was saying.” Kagan replied: " For that day he was 
persuaded, and tliat’s all you need.” 
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litigation against DOMA*' (as well as in challenges to traditional marriage laws). And 

never mind that, as the Department’s opening brief had pointed out, the “United States,” 

in the form of a report of the House Judiciary Committee, had invoked these very 

interests when Congress enacted DOMA. 

A proponent of same-sex marriage promptly celebrated the Department’s reply 

brief with these apt observations (emphasis added): 

This new position is a gift to the gay-marriage movement, since it was not 
necessary to support the government 's position. It will be cited by litigants in 
state and federal litigation, and will no doubt malce its way into judicial opinions. 
Indeed, some state court decisions have relied very hecB’ify on procreation and 
child-rearing rationales to reject SSM [same-sex marriage] claims. The DOJ is 
helping knock out a leg from under the opposition to gay marriage 

4. Thereafter (and up until its outright abandonment of DOMA), the Department 

took this same position in every DOMA case, and ultimately engineered the desired 

result. In Gill v. 0PM (D. Mass. Jul. 8, 2010), the lone judge to rule against DOMA noted 

that “the government has disavowed Congress’s stated justifications” for DOMA and 

stated that he would therefore address them “only briefly”: “This court can readily 

dispose of the notion that denying federal recognition to same-sex marriages might 

encourage responsible procreation, because the government concedes that this objective 

bears no rational relationship to the operation of DOMA.” 


See Smelt V. County of Orange, 374 F. Supp. 2d 861, 880 (C.D. Cal. 2005) (“Because procreation is 
necessary to perpetuate mankind, encouraging the optimal union for procreation is a legitimate government 
interest. Encouraging the optimal union for rearing children by both biological parents is also a legitimate 
purpose of government.”), reversed on .standing grounds, 447 F.3d 673 (9th Cir. 2006); Wilson v. Ake, 354 
F. Supp. 2d 1298. 1309 (M.D. Fla. 2005) (applying Eleventh Circuit precedent llial “encouraging the 
raising of cliildren in homes consisliiig of a married mother and father is a legitimate stale interest”); In re 
Kandu, 315 Bankr. R. 123, 146 (2004) (applying authorities recognizing tlial “the promotion of marriage to 
encourage the mainlcnancc of stable rclationsliips llial facililalc lo the maximum c.xlcnt possible llic rcarii^ 
of children by both of their biological parents is a legitimate congressional concern”). 

Dale Carpenter, “DOJ Boosts Ihc Cause of SSM,” Aug. 17, 2009, available, at 
volokti.conFarchivcs/archivc 2009 08 16-2009 08 22.slitiiJ#1250541S92 . 
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5. Tn November 2010, Assistant Attorney General Tony West, the head of the 
Department’s Civil Division, told a group of liberal bloggers that it was “difficulf’ for the 
Obama administration to defend DOMA (and “Don’t Ask, Don’t Tell”). West admitted 
that the Department was modifying and diluting its legal arguments in DOMA cases to 
comport with the Obama administration’s “policy values.” As one sympathetic account^’ 
put it (emphasis added): 

West said Monday that DOJ was discharging its responsibility to the tradition of 
the Justice Department while making adjustments to the arguments in line with 
the administration's views. 

“I think that the best example - let me give you one — in the Defense of Marriage 
Act — you’ll notice that we have not only discharged our responsibility to defend 
the constitutionality of a congressional statute, but we ’ve done so in away which 
reflects the policy values of this administration,” West said. 

“We disavowed some arguments that we believed had no basis in fact, and in fact 
we presented the court through our briefs with information which seemed to 
undermine some of the previous rationales that have been used [in] defense of that 
statute,” West added. 

According to the same account (emphasis added). West further revealed that the Civil 
Division “has worked with the Civil Rights Division’s liaison to the gay, lesbian, 
bisexual and transgender community to make sure that future briefings don 't advance 
arguments that they woidd find offensive” In other words, West was conceding that the 
Department was allowing the sensitivities of a favored political constituency to have 
extraordinary influence over how the Department defended, or pretended to defend, 
DOMA. 


^ Available al hllD://toffiinLicki'akcr.[a1kin&noiiilsmcino.coiii/’2010/ll/doi official dcfcadine 
dadt doma difficult for admiriisirdtion.plip . 
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Tn sum, far from providing the vigorous defense of DOMA that it promised, the 
Obama administration undermined that litigation for the obvious purpose of pleasing a 
powerful and favored political constituency. 

V 

I will close with a few final observations about the decision by the House of 
Representatives to retain counsel to defend DOMA: 

1. That decision is fully warranted and should be supported, as a matter of 
principle, by all House members, whether or not they support DOMA. For the reasons 
explained by former Clinton administration Solicitor General Drew Days, the Obama 
administration should not be rewarded for failing to afford Congress and its enactments 
the respect to which they are entitled and it should not be permitted to use litigation “as a 
form of post-enactment veto of legislation that [it] dislikes.” 

Anyone unclear on the principle at stake should ponder the prospect of a 
Republican president, elected in 2012, who decides to abandon defense of constitutional 
challenges to the Patient Protection and Affordable Care Act of 201 0 (aka ObamaCare). 

2. The Department should be encouraged or compelled to undo as much as 
possible the damage that it has done to defense of DOMA. That means, among other 
things, that the Department should agree in its briefs that the House of Representatives 
should not be foreclosed from asserting the justifications for DOMA on which the House 
relied when DOMA was enacted, including that DOMA serves weighty public interests 
in responsible procreation and child-rearing. That means, also, that the Department 
should take all necessary steps, along the lines outlined by Walter Dellinger, to ensure 
that proceedings are not dismissed for lack of adverseness between the parties. 
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3. The Department’s irresponsible course of action is fully to blame for the 
House’s need to incur legal fees in defending DOMA. Thus, although it is refreshing to 
witness concerns of fiscal frugality from some members of the House not ordinarily 
associated with such concerns, those concerns are misdirected if they are deployed to 
question or oppose the House’s retention of counsel. The far more sensible course is for 
the House to make clear that the sum to be appropriated for the Department will be 
reduced by the sum expended on legal fees in defense of DOMA — or, better yet, by some 
healthy multiple of that sum. 
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Mr. Franks. There were questions earlier as to why the Depart- 
ment was not invited here. Just for the record, the Department did 
write a letter to us outlining their position, and we used that as 
a basis for that. The minority had the opportunity, if they chose, 
to choose a witness from the Department if they felt like further 
clarification beyond the letter was significant. And I just wanted to 
put that on the record. 

I will now begin my question — the questioning by recognizing 
myself for 5 minutes. 

Mr. Whelan, the President has a constitutional obligation to 
“take care that the laws are faithfully executed.” And he swears an 
oath to faithfully execute his office. Do these constitutional obliga- 
tions, in your mind, require that decisions not to defend a law must 
be based on sincere legal analysis rather than a political calcula- 
tion? 

Mr. Whelan. Absolutely. And further, they require that that 
legal analysis, not only that it be sincere, but be very carefully con- 
sidered and responsible. 

Again, the point I would emphasize here is that putting aside 
questions of constitutional authority, the very basis on which Attor- 
ney General Holder has attempted to defend this action, the notion 
that this is consistent with the standard of defending any time 
there are reasonable arguments to be offered; in fact, it is clear 
that is not the case here. 

Mr. Franks. So I guess the follow-up question is do you believe 
the President’s actions meet the Constitution’s faithfulness stand- 
ard? 

Mr. Whelan. No, I don’t. 

Mr. Franks. Do you view the present Administration’s actions in 
the DOMA litigation as an improper politicization of the Justice 
Department? 

Mr. Whelan. I do. And again, as I have outlined and detailed 
more extensively in my written testimony, I think we see the whole 
track record of undermining this litigation, as well as the Don’t 
Ask, Don’t Tell litigation, which I have addressed in separate 
writings. 

Mr. Franks. Ms. Gallagher, virtually every known society, as 
you mentioned in your testimony, since the beginning of history 
has had some form of marriage. There have been some cultural dif- 
ferences in the meaning of marriage among various societies, but 
what elements of marriage have been universal? 

Ms. Gallagher. Would you forgive me if I just made a brief re- 
mark on the politicization thing and then answer your question? 

Mr. Franks. Certainly. 

Ms. Gallagher. Thank you. 

For me, the context of this last decision to refuse to defend 
DOMA, you have to look at the history of this. When DOMA was 
first challenged in the first circuit, a career Justice Department 
lawyer submitted a brief in that case similar to the briefs that had 
won in other litigations. There was a huge outcry from an impor- 
tant member of President Obama’s political base. That brief was 
publicly withdrawn, and then a new brief repudiating the purposes 
of DOMA was resubmitted. 
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And so I just wanted to add that, in addition to — when you are 
evaluating President Obama’s Justice Department’s decision now 
on whether it is politicization, I think you have to see it in the con- 
text of the very public way in which the Justice Department’s ac- 
tions were publicly politicized. Its legal strategies were shifted in 
response to politically expressed outrage. 

And now I will let lawyers handle those questions. 

There is a basic shape to marriage in virtually every known 
human society, and it varies a lot. It is not unchanging. But it is 
always a public union, not just a private personal and intimate 
union; it is a sexual union, it is not some other kind of union, in 
which the rights and responsibilities — ^between a man and a 
woman, I should say. At least between one man and one woman. 
Because polygamy is, frankly, fairly common in — especially in 
small tribal societies, in which the rights and the responsibilities 
of the man and the woman toward each other and toward the chil- 
dren their sexual unions naturally produce are publicly defined and 
supported, which means we don’t the just leave it up to a bunch 
of adolescents in the middle of their psychological dramas to figure 
out on their own what this whole big dimension of human experi- 
ence means. 

Virtually every society has recognized you need a public institu- 
tion that is dedicated to the idea that children need a father as 
well as a mother, and that, you know, brings the two sexes to- 
gether into a union that protects the children that their bodies 
make together. 

Mr. Franks. So do you agree or disagree with the Massachusetts 
Supreme Court’s holding that government creates marriage? 

Ms. Gallagher. The very worst part of the Goodrich decision is 
the one line — well, there are a lot of parts I disagree with, but it 
is the line that essentially what we have here is a licensing 
scheme, right? As if the Legislature of Massachusetts just sat 
around and dreamed up this idea called marriage. 

I think that government has a role in recognizing marriage be- 
cause it is so important to the common good, but I do not believe 
that government invented marriage and has the right to redefine 
it, a moral right. 

Mr. Franks. Well, thank you, Ms. Gallagher. 

I guess I am about to lose my time here, so I will now recognize 
Mr. Nadler. 

Mr. Nadler. Thank you. 

Ms. Gallagher, how would you explain to children like McKinley 
and Brianna, who are here with us with their parents today, that 
their family is not deserving and should be excluded from the pro- 
tections and benefits of marriage, including the important con- 
firmation that the Federal Government considers them a family? 
Would you consider these children expendable? 

Ms. Gallagher. I think no children is expendable. And, by the 
way, this is a question that has been answered about the ideal of 
marriage. Gay people have families that are not marital families, 
but they are families. I myself was an unwed mother, so I have 
firsthand experience with being in a family that is not a marital 
family. 
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I don’t think that you need to have a message of stigmatization 
and exclusion to protect an ideal which is important to the whole 
of society. 

Mr. Nadler. That is the whole point of DOMA, to stigmatize and 
exclude. 

Ms. Gallagher. Well, that is your opinion, with all due respect. 
It is not my opinion, nor, I think, what was expressed by Congress 
in 1996 or by 

Mr. Nadler. Excuse me. I have the time. How does excluding 
these people help protect marriage? 

Ms. Gallagher. Well, the way that I think that the majority of 
Americans who disagree with you understand it is that these are 
not marriages. So it does not make sense because 

Mr. Nadler. I didn’t ask that question. I asked, how does exclud- 
ing these people from marriage help protect heterosexual mar- 
riages? 

Ms. Gallagher. Because including same-sex unions as mar- 
riages denies at a public level that marriage is about, in an impor- 
tant way, bringing together mothers and fathers for children. 

Secondarily, it is based on the idea that it is immoral and abhor- 
rent to have a 

Mr. Nadler. In other words, we need to exclude 

Ms. Gallagher. — dedicated to bring around 

Mr. Nadler. In other words — excuse me. 

Ms. Gallagher. I am trying to answer the question. 

Mr. Nadler. Yes. But you are answering it at length greater. I 
only have 5 minutes. 

Ms. Gallagher. I apologize. 

Mr. Nadler. Now, you spoke exhaustively about a supposed 
politicization of the Justice Department under this Administration. 
Your organization, which is based in New Jersey, spent nearly 
$650,000 on a campaign to unseat Iowa Supreme Court Justices 
because of their decision that gay and lesbian couples should be 
able to marry in Iowa. 

Do you think that judges should decide cases based on political 
concerns or they fear for their jobs? And, if so, how does the judi- 
cial branch differ from the legislative branch? And what is the pur- 
pose of the legal protection clause? 

Ms. Gallagher. The National Organization for Marriage is a po- 
litical advocacy organization, so I think it is appropriate for us to 
be politically involved in a way that the Department of Justice is 
not supposed to be politicized. 

Mr. Nadler. No. But are judges supposed to decide cases on that 
basis? 

Ms. Gallagher. Secondly, I think there is an argument about 
whether judicial elections are a good idea. But what I don’t think 
you can say to the people of Iowa is if — you have an election for 
judges, but you are not allowed to vote no because you disagree 
with their decision on 

Mr. Nadler. So you think judges should be in a position where 
they have to take into account the popularity, not just the justice, 
of what they are about to decide. 
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Ms. Gallagher. Well, I think there is an argument about wheth- 
er judicial elections are a good idea, and I have not expressed — I 
don’t actually have a informed opinion on that. But I do believe 

Mr. Nadler. Thank you. 

Professor Ball, would you comment on Mr. Whelan’s comments 
on the lack of any legal justification for the Department of Justice’s 
decision on defending section 3 of DOMA? 

Mr. Ball. Yes. I completely disagree. 

Mr. Nadler. Could you turn on the mike, please? 

Mr. Ball. It is on on. I am sorry, it is probably not close enough 
to my mouth. 

I completely disagree with that characterization. It seems to me 
that the Obama administration has done a careful and thorough 
job looking at the arguments in favor of DOMA, and they have de- 
cided that, in fact, there is no rational reason to deny couples who 
are already married under their State laws of the hundreds and 
hundreds of Federal benefits that are based on marriage. 

It is important in understanding the Obama administration’s de- 
cision that marriage, family law, domestic relations, has always 
been a matter of State jurisdiction. So in that context I think the 
Obama administration’s decision here is the correct one. 

Mr. Nadler. Thank you. 

And finally, what is your response to Mr. Whelan’s claims that 
all 11 Federal circuits that have addressed the question have deter- 
mined that rational basis review is the proper basis to apply to 
laws that discriminate against gay men and lesbians? 

Mr. Ball. Well, I can see that in the 1980’s and 1990’s, there 
were a handful of circuit courts relying on Bowers v. Hardwick, 
which is no longer a good law 

Mr. Nadler. No longer good law because it was explicitly over- 
ruled by the Supreme Court. 

Mr. Ball. Exactly. Correct. 

They did conclude that lesbians and gay men’s sexual orientation 
classifications were not entitled to heightened scrutiny. 

What has happened, of course, as you mentioned, is that that 
case has been overturned, and what we have had in the last few 
years is some circuits citing to those old cases whose legal rea- 
soning is no longer valid without engaging in the appropriate anal- 
ysis of whether a particular classification merits a heightened scru- 
tiny. So I disagree with that legal conclusion. 

Mr. Nadler. And you would say that in light of Romer v. Evans 
and in light of Lawrence, two Supreme Court cases, that courts 
would be compelled to decide that there is a heightened scrutiny 
requirement? 

Mr. Ball. Absolutely. I mean, because of Romer, because of Law- 
rence, because of the long history of discrimination, because of the 
fact that sexual orientation has nothing to do with the ability of in- 
dividuals to contribute to society, which make therefore suspect 
government classifications based on sexual orientation. 

Mr. Nadler. Thank you. I yield back. 

Mr. Franks. Thank you, Mr. Nadler. 

I hope we can be as respectful to the witnesses as we possibly 
can. 

Mr. Conyers, I will recognize you, sir, for 5 minutes. 
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Mr. Conyers. Thank you very much. 

Was Mr. Nadler correct when he said your organization raised 
sums of money against judges in more than one State? 

Ms. Gallagher. I believe the only judicial election we were in- 
volved with was last November’s in Iowa, where for the first time 
in history the people of Iowa voted down all three judges who were 
up for judicial retention election, yes. And I am under oath, so I 
don’t know if it was 600,000 or 650,000, but it was on that order 
of expense we spent in media, informing the voters that these 
judges had voted for gay marriage, yes. 

Mr. Conyers. What about in Maine, your organization in Maine? 

Ms. Gallagher. We were not involved in judicial retention elec- 
tions in Maine. We have been politically involved in a number of 
States. 

Mr. Conyers. I am talking about repealing a law allowing gay 
and lesbian couples to marry. 

Ms. Gallagher. Yes, we were responsible for getting Prop 8 only 
the ballot and were probably the lead organization in the Maine 
case. 

Mr. Conyers. And is it true that your organization may have 
spent $1.9 million in that campaign? 

Ms. Gallagher. I don’t have those figures in front of me, but we 
certainly were involved. That is probably on the order of correct 
again. I didn’t really come prepared to testify in detail on those 
questions, but that is — I am sure that if that is what you are told, 
it is on that order. 

Mr. Conyers. That is a lot of money. 

Ms. Gallagher. Well, last year we raised and spent $13 million, 
to the best of my recollection. So in 3 years we have grown from 
zero to that. We have 50,000 donors and about 800,000 people ac- 
tively involved. 

Mr. Conyers. So you plan to raise even more money. It keeps 
getting larger and larger? 

Ms. Gallagher. Well, until we win the fight to protect marriage 
as one man and one woman, we will try to raise as much money 
as we can. It will be a long time until we are as big as the Human 
Rights Campaign, but that is our goal. 

Mr. Conyers. Well, if, as you contend, the will of the people on 
this issue is so clear, why do you have to raise more and more 
amounts of money? 

Ms. Gallagher. Well, do I really have to explain to a Congress- 
man that it is important to raise money to get your message out? 
I think that is the way politics works. One of the reasons I founded 
the National Organization for Marriage is that I realized that so- 
cial conservatives — and not everybody who agrees with us would 
call themselves a social conservative — but that we relied too much 
on spontaneous mass uprisings of the people, and that, in fact, you 
know, we needed to be politically organized. 

I have to say, I learned a lot by watching how effective the gay 
rights political organizations are about what needed to be done if 
we are going to have two teams on the field on this issue. 

Mr. Conyers. Well, I can see why you were invited here. I still 
am going to consult with the Chairman of the Committee about the 
letter that is now contended that we should have invited the Attor- 
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ney General if we wanted him so badly, but yet we are going to 
have the Attorney General next month after we have gone through 
all of this. 

Mr. Whelan, you said that this was obviously politically moti- 
vated by the President, by his conduct in not defending these cases. 
Are you aware that he campaigned against DOMA even before he 
was elected President? 

Mr. Whelan. I am aware that he has taken the position 

Mr. Conyers. I said you are aware of that, aren’t you? 

Mr. Whelan. As a matter of policy, yes. 

Mr. Conyers. All right. And that the issue that we have been 
really going over here today is not about whether he was going to — 
whether he is for it or against it. The issue is whether the Depart- 
ment of Justice should defend the case. Isn’t that what really the 
finer issue is about? 

Mr. Whelan. Whether the Department will abide by its long- 
standing practice of vigorously defending Federal laws for which 
reasonable defenses may be offered, yes. 

Mr. Conyers. Well, what about all of the Bush-era decisions of 
which we are told it is several hundred, some have said as high as 
750, in which he declared laws that he was signing were unconsti- 
tutional, and he wasn’t going to enforce them? Has that ever come 
to your attention as a scholar? 

Mr. Whelan. Absolutely, and indeed I addressed that in my tes- 
timony. And as I make clear, the source of the President’s author- 
ity to decline to defend a Federal law is exactly the same as the 
source of his authority to issue constitutional signing statements, 
a practice that President Obama, over no one’s objection, has con- 
tinued. The question is whether in any particular instance the ex- 
ercise of that authority is sound or not. 

Mr. Conyers. Well, you mean sound in terms of whether you 
agree with it or not? 

Mr. Whelan. I mean sound in terms of good constitutional judg- 
ment, sound — and I mean — in particular here, I mean sound in 
terms of the rationale that the Administration has offered. 

Mr. Conyers. The President, sir, not only is a lawyer, but he 
taught constitutional law. He was a United States Senator. And I 
am sure your opinion about what is sound or not is as good as any- 
body else’s, including mine, but why do we have to gather here 
today to question whether it is sound or not? It is going to be tested 
in the courts, as you well know. 

Mr. Whelan. Well, the fact that President Obama has the strong 
background that you identify in constitutional law makes it all the 
more implausible to think that suddenly he has discovered simply 
because a case has been filed in the Second Circuit, that his under- 
standing, his longstanding understanding, that DOMA was con- 
stitutionally permissible but bad policy was wrong, and indeed that 
DOMA and marriage laws throughout the country are somehow 
unconstitutional. It simply isn’t plausible that 

Mr. Conyers. What is so implausible about it? 

Mr. Whelan. The filing of a case, the filing of two cases in the 
Second Circuit, that triggers this complete 180-degree turn and 
Barack Obama’s understanding of the constitutional status of 
same-sex marriage? As I document in detail in my testimony, I 
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think one would have to be very naive to think that it is anything 
other than a stealth strategy of step by step by step the Adminis- 
tration is doing whatever it can to promote same-sex marriage and 
to induce the courts to adopt that approach. 

Mr. Conyers. I am totally confounded by you and I admit that 
he is a good lawyer, he was a Senator, he is a law school scholar, 
he has taught law, and now you say it is perfectly naive to think 
that there was anything other than a political motive for him to do 
what he did. 

Mr. Whelan. Let me put it this way 

Mr. Conyers. Wait a minute 

Mr. Whelan. May I respond to that? 

Mr. Conyers. Just a moment. Yes, I should let you do that. 

Mr. Whelan. The matter would have been quite different if 
President Obama when running for President had said, I believe 
there is a constitutional right to same-sex marriage. I believe that 
the Defense of Marriage Act is unconstitutional. It would have been 
entirely different if from the outset the Department of Justice, 
rather than pretending to defend these cases, had said, we are not 
going to have anything to do with them. We are following what our 
President says. We are going to let other people step in and offer 
an effective defense. 

Instead they pretended to defend them, undermining those cases 
in the process. That whole course of conduct, more than this par- 
ticular decision in February, is the real scandal. 

Mr. Franks. Mr. Conyers, I think they are going to call a vote 
here pretty quickly, so I want to try, if we can 

Mr. Conyers. Thank you for your generosity and the time, Mr. 
Chairman. I yield back. 

Mr. Franks. I would now quickly, related to political fund rais- 
ing, I am understanding Mr. Obama intends to raise about $1 bil- 
lion this next time, and if he is convinced that he has got the will 
of the people, perhaps he should just forego that. 

Mr. Scott, you are recognized for 5 minutes. 

Mr. Scott. Thank you, Mr. Chairman. 

Professor Ball, does DOMA prohibit gay marriage in States if 
States want to do it? 

Mr. Ball. Absolutely not. 

Mr. Scott. Does it deny gay couples the right to have or raise 
children? 

Mr. Ball. No, it does not. 

Mr. Scott. If the State recognition of gay marriages in other 
States, if the full faith and credit clause of the Constitution doesn’t 
require it, what is the effect of the law? 

Mr. Ball. If the Constitution doesn’t require it, then that part 
of DOMA — are you referring to section 2, Mr. Congressman? 

Mr. Scott. The part that allows the States not to recognize an 
out-of-State gay marriage. 

Mr. Ball. Yes. You know, the issue of whether or not a marriage 
recognized in one State is constitutionally — that there is a constitu- 
tional obligation to recognize that marriage, it is a complicated one, 
and what exactly the statute adds to that is not entirely clear, but 
I think 
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Mr. Scott. Because if it has to recognize that the statute is un- 
constitutional and meaningless, if it doesn’t require it, then it 
wasn’t needed to begin with. 

Mr. Ball. That is correct. It is part of the problem with DOMA, 
that it was never needed to begin with. Neither section 2 nor sec- 
tion 3 were needed. 

Mr. Scott. Ms. Gallagher, you started to mention something 
about antimiscegenation laws. I know Virginia was the case in Lov- 
ing V. Virginia. We had a law since 1691. Sixteen other States had 
laws that were overturned by the by the Loving case. 

We have heard a lot about letting the democratic process deal 
with this, but it was those, I think they are they are called lifetime 
activist liberal Federal judges violating the will of the people over- 
turned those laws. Was that a good idea to allow those judges to 
impose their will on the people, or should we have relied on the 
democratic process to change those laws? 

Ms. Gallagher. I believe that the constitutional protections for 
race are extremely important, are properly enforced by the courts. 
In fact, it took an entire Civil War in which 600,000 people died 
in order to get the equal protection clause, which specifically refers 
and clearly forbids racial classifications. 

Mr. Scott. So it was a good idea to override the will of the peo- 
ple in that case and not to allow the judicial process to consider gay 
marriages? 

Ms. Gallagher. Well, I have never argued that people don’t 
have a right to litigate. I think that that is a basic civil right. But 
what I have argued is that the traditional understanding of mar- 
riage is the union of husband and wife is not at all akin to inter- 
racial marriage and should not be treated by the courts in the 
same way. 

Mr. Scott. Well, since 1691, the definition of marriage in Vir- 
ginia, my home State, was that it could not include Blacks and 
Whites. 

Ms. Gallagher. And we totally agree about that, that that was 
a good thing to do. What we are disagreeing about is whether there 
is any analogy to be drawn between interracial marriage and defin- 
ing marriage as the union of husband and wife, and we probably 
just substantively disagree about that. 

I raised it in the context of pointing out if you really believe that, 
that people who think like me and the millions of Americans who 
think like me, that we are like bigots who opposed interracial mar- 
riage, the government is going to intervene very strongly to affect 
those people’s lives in areas from professional licenses, the tax-ex- 
empt status of organizations. 

We are already seeing, in fact, the beginnings of the impact on 
individuals who belong to traditional-faith communities of the idea 
that these views are akin to racial bigotry. I have seen people los- 
ing their jobs. I have seen licenses threatened. We are seeing peo- 
ple kicked out of graduate school programs. And, you know, I have 
a serious concern that there are people who really do believe it is 
like interracial marriage and that the government and the 
courts 

Mr. Scott. Well, Ms. Gallagher, remind me what churches were 
saying about interracial marriages before 1967. 
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Ms. Gallagher. Well, actually, I am a Roman Catholic, and I 
would argue that the dominant Christian tradition, as practiced 
not only in the United States but across centuries in history, that 
there is no grounding for that as a deep Christian idea. But cer- 
tainly people made arguments from the Bible. You know, the devil 
can quote Scripture for his own purposes. There is no question 
about that. 

Mr. Scott. Are you telling me the churches in Virginia 

Ms. Gallagher. You are stretching my knowledge to go back to 
the churches in Virginia in the ISth and 19th century. But cer- 
tainly having looked at it, it is quite probable that there were 
churches that made that argument. 

Mr. Scott. My time has expired. I just want to remind people 
what Professor Ball pointed out, that failure to recognize other 
States’ unions gets you into all kinds of problems with estate tax, 
real estate and other things that actually make no sense. And I 
thank him for bringing that up. 

I yield back. 

Mr. Franks. Thank you, Mr. Scott. 

I now recognize Mr. Quigley for 5 minutes. 

Mr. Quigley. Thank you, Mr. Chairman. 

Mr. Chairman, you are right, we should treat our witnesses with 
respect. This is a very passionate issue, and sometimes that makes 
it difficult for folks to talk. We talk past each other. The law has 
been talked about a lot here, and it becomes an emotional issue. 

So I haven’t done this yet, but, you know, for me, the issue of 
how this relates to parenthood has been paramount. This Sunday 
my youngest turns 21 , and my kids have been different and dif- 
ferent challenges, as every parent can say. I would like to think I 
have been a good parent. Only time will tell. My parents probably 
felt the same way. So I am no expert on it. 

But wouldn’t you agree it is such a personal issue? It is so close. 
For those who want government to stay out of people’s lives, what 
could be more personal than the decision on who you should love 
or can love and how to express that love in raising children? 

You have seen the commercials about adoption. They say you 
don’t have to be perfect to be a parent. It has nothing to do with 
orientation, but you get the flavor of it. I am not perfect. You talk 
about as it relates to being able to procreate, stability, that you 
need a father as well. You recognize that it is probably the minor- 
ity of straight couples have that kind of situation right now, but 
we don’t tell those folks that they can’t be married, or, if that is 
the end of it, they can’t. 

I will let you go. If it is just a personal thing, and I actually 
think that hinges a lot of public opinion, I am no expert, but I 
think it has more to do with whether or not I was a good parent, 
or you or anybody else here, more to do with being willing to wipe 
noses, deal with skinned knees, teach how to ride a bike, teach how 
to read, be patient, loving, pretend to know something about girls’ 
fashion. You get a sense of that. 

I don’t think in the moments of being a parent that you are 
thinking what your orientation is, and I sure as heck don’t think 
your kids do either. 
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Ms. Gallagher. You know, we would agree on so much if we 
weren’t in a hotly contested political arena where it is not — some- 
how it is not in anyone’s interest to agree. 

Mr. Quigley. I just want this one time we don’t talk past each 
other. 

Ms. Gallagher. I honestly believe 90 percent of what you said. 
I believe there are gay people who are wonderful parents. And it 
is interesting to me that no matter how I try to avoid it, that peo- 
ple interpret what I say as a condemnation of gay people and their 
parenting skills, because that is not my intent. 

What I really do believe, however, is that we have an enormous 
problem in this country. It wasn’t caused by gay people, and it 
can’t be cured by them, but it is entirely about how serious we are, 
not about marriage as an expression of romantic love, which is 
doing fine in Hollywood, right, but whether marriage as a social in- 
stitution is going to fulfill its role of bringing together mothers and 
fathers and keeping them together in the same loving family for 
the sake of the children. 

And I wish I believed, as you do apparently, that same-sex mar- 
riage is just going to be about including a few more people in the 
same institution. What I really do believe is that the founding 
ideas driving the social institution have big consequences, and the 
heart of the gay marriage idea is that if you think it is ideal for 
a child to have a mother and father and that marriage is about 
this, there is something wrong with you, you are being mean to gay 
people. That may not be your view, but it is the dominant idea ex- 
pressed now. 

If you just go out in the public square and you say — this hap- 
pened to me in Maine. I was on a radio show, and I said, well, you 
know, marriage deserves its unique status because children need 
a mother and father. And the host turned to me and said, I cannot 
believe I am hearing such hatred and bigotry. 

You know, I understand that some people hear it that way. It 
saddens me. But it also persuades me that we are in a real funda- 
mental question about what marriage is supposed to mean. 

Mr. Quigley. But if your concern is to defend marriage, don’t 
you see greater threats being infidelity, domestic violence, alco- 
holism, drug use? Those are the things that drive families apart. 

Ms. Gallagher. I spent about 20 years in the family fragmenta- 
tion debate, working on the issues of divorce and unmarried child- 
bearing, and I still actually devote some of my time to that. But 
I do see a need. I wouldn’t say — if I could wave a magic wand and 
eliminate divorce and have gay marriage, I might wave that magic 
wand. But that is not the way it works. 

You know, just as in the 1970’s when I was a child, I was told 
that the no-fault divorce revolution wouldn’t affect marriage be- 
cause it would only affect bad marriages. And I think that turned 
out to be wrong. I think it affected everyone’s marriages by chang- 
ing the sense that marriage is a permanent commitment. And in 
the same way, I think same-sex marriage is going to eventually af- 
fect everyone’s marriage, not mine because I am old, but by chang- 
ing the public understanding of what this institution is and what 
it is for, and by branding people who hold my views of marriage, 
which, again, are very powerfully related to its role in protecting 
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children by regulating family structure — ^by branding people like us 
as motivated by animus and hatred, and it is going to be hard to 
sustain that idea if the law adopts that point of view toward the 
people who hold it. 

Mr. Quigley. Thank you, Mr. Chairman. 

I guess what divides us is that this is a very personal issue. And 
you can have your views, but when you do what you do, you limit 
what others can do to express theirs. 

Ms. Gallagher. This goes to the oddity of having a personal in- 
timate decision to invite the government in to regulate your rela- 
tionship through law. And it is law. 

Mr. Franks. Thank you, Mr. Quigley. 

Ms. Gallagher, I might just say that many of us wish, in your 
response to Mr. Quigley, wish we could articulate our position as 
well as you did. I wish I could say it that well. 

I would like to thank our witnesses today for their testimony, 
each one of them. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for witnesses, 
which we will forward and ask the witnesses to respond to as 
promptly as they can so that their answers may be included in part 
of the record and made part of the record. So, without objection, all 
Members will have 5 legislative days within which to submit any 
additional materials for inclusion in the record. 

With that, again, I sincerely thank the witnesses, and this hear- 
ing is now adjourned. 

[Whereupon, at 11:20 a.m., the Subcommittee was adjourned.] 
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APPENDIX 


Material Submitted for the Hearing Record 

Congressman Mike Quigley 
Judiciary Constitution Subcommittee-DOMA hearing 
April 15, 2011 

Opening Statement 

Mr. (Chairman: 

'i he rights of our citizens arc not granted by any branch of government, they 
are guaranteed by the Constitution. 

X^dien the Legislative or the Executive Branches fail to uphold tliese rights, it 
has historically been the Judicial Branch which returned our nation to the principles of 
the Constitution. 

The Supreme Court struck down school segregation in Brown v. Board of 
Education of Topeka, Kansas after a centun? of inaction by the U.S. Congress. 

In United States v. Virginia, the Supreme Court ended gender discrimination at 
The Virginia Militan? Institute. 

■And in Gill v. OPM, and Massachusetts v. HHS, a federal court ruled that 
Section .3 of D( )iVL\ is unconstitutional. 

Here again, the judicial branch returned our nation to the principles of the 
Constitution. Equal Protection under the law demanded no less. 

In 1 996, Congress got it wrong with the passage of DOMA. But in 201 0, our 
Judiciar)' got it right. 

Judge Tauro reached the decision that Section .3 of DGiVLA could not survive 
constitutional scrutiny, for it violates the equal protection clause of the 5^'’ 

Amendment. 

Section 3 of DOhLA is not about who has the right to marry; the states decide 
that. Section 3 is about how couples who already are married under state latv wiU be 
treated under federal law. 

The Government Accountabihty Office (GAO) has estimated that more than 
one thousand, one-hundred (1,100) federal laws use marital status to determine federal 
responsibilities and rights. 
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Section 3 of DOMA excludes gay and lesbian couples from being considered as 
family under each and cverj^ one of these laws. 

This IS the opposite of equal protection under the law. 

Recently, the Justice Department followed course in concluding tliat section 3 
of DOIvL\ is unconstitutional. By doing so, the Justice Department is not abdicating 
its constitutional responsibilities, it is executing them. 

But let’s be clear: DOM, 3 isn’t just an unconstitutional law, it’s dumb public 

policy. 

Dver)'one of the stated rationales for DOMj'V has been refuted by our better 
judgment or our shared experiences. 

DOMA was said to advance the government’s interest in traditional notions of 
moralit}'. 

But as the Supreme Court made cleat in Homer vs. Uvans, “the fact that the 
governing majont)' in a State has traditionally viewed a particular practice as immoral in 
not a sufficient reason for upholding a law. . .” 

DOIvLA was said to defend and nurture traditional heterosexual marriage. 

But the claim that favoring heterosexual marriage is justified because that 
provides a better environment for children has been rejected by leading medical, 
psychological, and social welfare organizations. 

These organizations agree that gay and lesbian parents are equal to their 
heterosexual counterparts. 

DOMA was said to protect state sovcrcigntj- and democratic sclf-govcrnancc. 

Instead, it does the opposite. Section .3 of DOALA violates the state’s right to 
regulate marriage by inducing the state to violate the equal protection right so its 
citizens. 

The legislative record of DOM.A shows that its true purpose was simply to 
express moral disapproval of gay and lesbian couples and famihes. During floor 
debate, members repeatedly voiced disapproval of homosexuality as “immoral” or 
“depraved.” 
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'i'hat legislative histor}’ represents a stain on this great institution we are all a 
part of today as well as a betrayal of one of American’s most fudamcntal values: that in 
this countrty wc judge cvciyr individual on the content of his character. 

D()AL\ was passed by (iongress in 1996. The fact that it is such recent histoiyi 
makes it more painful. For even then, I believe we knew better. 

But more importantly, as I look around the room today at my esteemed 
colleagues on both sides of the aisle, T know we know better. 

So that truth begs one essential question: 'A'liy are we here today discussing this? 

Senator AIcGovem wrote in 1972, “what is right has always been called radical 
by those with a stake in things that arc wrong.” 

And although there was a time when mantras like this were a rallying cr\' at 
Gl.BT gatherings in support of issues such as same-sex marriage, it need not be 
anymore. 

Because there’s nothing radical about being allorved to many' the person you 
hold closest in your heart. And there’s nothing radical about expecting that union to 
receive the full protection of the law. 

Fqual Justice Under the law. 'i'hese are the words that are emblazoned in stone 
above the entrance to the highest court in the land. 

At times in our historyi we have fallen woefully short of delivering on that 
promise. But through the courage and steadfast determination of a vocal few who 
have insisted on nothing less, we have slowly but surely continued to perfect our 
union. 

Equal Justice under the law. Our Gourts get that. Our Executive Branch gets 
that. It’s time that our Legislative branch does the same. 

'i'hank you; and I yhcld back. 
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United States House of Representatives 
Committee on the Judiciary 
Subcommittee on the Constitution 

Hearing on 
“Defending Marriage” 

Friday, April 15, 201 1 
10:00 am. 

2141 Rayburn House Office Building 

Question for the Record 
From Representative Robert C. “Bobby” Scott 
To Maggie Gallagher 


Ql: If a same sex couple is legally married in Massachusetts, lives in 
Massachusetts, and owns real estate in Virginia, what happens to the real 
estate in Virginia if one spouse dies without a will? Would the result be the 
same if the couple moved to and were living in Virginia when one died? 


Answer: I'm not an attorney versed in estate law. I do not know the answer to your 
question. People who own substantial property ought to consult an attorney and 
leave a will, generally speaking, otherwise problems are pretty sure to arise. 
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United States House of Representatives 
Committee on the Judiciary 
Subcommittee on the Constitution 

Hearing on 
“Defending Marriage” 

Friday, April 15,2011 
10:00 a.m, 

2141 Rayburn House Office Building 

Question for the Record 
From Representative Robert C. “Bobby” Scott 
To Carlos A. Ball 


Ql: If a same sex couple is legally married in Massachusetts, lives in 
Massachusetts, and owns real estate in Virginia, what happens to the real 
estate in Virginia if one spouse dies without a will? Would the result be the 
same if the couple moved to and were living in Virginia when one died? 


Answer: If the married same-sex couple never lived in Virginia, then that state 
does not have a valid interest in refusing to recognize the out-of-state marriage for 
purposes of the application of the intestacy statute. In fact, courts in states that had 
prohibitions on interracial marriages, before they were struck down by the U.S. 
Supreme Court, consistently allowed non-resident surv'ivors of interracial out-of- 
state marriages to inherit property under their intestacy statutes. As a result, the 
surviving spouse in the question’s first scenario should be permitted to inherit the 
decedent’s interest in property that the couple owned as tenants in common. 

If the couple moved to Virginia prior to the death of one of the spouses, then it is 
likely that Virginia courts would rely on the state’s Defense of Marriage Act to 
refuse to allow the surviving spouse to inherit the property interest. It should be 
noted, however, that Section 2 of the federal Defense of Marriage Act would not 
add an)4hing to the legal analysis. That is, the question of whether an out of state 
same-sex marriage, entered into by Virginia residents, should be recognized in 
Virginia is a matter of Virginia law. This illustrates why Section 2 of the Defense 
of Marriage Act is superfluous and unnecessary. 
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United States House of Representatives 
Committee on the Judiciaiy 
Subcommittee on the Constitution 

Hearing on 

“Defending Marriage” 

Friday, April 1 5, 201 1 
10:00 a.m. 

2141 Rayburn House Office Building 

Question for the Record 
From Representative Robert C. “Bobby” Scott 
To Edward Whelan 


Ql: If a same sex couple is legally married in Massachusetts, lives in 
Massachusetts, and owns real estate in Virginia, what happens to the real 
estate in Virginia if one spouse dies without a will? Would the result be the 
same if the couple moved to and were living in Virginia when one died? 


Answer: 1 have not researched the laws governing inheritance in either 
Massachusetts or Virginia, and 1 claim no particular familiarity with them. 1 
therefore think it ill-advised for me to speculate about your questions. 
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1, Steven Lowell Nock, of the City of Charlottesville, in the State of Virginia, in the 
United States of America, make oath and say as follows: 

1 . I have been asked by the Attorney General of Canada to apply my 
expertise in research methodology and evaluate the scientific literature concerning the 
effect of legal recognition of the marriages of gay and lesbian couples on their children, 
cited in the affidavit of Professor Jerry Bigner, sworn November 11, 2000, and filed on 
behalf of the Applicants in this case. The articles upon which Professor Bigner’ s opinion 
rests are contained in his Exhibit “B” and were previously relied on in the Brief to the 
court in Vermont, in the case of Baker v. Vermont. I have read and evaluated each of 
those articles. 

2. My affidavit is divided into two main segments. In the first, I explain the 
principles of sound social science research methodology. I describe the characteristics of 
good research design and highlight the pitfalls that result from the failure to apply proper 
design techniques. Clearly, where the design of research is substandard, it is dangerous 
to rely on the conclusions reached if they are intended as truths. 

3. In the second segment of this affidavit I analyze the studies presented by 
Professor Bigner for their value and reliability in supporting the assertions that Professor 
Bigner says they support. I do this analysis with reference to the accepted 
methodological techniques and terms described in the first segment of this affidavit. 
Through this analysis I draw my conclusions that 1) all of the articles I reviewed 
contained at least one fatal flaw of design or execution; and 2) not a single one of those 
studies was conducted according to general accepted standards of scientific research. 

4. The task 1 undertook was to evaluate the relevant studies simply from the 
standpoint of whether or not they provide reliable answers to the questions or hypotheses 
their authors intended to address. As a result, my analysis is made solely from the 
perspective of a research methodologist. I do not make any claim regarding the inherent 
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truth or falsity of any of the hypotheses proposed to be tested in the studies, or of any 
converse hypotheses. It is the policy maker who depends on the truth value alleged in the 
results and conclusions reached through social science. With this in mind, only objective 
and sound methodological analysis can fulfill the need. 


I. Qualifications 

5. I am currently a Professor of Sociology at the University of Virginia 
where I have taught since 1978. I teach both undergraduate and graduate courses. At the 
undergraduate level, I teach Research Methods, The Family, and Family Policy. At the 
graduate level, I teach Research Design, Intermediate Graduate Statistics, and Family 
Research. 

6. I am CO- founder of the Center for Children, Families, and the Law at the 
University of Virginia, a multi-disciplinary center to foster collaborative research and 
teaching on issues involving children and families. 

7. My research focuses primarily on households and families. I am 
concerned with the causes and consequences of changes in family organization and 
structure. Thus, I have investigated marriage, divorce, and cohabitation by focusing on 
the factors that lead individuals into these statuses and the consequences of entering 
them. I am the author of six books and over 50 articles and chapters that are detailed in 
my curricidum vitae, attached as Exhibit ”1 " to this affidavit. Almost everything 1 have 
published relies on quantitative analysis of large, nationally representative samples of 
adults. My most recent book {Marriage in Men 's Lives) was based on a statistical 
analysis of 6,000 men interviewed annually from 1979 through 1993. The book was the 
recipient of the 1999 American Sociological Association William J. Goode Book Award 
for the most outstanding contribution to family scholarship. 
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8. I am also Director of the Marriage Matters Project which is a five-year 
research effort supported by the National Science Foundation and the Smith Richardson 
Foundation. This research investigates the legal innovation known as Covenant Marriage 
in Louisiana. It is a quantitative effort involving approximately 1 ,200 individuals 
interviewed repeatedly over the course of five years. 

9. I currently serve as Associate Editor iox Journal of Marriage and the 
Family and Social Science Research. 


11. Relevant Issues Of Research Design 
a. Introduction 

10. Before evaluating the specific claims made by Professor Bigner in his 
affidavit, I first want to outline the strategies that would produce scientifically acceptable 
research results concerning the effect of legal recognition of the marriages of gay and 
lesbian couples for the children in such unions. These strategies are the basis of my 
evaluation of the articles contained in Professor Bigner’ s brief as they conform to 
accepted standards for scientific research. 

11. Let me begin by noting that the central question, that is, what effect does 
gay and lesbian marriage have on children in such unions, cannot be answered at the 
moment. With the exception of the extremely recent change in the Netherlands, no 
jurisdiction has yet to recognize the unions of gays and lesbians as marriages. As a result, 
it is clearly impossible to evaluate how such a change has affected the children involved. 

12. Since it is not possible to consider this research question (i.e., would the 
legal recognition of the marriages of gay and lesbian couples affect the children in such 
unions), we are left to consider a related question. As I see the issue, there are actually 
two such questions, only one of which can be answered. First, and most importantly, 
does a homosexual union of adults cause the children to develop differently than they 
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would have if they had heterosexual parents (or some other arrangement)? This is a 
researchable question that can, in principle, be answered. However, the simple fact is, to 
date, this question has not been answered. Second, does marriage change the behavior of 
gay or lesbian parents toward their children or toward each other (i.e., does marriage 
cause relationships to be more stable, cause parents to treat children differently etc.)? 
While this second question has been addressed with respect to heterosexuals, it cannot be 
answered with respect to homosexual parents because there has never been a legal 
marriage of homosexuals. Any answer to this question in regard to homosexual marriage 
is purely hypothetical. 

13. In the comments that follow, I have assumed that the following statement, 
found in the affidavit of Dr. Jerry Bigner, guides the research: Is it true that “The 
children of gay and lesbian parents are as healthy and well adjusted as those of their 
heterosexual counterparts?” (Bigner affidavit, page 6) 

b. Correlation and Causation 

14. Before discussing how we might address such a question, I want to 
distinguish between "correlation" and "causation." When two things are correlated, we 
can show that they tend to vary together. That is, different levels of one tend to be 
associated with different levels of the other. A well-known example of correlation is the 
relationship between educational attainment and income. Those with higher levels of 
educational attainment have higher average incomes. Another well-known example of a 
correlation is the relationship between divorce and children’s educational attainment. 
Children who experience their parent’s divorce before age 16 complete fewer years of 
schooling, on average. Both of these correlations are well Imown, and have been 
replicated enough times to confirm their existence. 

15. Correlation, of course, does not necessarily imply causation. That is, in 
trying to understand what relationship one factor has to the other, it is very unsound to 
assert that the correlation between educational attainment and income reflects a causal 
path between the first and the second. Nor is it sound to assert that the correlation 


5 



90 


between divorce and educational attainment means that divorce is the cause of children 
completing fewer years of schooling. From the perspective of a research methodologist, 
it would be foolish - and, indeed, unsound - to make such causal assertions without more 
evidence than a simple correlation. 

16. To determine that a causal connection exists between any two factors X 
and Y requires three things: 

• X and Y must be correlated; 

• X must precede Y temporally; and 

• No third factor Z can explain the relationship between X and Y. 

17. In the case of educational attainment and income, for example, there is no 
question that the two are correlated. Nor is there much question that educational 
attainment typically precedes the earning of income. But what about the existence of a 
possible third factor? What if high intelligence is the true cause of both higher 
educational attainment and higher income? If so, then the correlation between education 
and income is spurious. It exists only because the two items share a common cause. We 
can apply the same logic to the divorce-education example. If poverty is a primary cause 
of divorce and of poor educational attainment, the correlation between divorce and 
education is spurious. 

18. The primary question that has been asked in the research referred to in the 
case at hand is, in my opinion, causal in nature. “Does having gay or lesbian parents 
cause children to differ (from others) in consistent ways. I address how we might answer 
this and related questions in a way that produces reliable results from the perspective of 
sound research methodology. 

19. To show that having gay /lesbian parents causes children to differ, we 
would need to do three things. First, we would need to show that there is a correlation 
between living with gay/lesbian parents and some outcome in the lives of children. 
Second, we would need to show that exposure to gay/lesbian parents happened before the 
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outcome did. And finally, we would need to show that there is no other factor that is a 
common cause of both. 

20. In a related way, how would we show that there is no causal relationship 

between gay /lesbian parents and children’s well being? This requires somewhat less 
evidence. To establish the validity of such a claim would require only that no correlation 
be found between the sexual orientation of parents and the child’s well being once all 
other factors have been controlled. If a valid and scientifically adequate study were to 
show that there is no correlation between having gay or lesbian parents and a child’s well 
being, based on a comparison of representative groups of each type of parent, and 
differing only on sexual orientation, then most scientists would accept that there is no 
causal link between the two. 


III. The Design Of The Study 
a. Introduction 

21 . In the following section, 1 discuss the relevant issues required to conduct a 

study to answer the question being asked in this case. Several methodological issues 
must be satisfied before one may attempt to investigate the relationship being discussed. 
In the following sections, I summarize and explain these issues as they pertain to the case 
at hand. Once I have done that, I turn to the evidence included in Professor Signer’s 
affidavit. I evaluate that evidence on the various design and sampling criteria I discuss 
below. 


b. Sampling. 

22. First and foremost, the ability of any social- science evidence to apply to a 

larger group depends on the way the sample of cases was obtained. A “probability 
sample” is one in which every member of a defltiable population has a known probability 
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of being included in the study. A probability sample is always necessary in order to 
generalize one’s results. The simplest form of probability sampling is known as “simple 
random sampling” (SRS). In SRS, a researcher first defines some population to which 
she or he wishes to generalize the results of the study. This may be a population as large 
as all voting adults in Canada, all adults in Canada, all children in primary grades, or as 
small as all patients with newly diagnosed breast cancer. Regardless of the population of 
interest, the researcher must be able to define it. Once defined, every member of the 
population must have an equal chance of being selected for participation in the study. If, 
for example, the population was defined as the 480,000 (1996) residents age 25 and older 
in the geographic limits of the city of Toronto (at that time), then every single one of 
these 480,000 residents must have the same chance of being selected into the sample. 
Simple random sampling guarantees that the chances of selection (from the defined 
population) are equal for all cases. A detailed explanation of how simple random 
sampling is achieved is contained in the paragraphs I have written in Appendix I to this 
affidavit, 

23. As indicated, a probability sample is required whenever a researcher 
wishes to make claims about the larger population from which the sample was drawn. If 
the goal is to make general claims about same-sex parental relationships and the children 
who might be affected by them, then we must have a probability sample drawn from the 
larger population of homosexual parents and children, 

24. A probability sample does not guarantee that the results will fairly and 
accurately describe the larger population. Indeed, it is possible for such a sample to err in 
large and important ways. For example, imagine drawing a simple random sample of 
1,000 from all employed persons aged 15 and older with reported incomes in the Toronto 
metropolitan area. We know that the average (annual, 1995) income reported by Statistics 
Canada for this group of Toronto residents is $28,980 *. But is it possible that our 


littp://CEPS.statcan.ca/cnglish/profil/Dctails/dctailslinc.cfm?PSGC=35&SGC=53300&A=&LANG=E&Pr 

ovince=All&PlaceName=toronto&CSDNAME=Toronto&CMA=535&DataType=l&'i'ypeNameE=Censiis 

%20Meti-opolitan%20Ai-ea&lD=605 
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random sample could produce an average of $38,980, an average that is $10,000 higher 
than the actual value at that time? It is quite possible. Since the sample was drawn 
randomly, it is possible that an unrepresentative group of 1,000 people was selected. But 
it is not probable. In fact, such a result would be extraordinarily unlikely. And that is the 
important point about probability samples; we are able to calculate how unlikely such a 
result would be. 

c. Probability Theory 

25. In practice, we cannot know if our particular probability sample is a fair 
and representative reflection of the population from which it was drawn. As a 
consequence, we apply probability theory to the results obtained from such samples. 
Rather than claim that our results do, in fact, reflect the true situation in the population, 
we attach a probability of error to any such claims. This is what is meant by “statistical 
significance.” The statistical significance of any sample result refers to the probability 
that the true (but unknown) value in the population differs from that result. 

26. There is no alternative to the use of probability theory when the goal is to 
generalize from a sample to a larger population. And there is no alternative to a 
probability sample when one applies probability theory. Without a probability sample, a 
researcher cannot use statistics that are designed to generalize from samples to 
populations (i.e., inferential statistics). Though this is sometimes done, the researcher 
who does so has violated the most basic premise of inferential statistics. 


d. Variations in Sample Quality 

27. The quality of samples varies enormously in social science research. 

Deviations from pure random sampling are not uncommon. But the quality of the sample 
is directly related to the intended use of the information obtained from it. At one extreme 
there is exploratory data gathering that is merely intended to generate ideas and 
hypotheses for more systematic analysis at a later stage. Examples of such samples 
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include undergraduate students taking a course from a professor, or “mall- intercept’ 
interviews (where a researcher recruits people as they walk by in a shopping mall). At 
the other extreme are large-scale continuing studies that are used to supply information 
for policy decisions of the federal government. A good example is the Current 
Population Survey (CPS) conducted by the U.S. Bureau of the Census for the Bureau of 
Labor Statistics every month. The CPS has been conducted for 50 years, and provides 
information about consumer behavior, income trends, and related economic indicators. 

28. Particularly relevant to the current issue are instances where a population 

is difficult to define or identify. Such rare populations present problems since no lists are 
available to identify them. Locating these populations then requires a search for a 
probability sample of the general population (i .e., a screening of the general population to 
identify the members of the rare population). Appropriate techniques exist for such 
problematic cases, and typically require screening. For example, if a researcher is 
interested in obtaining a sample of individuals who smoke pipes, a large general 
population sample would be contacted, and each respondent asked whether he or she 
smokes a pipe. Sometimes, such screening is made more efficient when the researcher is 
able to identify geographic clusters (regions) that have higher rates of the rare cases. It is 
also more efficient if the researcher is able to identify those clusters with no rare cases. 


e. Sampling Tssues for Research in this Case 

29. We do not have a precise estimate of the prevalence of homosexuality in 

the general population. And sampling is complicated by the stigma associated with the 
issue. Still, no published estimate that I know of has placed the prevalence above 10%. 
The most-cited source for the 10% estimate of “more or less exclusively homosexual 
males” is the work of Kinsey and associates from the late 1940s. ^ Unfortunately, 
Kinsey’s research did not use a probability sample. Moreover, we do not have an agreed- 
upon definition of homosexuality. Is a homosexual a person whose erotic interests are 
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focused on those of the same sex? Is a homosexual a person who sometimes engages in 
sexual acts with a member of the same sex? Is a homosexual a person who thinks of 
himself or herself as a homosexual? Does a single sexual act with a person of the same 
sex define a person as a homosexual? Also important in the case is how to define 
“bisexual?” Are bisexuals to be treated as homosexuals, heterosexuals, or both? And 
how does one decide? Is homosexuality “learned” (i.e., socially constructed), or is it 
transmitted genetically? Finally, is male homosexuality the same phenomenon as female 
homosexuality? Answers to such questions have direct and important consequences for 
how one investigates the topics in this case. 

30. Unless the researcher is able clearly to define what “homosexual” means, 
he or she is forced to let subjects define the terms as they wish. In the research relied on 
by Professor 7Bigner, which 1 reviewed for my opinion on its validity and reliability, this 
is what was done. Researchers allowed subjects to define themselves as homosexual or 
heterosexual without further specifications. Quite simply, by relying on volunteers 
(rather than a sample defined by some specific definition), the researchers cannot know 
what is being studied. More critically, the use of volunteers means that it will never be 
possible to replicate the findings of the research. Should another researcher conduct a 
similar study but find different results, it will be impossible to know why. 

31. Depending on how one defines the term homosexual (or gay, or lesbian), 
different estimates of the prevalence are obtained. The work of Laumann, Gagnon, 
Michael, and Michaels (1994)^ was based on personal (face-to-face) interviews with a 
probability sample of 3,432 adults and is probably the best source of information 
currently available on the prevalence of homosexuality in the United States. The 
population to which this sample may be generalized includes all English-speaking adults 
between the ages of 18 and 59 who resided in households (i.e., not institutions) at the 
time of the study. Using various definitions of homosexuality, these researchers found 

^ Sexual behavior in the human male by Alfred C. Kinsey, Wardell B. I’omeroy and Clyde E. Martin. 
(1948); Sexual behavior in the human female, by the stttff of the Institute for Sex Research, Indiana 
University: Alfred C. Kinsey and others (1953). 
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that rates varied somewhat by sex when the question pertained to sexual behavior with a 
person of the same sex, as seen below: 

1. Any same sex partners in the past 12 months? 1.3% women, 2.7% men 

2. Any same sex partner since puberty? 3.8% women, 7.1% men 

32. When the researchers asked about attraction to members of the same sex, 
or sexual desire for members of the same sex (alternative definitions of homosexuality), 
somewhat different values were obtained, with higher rates of “desire” and “attraction” 
than observed for behavior. And when asked about sexual identity (how one thinks of 
oneself), rates were different yet, with 1.4% of women, and 2.8% of men identifying with 
a label denoting same-sex sexuality. 

33. Recently published research based on several large, nationally 
representative probability samples of all Englisit-Speaking non- institutionalized adults 
age 18 and over"* produced comparable rates of prevalence. Most of the data in this study 
were obtained with anonymous, self-administered questionnaires rather than face-to-face 
interviews. By combining years of the General Social Survey from 1988-1991, 1993, 
1994, and 1996, as well as evidence from the Laumann, et. al. study just described, these 
authors report that 3.6% of women, and 4.7% of men have had at least one same-sex 
partner since age 18. Only 1.5% of women and 2.6% of men had exclusively same-sex 
partners in the last 5 years. 

34. I was unable to locate any probability samples of Canadian homosexuals 
and will, therefore, use U.S. estimates in this section.^ How rare is the homosexual 
population in the United States? If we take the studies just mentioned as the best 
evidence, we would conclude that somewhere between 1% and 4% percent of adult 

■ H.O. LaninaiiiL J.ll. Gagnon, R.T. Michael, and S. Michaels. 'I'he Social Organization of Sexuality: 

Sexual Practices in the United States. 1994. Chicago: University of Chicago Press. Chapter 8. 

D. Black, 0. Gales, S. Sanders, and T.. Taylor. "'Demographics of the Gay and Lesbian Population in the 
Uniled Slates: Evidence from Available Syslemalic Dala Sources.” Demography, 37 (No. 2) 2000: ppl39- 
154 . 

' However, based on my understanding that, to a large degree, the populations of the United States and 
Canada share common roots and cultural, at present 1 have no reason to believe that the results would be 
radically different. 
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American women, and between 3% and 7% of adult American men are homosexual by at 
least one definition of that term. Surely this is a relatively rare population, yet one 
sufficiently large to allow researchers to rely on probability samples for analysis. Still, 
even when large, nationally representative samples are used, the proportion of 
homosexuals who might be parents will be smaller, clearly, than these low figures. In 
sum, the population of homosexual adults is small. An adequate probability sample of 
such a population, would requires a large amount of screening to produce as many as 500 
homosexual parents. 

35. If we take a midpoint estimate as the best guess of prevalence, then we 

would expect approximately 2.5% (halfway between 1% and 4%) of female and 5% of 
male (halfway between 3% and 7%) subjects to be identified as homosexuals by at least 
one definition of the tenn. If a researcher screened 20,000 individuals for study, hoping 
to generate a probability sample of homosexuals, we would expect to obtain 
approximately 500 female and 1,000 male subjects for analysis. Of these, only a fraction 
would be parents. As a very crude estimate of that fraction, we might consider the 
fraction of couples living in common-law relationships in Canada who live with children, 
or the fraction of married couples in Canada that live with children. (I use these two 
groups on the assumption that, at this point in time, the vast majority of homosexual 
parents bore their children in marriages or common-law heterosexual unions.) The 1996 
Canadian Census found that 47% of Common-law Couples, and 61% of Married Couples 
have children at home. Therefore, I would expect that homosexual adults would fall 
midway between these two values. Assuming that 54% of homosexuals are, at present, 
parents, this means that about half of any sample of homosexuals would initially qualify 
for our study. Of the 1,500 homosexuals identified by our screening methods, we would 
expect 810 currently to be parents. Further qualifications would likely reduce this 
number further, because not all of these homosexual parents would be living, or have 
lived, with their children. I have no evidence that would allow me to estimate that 
fraction. For the sake of illustration, however, let us assume that the fraction of 
homosexual adults who currently live with their children is 50%. Now our sample has 
been cut to only 405. 
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36. With current statistical methods, such samples would be adequate for 
preliminary research. Samples of twice this size would be adequate for almost any 
statistical purposes. If our goal is to produce a nationally representative sample of 
homosexuals sufficient to support most multivariate statistical techniques of the type 
needed to answer the questions at hand, we would probably need to screen about 40,000 
individuals. This is not a particularly large screening task, however. For example, the 
Current Population Survey (U.S. Bureau of the Census) interviews (not simply screens) 
approximately 50,000 individuals every month. Still, the sampling task is challenging, 
and very expensive. But most importantly, in relation to the issues at hand, no one has 
done this to date. 

37. To put the sampling problem in perspective, 2.8% of Canadians are 
members of an Aboriginal group, 2.5% of Canadians are Baptists, and 5.6% of Canadians 
are at least 75 years old'’ The sampling task that would be involved in a study of gay and 
lesbian adults (of which some fraction would be parents) is comparable to the challenge 
faced by any researcher hoping to study one of these populations in Canada and obtain 
conclusive results that may be relied on to make very important, or potentially 
irreversible, policy decisions. 

38. Sampling rare populations is a challenge that researchers face all the time.^ 
Homosexuals are probably no more difficult to locate and interview than homeless 
individuals, those who have been the victim of crimes in the past year (without reporting 
the incident to the police), or those who have had abortions. All have been the subject of 
scientific investigation. The crucial point is, however, that without a sample of the type 
just described, it is impossible to make scientifically valid claims about the population of 
homosexuals and their children. 


^ http://wmv,statcan.ca/englisli/Pgdb/reople/popula.htm#oth 

^ Mv ongoing research ahouL the legal innovalion known as "'covenanl marriage” in T.ouisiana, focuses on a 
very rare population. Fewer than 5% of all new marriages in the slate are celebrated as covenant marriages. 
Newly married people, moreover, are a small fraction of all people in the state. Still, T have been able to 
assemble a probability sample of approximately 600 individuals who have entered covenant marriages 
within the past 12 months with response rates ranging from 65% to 75% (depending on the month). It is. 
indeed, difficult to locate and interview people who ture in rare populations. 
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f. ‘Convenience’ Methods of Sampling 

39. Before concluding, a brief note should be added about obtaining samples 
when probability methods are not used. All such strategies depend on various types of 
‘convenience’ methods. Sometimes researchers will recruit subjects into a study by 
placing advertisements in various outlets. Sometimes researchers will resort to 
“snowball” sampling, where a subject mentions another, who mentions another and so 
on. And, sometimes researchers will use an existing group (e.g., students in a class, 
members of an organization). No such method is permitted by sound scientific 
methodology when the goal is to generalize to a population, because all such samples are 
biased in unknown ways. Particularly problematic with rare samples is the snowball 
strategy. The reason this strategy is so bad is because individuals who are well-known 
are more likely to be mentioned than those who are not well-lcnown. And well-known 
individuals in rare populations often differ in important ways from those who are less 
well known. A well-known lesbian (if the individual’s decision to be known as lesbian is 
a well-considered decision) is likely to be a different type of lesbian than is her less well- 
known counterpart, 

40. The simplest way to understand why a sample might be biased is to 
consider a convenience sample recruited from an organization devoted to seeking equal 
rights for gays and lesbians. Suppose that the homosexual participants in this group have 
higher levels of education than comparable homosexuals who are not members of this 
group. If this group were used for research purposes, then anything that is correlated 
with educational attainment would be biased. For example, we know that higher 
education is associated with better health. If we extrapolated (generalized) about the 
health of homosexuals from this sample, we would be making claims about a population 
based on a group that does not represent it. The reported health of this particular group 
would probably be better than would a representative sample. 
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g. Cross-sectional vs. Longitudinal Studies 

41 . The conclusion must be that a scientific study of how parents’ 
homosexuality affects children must begin with a probability sample of a well-defined 
population. However, once the population has been defined, and before the execution of 
the actual sampling, one additional issue must be resolved. 

42. Depending on the topic being studied, the researcher must decide whether 
to conduct the study only once, or conduct it repeatedly over time. The former is 
typically known as a cross-sectional study and the latter as a longitudinal study. When 
the only goal is to estimate percentages, rates, and such descriptive infonnation about a 
population, then a cross-sectional study is often adequate. However, when the goal is to 
produce evidence about cause, as in the present case, cross-sectional studies are 
considered especially weak. Longitudinal studies are always preferred when the issue is 
one of cause-effect. 

43. In a cross-sectional study, a group of individuals is contacted once (or 
several times in quick succession — for example, several interviews in the course of a 
day). Information obtained in this way is limited in its ability to produce evidence of 
change. Without evidence of change, there is very little one can say about cause. 

44. The problems of cross-sectional studies are particularly severe when the 
temporal ordering of the phenomena in question is unclear, that is, where the cause and 
effect of the two correlated factors may go either way. For example, repeated studies 
have found that politically conservative individuals have higher incomes. If one were 
attempfng to draw causal conclusions about this correlation, it would be impossible to 
conclude that higher incomes cause people to become more conservative, because, just as 
likely, is that holding conservative political positions causes people (for whatever reason) 
to earn more money. And, of course, as discussed at the outset, there may be absolutely 
no causal connection between political conservatism and income simply because the two 
factors are correlated. 
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45. The second requirement for establishing causation (noted above) is that 
the cause must precede the effect in time. While this is often impossible to determine 
with absolute certainty, the scientific plausibility of this claim is enhanced significantly 
when the researcher is able to observe the same individuals repeatedly, over time. 

46. Longitudinal studies of the same individuals are Icnown as panel studies. 

A panel is a group of individuals who are observed, or who answer questions repeatedly 
over a specified period of time. Well-known examples of large panel studies include the 
Panel Study of Income Dynamics (PSID), the National Survey of Families and 
Households (NSFH), the U.S. Census Bureau’s Survey of Income and Program 
Participation (SIPP), and the National Longitudinal Survey of Youth (NLSY). Each of 
these panel studies includes at least 5,000 individuals who were studied at least twice. 

47. When interest focuses on developmental issues (phenomena that emerge 
over time) a panel study is particularly important. Some processes may require years to 
become obvious, while others may become immediately apparent. To the extent that the 
process being investigated develops slowly over the course of several years, then a panel 
study of long duration is needed to capture this event. If, for example, a researcher 
studied the transmission of homosexuality from parent to child, what could be learned by 
a study of 8-year old children? Perhaps a great deal. But more likely, such a study would 
need to follow these children for several years to investigate the possibility of change 
over time. A longitudinal study would need to be started when children are young 
(perhaps 2 or 3), and would need to follow children throughout a significant period of 
their lives to measure any possible changes. 

48. If a researcher is able to show that whenever an individual changes (over 
time) on one dimension, he or she also changes in predictable ways on another 
dimension, this is strong (though not incontrovertible) evidence of a causal connection. 
Thus for example, in my research on marriage in which I relied on a panel study of 6,000 
men interviewed annually for 13 years, I was able to show that when men got married 
(i.e., changed &om being single to being married), their incomes also changed by a 
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predictable amount and direction. I also found that a change in marital status was 
accompanied by a change in men’s propensity to give help to others. These and similar 
patterns led me to suggest that the relationship was causal. Simply put, I argued that 
marriage causes men to change in the ways I observed. The reason I made such 
assertions, it is important to note, is because I had clearly satisfied two of the three logical 
requirements for establishing a causal connection. I had clearly established a correlation 
between marriage and several other phenomena. And I had clearly established a temporal 
order in which the change in marriage routinely came before the change in the other 
phenomena. The third requirement for establishing cause (no other factor responsible for 
the presumed cause and the presumed effect) was handled with multivariate statistical 
techniques. These are an approximation of an experiment*, and cannot completely 
eliminate the problem. As a result, the evidence I presented m Marriage in Men 's Lives 
can never be asserted to be proof of causation. It is, however, as close as we can get 
without conducting an experiment. 


IV. Translating Concepts Into Measures 
a. Introduction 

49. Before gathering a single datum from a sample, one must first translate the 

concepts of interest into indicators that can be measured. This is a central part of the 
entire process of designing the data- gathering procedure. Sometimes, the project calls for 
a questionnaire survey. Typically, in such cases, the concepts to be investigated are 
translated into specific questions on a questionnaire. In other cases, the research project 
calls for direct observations of individuals. When this is the method to be used, concepts 
are typically translated into observable behaviors that can be counted, coded, or otherwise 
recorded. 


^ An experiment is the intentional manipulation of a group of subjects. No naturally occuiTiiig phenomenon 
can be considered to be an experiment. (See Appendix 11 for furtlier explanation. ) 
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50. For example, suppose a researcher is interested in the concept of 
generosity. Before it will be possible to investigate this concept, the researcher must 
arrive at some way to measure generosity that, in fact, can be measured. Strictly 
speaking, the concepts that are most often studied by social and behavioral scientists are 
not immediately apprehended. That is, there is no way to apply the five empirical senses 
(hear see, touch, taste, or feel) to determine their existence. One cannot see, touch, taste, 
hear, or feel generosity. Rather, generosity is an abstract concept that must be translated 
into indicators that may be discerned empirically. For example, the researcher might 
decide that any gift of money without direct compensation is an act of generosity. Now it 
becomes possible to empirically measure generosity. The researcher might ask 
individuals about their gifts of money in the past month, and whether there was any direct 
compensation. If the researcher is willing to believe the answers given to such questions, 
then he or she is able to measure such things as how many times an individual gave 
money, and how much money he/she gave. In this fashion, the researcher might make 
claims about the measured generosity of individuals, noting clearly how that term was 
defined. Regardless of whether others accept this definition of generosity as valid, the 
researcher has conformed to accepted scientific practice by clearly and specifically 
defining his concept. The simplest way to determine whether a concept has been defined 
is to ask if another researcher could replicate the study using the same empirical 
measures. 

51. Scientific evidence accumulates and gains credibility only through 
replication. The precise definition of all concepts to be used is crucial to the capability 
to replicate studies. 

b. Operational Definitions 

52. In social science literatire, the process of translating a concept into one or 
more empirical indicators is known as developing an operational definition of a concept. 
An operational definition of a concept is comparable to a recipe for a favorite dish. If one 
follows the recipe exactly without deviating from it, one will reproduce the desired 
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outcome. The dish can be replicated because there is a recipe for it. In social science 
research, the concepts used frequently come to have conventional operational definitions. 
Researchers using accepted operational definitions are able to replicate others’ research, 
and build upon it. In this fashion, social science advances, as any science might. 

53. A good example is the (seemingly) simple concept of education. By 
convention, most social scientists accept “years of schooling completed” (or the highest 
degree earned) as an operational definition of education. Two people who differ in the 
number of years of completed schooling do not necessarily have different amounts of 
education in a more fundamental sense (there are, that is, obvious exceptions to the 
relationship). But the two people are considered to have completed differing amounts of 
schooling. The presumed relationship between the concept (education) and the indicator 
of it (years of schooling) is referred to as the validity of a measure. A valid measure is 
one that clearly measures the concept of interest. Most social scientists are willing to 
accept “years of completed schooling” as a valid indicator of the concept “education.” 

c. Valid Indicators 

54. The first requirement for a valid indicator is an operational definition. 
Technically, it is never possible to prove that an indicator is valid because no abstract 
concept can ever be measured. However, with repeated usage, and with repeated 
critiques of empirical indicators, social scientists have agreed on several strategies to 
gauge the presumptive validity of an indicator. For example, does one’s measure of the 
concept correlate with the factors one would expect it to ('predictive validity’)? In the 
case of education, we would presume that any valid measure of it would correlate with 
the prestige of one’s occupation (i.e., we presume that people with more prestigious 
occupations also have more education). So the researcher would determine whether 
“years of completed schooling” correlates with established measures of occupational 
prestige. In fact, these two factors correlate positively, providing minimal assurance that 
the operational definition is valid. Researchers typically ask experts in their field to 
review their measures to check the presumptive validity (‘face validity’). 
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55. With regard to the question at hand, we would need operational definitions 
of “gay”, “lesbian”, “bisexual, “parent”, “child”, “child’s health”, and “child’s well 
being.” Some of these present little problem (e.g.. Statistics Canada has definitions of 
“parenf’ and “child”, while psychologists have developed several measures of emotional 
and psychological health.) The operational definitions of “gay,” “bisexual,” and 
“lesbian” would be the most challenging concepts to measure, although several strategies 
have already been noted. 

d. Reliability 

56. Once an operational definition exists, a researcher is able to establish the 
degree to which the measure has another desirable property, that of reliability. A reliable 
measure is one that consistently reports the same value for the same magnitude of some 
phenomenon. An unreliable measure is one that fluctuates unpredictably in the values it 
produces. For example, we might ask if a particular IQ test is a reliable indicator of 
mental ability. To answer that question, we would need to Icnow whether the same test, 
applied repeatedly to the same individual, would yield the same IQ score. If it did, then 
the test is reliable. 

57. A common threat to the reliability of any measurement is the use of a 
single observer to record the measurement. For instance, if a single researcher conducts 
repeated interviews, recording the warmth of parent-child relationships, for example, 
there is no way to estimate the observer’s subjectivity. If several observers conduct the 
same types of interviews, however, it should be possible to make some estimates of this 
possibility (i.e., inter-rater reliability). 

58. Reliability is assessed in several ways. Sometimes a researcher will ask 
the same question, or use the same measurement strategy more than once (in surveys and 
various tests, slightly different wordings of the same question are typically included to 
tap this type of reliability). A similar strategy relies on the use of multiple measures of 
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the same concept. If a researcher is attempting to measure a subtle concept such as 
generosity, she might include 10 measures of it on a questionnaire. Any five such 
measures should classify a respondent the same way (i.e., as generous or not) as any other 
grouping of five measures. But the best and simplest strategy is to rely on established 
measures. To the extent possible, researchers rely on measures that have been used 
before, and for which there is general consensus among social scientists about reliability. 

59. A good indicator is one that is both valid and reliable. Unfortunately, 
reliability is not necessarily a guarantee of validity. My bathroom scales are very 
reliable. Every morning last week they weighed me at 76.8 kg. But when I went to my 
physician yesterday for a routine check-up, her more accurate scales weighed me at 78.2 
kg. in exactly the same clothing. Clearly, while reliable, my bathroom scales are 
probably not valid (assuming that my physician’s scales are). Rather, my bathroom 
scales are biased. 

e. Bias 

60. Bias is a consistent error of measurement. A biased measure will 
consistently err in exaggerating or minimizing the magnitude of the issue being 
considered. Bias is introduced into a study in many ways. Sometimes the question asked 
is the problem. For example, if we simply ask people to report their age, we often find 
(in large surveys) that there are disproportionately large numbers of people who report 
being 20, 30, 40, 50, etc. years old, suggesting that people round their reports of their age 
to the nearest decade in many cases. The question in this case introduces a bias toward 
decades of age. It is for this reason that most survey researchers ask people to report their 
date of birth rather than their age. There does not appear to be bias in the former. 

61. Sometimes bias or unreliability is a result of the method used to obtain 
infonnation. Many people are reluctant to divulge sensitive information. If we ask 
questions about topics such as masturbation, cheating, adultery, or lying, we know that 
many people will “under-report” the true incidence. It is for this reason that researchers 
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invest great effort to design their questions and methods to minimize such biasing 
tendencies. 

62. In questions about sexual behavior, or other very personally sensitive 
topics, researchers have found that telephone interviewing (where there is no face-to-face 
contact), the use of selt-administered anonymous questionnaires, the use of computer- 
assisted-personal-interviewing (CAPI)(where the subject completes a series of questions 
on a lap-top computer with headphones) or very direct and blunt questions work best. 
Clearly, we should anticipate some problems with any question about a person’s sexual 
orientation. Such questions, used either in screening, or in the actual study, would need 
to be carefully designed and tested. Studies do exist, that have investigated sexual 
orientation, while overcoming such problems for both adults and children (e.g., Laumann, 
et. al., and the Adolescent Health Panel Study). 

63. How do researchers know if their methods or questions are likely to be a 
source of bias? They pre-test questions and methods. Before conducting the actual 
project, a sound researcher conducts a small test of the procedures. The purpose of this 
pre-test is to ascertain whether the questions to be asked, or the methods to be used work 
as the researcher intends. A small (typically 5 to 1 5) group of individuals drawn from the 
population of interest is asked to complete the study. The researcher then interviews the 
participants (individually, or in a group) about the procedures used, and the methods for 
gathering information. He or she will ask about each question on a questionnaire. Did 
this question make sense? What did it mean to you? How did you understand the intent 
of this question? Did you know how to answer this question? What about the length of 
the task? Did it take too long? Were you tired or bored? Do you have any concerns 
about this study? Do you understand the purpose of it? 

64. Typically, the result of a pre-test is a minor revision of the data-gathering 
strategy. Some words are found to be confusing. Some questions are found to be 
threatening. Some projects are found to be too long, or too demanding. The researcher 
attempts to correct such problems before launching the full project. A pre-test is no 
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guarantee that the researcher has solved all the problems of potential bias associated with 
the instrumentation. But generally, it is regarded as necessary. 

f. Assembling The Appropriate Comparison Group. 

65. There is still one critical design issue to be answered before gathering the 
data for a project. Recall that if we are attempting to answer the question “Are the 
children of gay and lesbian parents as healthy and well adjusted as those of their 
heterosexual counterparts?” we must be able to rule out any third factors that could 
conceivably mask or cloud the issue. How might this be done? 

66. What researchers have tried to do, in the studies reviewed, is determine 
what effect, if any, there is of having homosexual parents. To do this in a sound 
methodological manner they must somehow be able to compare children who differ in 
their circumstances on only this one dimension. 

67. Imagine, for example, that we were to compare the children of highly 
educated and wealthy homosexuals to the children of heterosexual parents in poverty. 
Imagine further that we compared the two groups of children in terms of their 
involvement with the juvenile justice system. Without doing this study, we can anticipate 
what such a project would reveal. Since we know from other research that children living 
in poverty are more likely to be involved in delinquent acts, the comparison between 
children with homosexual and heterosexual parents would undoubtedly show that the 
children of homosexual parents have significantly lower rates of delinquency. So the 
question is whether such a difference reflects the consequence of having homosexual 
parents, or of poverty? 

68. To make a convincing case about the consequences of having homosexual 
parents, a researcher would need to compare children living with homosexual and 
heterosexual parents but who did not differ on any other important dimension. A failure 
to compare children identical (or almost identical) on all important other dimensions 
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except the sexual orientation of their parents would be sufficient to invalidate the study. 
The only way possible to make two groups identical except for one factor is to use the 
process of a the classic experiment which is detailed in the paragraphs in Appendix II to 
this affidavit. 

69. The problem for most social scientists is that experimentation is neither 

feasible nor ethical. Quite simply, there is no feasible or ethical way to randomly assign 
children to living with either heterosexual or homosexual parents. And since we cannot 
do this, we must resort to various approximations to an experimental design. Every 
approximation shares the same objectives. All seek to make it possible to compare 
individuals on only the issue being studied; all seek to remove other factors from the 
study in one fashion or another. 


g. Statistical Control 

70. On the matter of comparison groups, there is simply no option. A 
researcher must either resort to random assignment of cases, or statistical control. The 
latter refers to a class of statistical techniques that mathematically remove the effect of 
various confounding factors. 

71. For example, suppose we wished to compare a group of homosexual and 
heterosexual parents obtained in a probability sample of all Canadians for the purpose of 
investigating whether the children of one group or the other are more likely to skip 
school. Suppose further, that the homosexual parents were found to have much higher 
average incomes than the heterosexual parents. (That is, some fraction of the 
homosexuals has extremely high incomes, and few have very low incomes, while the 
reverse is true for the heterosexuals.) The researcher is interested in the effect of sexual 
orientation, and not the effect of income on children’s truancy. Even if homosexuals do 
have higher average incomes than heterosexuals, the researcher will still want to know 
the effect of sexual orientation because many homosexuals will have incomes 
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comparable to many heterosexuals. How, then, does the researcher isolate the factor of 
interest - sexual orientation? 

72. To simplify the strategy, one can imagine that it would be possible to 
determine whether parental income affects truancy. Let us assume that it is found that 
every $1,000 less in family income is associated with a 1% increase in truancy (i.e., 
children from families earning $45,000 have 5% more truancy than do children from 
families earning $50,000.) 

73. Finally, assume that the average difference in “family” income between 
the homosexual and heterosexual parents is $10,000. Since every $1,000 difference in 
income is associated with a 1% difference in truancy, we would expect the children from 
the two groups of parents to differ by 10% simply due to their respective family incomes. 
Before we compared the two groups of children on the issue of their parents’ sexual 
orientation, we would “adjust” for the income difference. If family income were the only 
difference between the two groups (except for sexual orientation), then the two groups of 
children must differ by more than 10% before we can begin to consider the possibility 
that homosexuality produces any effect on children’s, truancy. Alternatively, should we 
find that the children of homosexuals do not differ at all from the children of 
heterosexuals in their truancy rates, we would probably conclude that homosexual’s 
children actually have higher truancy rates than those of heterosexual parents. This is 
because we would expect an income effect absent any consequence of homosexuality. 
Failure to find significantly lower rates of truancy among the children of (more affluent, 
on average) homosexual parents, therefore, is actually evidence of a difference 
attributable to the sexual orientation of the parents. 

74. The example above simply illustrates that if samples that are not 
equivalent on all factors except one, (here, homosexuality of the parents) then finding no 
difference between children cannot render a scientific conclusion that the sexual 
orientation of parents has no consequences for children. (Indeed, such a finding may be 
evidence that parents’ sexual orientation has enormous consequences for children.) The 
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important point is that the relevant question that must be asked is whether the researcher 
statistically controlled for all reasonable factors that might influence children other than 
the parent’s sexual orientation. In my opinion, failure to do this invalidates any study of 
the consequences of a parent’s homosexuality. In scientific research, a lack of correlation 
between two factors is sometimes the result of a failure to control for other relevant 
factors. This is the problem of a spurious non-correlation (a topic to be discussed later). 


V. Gathering the Data. 

a. Introduction 

75. A researcher with a clearly defined question (which we have in this case), 
who has a definable population, has developed a sampling strategy that is both feasible 
and scientifically defensible, who has translated all concepts into valid and reliable 
indicators, and who has pre-tested all instrumentation is ready to gather data. 

b. Gathering Methods and Guidelines 

76. The choice of data-gathering methods will depend on many factors, 
including the resources available to the researcher, the topic, and the purpose of the 
research. Regardless of the method(s) used, however, there are several basic guidelines. 
First, to the extent possible, the researcher should do eveiy'thing possible to minimize his 
or her role as a stimulus. That is, subjects should respond to the instrument rather than to 
the researcher. In face-to-face interviewing, for example, the researcher should be a 
neutral presence to the extent possible. This may require the use of different interviewers 
for different subjects. Dress and demeanor (including dialect or other speech patterns) 
are sometimes thought to influence the type of answers subjects provide. Race, similarly, 
may be an issue for certain topics. Again, to the extent possible, the researcher should be 
sufficiently familiar with the subjects and with the interview instrument to minimize his 
or her role in the data-collection. 
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77. The presumption in social science research is that data gathering involving 
human subjects should be regarded as a stimulus-response situation. The desired 
objective is that every subject will respond to the same stimuli. Indeed, this is one of the 
strengths and weaknesses of self-administered survey questionnaires. Each questionnaire 
is identical, and the researcher is not present when it is completed. At the same time, the 
researcher cannot assure that the conditions under which the questionnaire was completed 
were identical for all subjects. Some may have discussed their answers with others. 

Some may have been watching TV while completing the questionnaire, and so on. Face- 
to-face survey interviews, on the other hand, offer the researcher the opportunity to 
explain issues, to observe the circumstances under which the instrument is completed, 
and to take notes on issues that might be relevant in the analysis of the results (e.g., the 
subject appeared to have been under the influence of alcohol). 

78. Another general guideline is that the researcher should use multiple 
methods of gathering data, if at all possible. If a project relies on both self-administered 
surveys and face-to-face interviews, the researcher gains the ability to compare the results 
of the different methods. Every method has its known weaknesses. Should two methods 
produce similar results, the researcher has greater confidence in her results because there 
has been a replication of sorts. 

c. Response Rate 

79. Finally, regardless of the method used, the researcher must attend to the 
very important issue of response rates. Once a probability sample has been drawn, the 
researcher’s goal is to obtain complete information from every member of it. To the 
extent that this is not done, unknown biases are introduced into the study. Consider the 
typical political poll done before most national elections. These rely on telephone 
interviews with individuals in a sample of all telephone numbers. Researchers generate 
random digits as part of the telephone number to insure that unlisted and listed numbers 
have equal probabilities of selection. Once a desired sample (typically between 800 and 
1,200) is drawn, the task is to contact each of these numbers and interview a respondent 
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(chosen according to various strategies to randomly select one member of multiple- 
person households). In drawing this sample, telephone interviewers must contend with 
many problems relating to service (is the phone a residential line?), and eligibility (does 
the resident qualify for the study?). But many people cannot be easily reached by 
telephone. The use of answering machines, and various screening technologies (e.g., 
“caller ID”) alert the subject to the origin of the incoming call. Many people simply will 
not answer calls from unknown sources. Others are unwilling to talk to someone who 
identifies him or herself as an interviewer, and so on. 

80. Telephone interviewers, therefore, face tremendous problems in 
completing interviews with all members of their original sample. Possibly, there is no 
great consequence. But possibly, there is enormous consequence. Which of these 
possibilities is more likely depends on whether the subjects who could not be interviewed 
resemble those who were in important respects. For example, if wealthier subjects are 
less likely to be interviewed, then the results of the study no longer generalize to the 
population from which the sample was drawn 

81. Generally speaking, the issue of response rate pertains to self-selection. 
Once a random probability sample is drawn, inevitably, some members will not be 
contacted. To the extent that they do not differ in important ways from those who are 
contacted, then the scientific integrity of the sample is probably not compromised 
significantly. But this is not something that is easily determined. Since those who are 
not contacted are typically unknown, the researcher is often unable to estimate the 
magnitude of the self-selection bias. In sum, when some sampled subjects agree, while 
others disagree to participate in a study, this self selection creates a potential source of 
bias in the result. 

82. If a researcher does not use a probability sampling method, but instead 
allows subjects to volunteer for any reason they wish (e.g., placing an ad in a newspaper 
to recruit subjects), then every single member of the study is self selected. Unless the 
researcher can know the difference between those who do and do not volunteer, or make 
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some reasonable assumptions about such differences, the study cannot be treated as 
scientific evidence. 

83. In practice, researchers almost never contact every member of the original 
probability sample. The fraction that is contacted and completes the instrument defines 
the response rate. How high should the response rate be to allow conclusions to be drawn 
from the results? Conventional standards in social science now regard a response rate of 
80% to 95% as excellent, of 70% to 80% as very good, and of 60% to 70% as acceptable. 
Response rates below 60%, however, are reason to believe that the actual sample 
obtained differs in unknown ways from the sample initially drawn. Obtaining high 
response rates, in short, is crucial. It is for this reason that survey research often involves 
repeated attempts to contact members of the original sample (repeated telephone calls, or 
repeated visits to a residence, often as many as 8 or 10 times before dropping a case). 

84. Once the data are obtained, the researcher is obliged to check them to 
verify that there are no significant and obvious errors. This is a small but important step 
before the analysis begins. 


VI. Analyzing The Results, 
a. The Research Hypothesis 

85. The researcher is now ready to conduct the actual analysis of the data. 

Any questions about a correlation or a cause-effect relationship are stated in the form of 
hypotheses that are tested with statistical techniques. Generally speaking there are two 
types of hypotheses central to any research project of this sort. An hypothesis is defined 
as an assumption about the population represented by the probability sample of it. 

86. The Research Hypothesis is what the researcher expects and hopes to find. 
The Research Hypothesis consists of the assumptions about a population that we are 
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willing to make and believe in. Were we testing a new vaccine against measles, our 
Research Hypothesis would be that the vaccine does, in fact, reduce the incidence of 
measles. This hypothesis is not intended to be exposed to a test with statistics. The 
remaining hypothesis/hypotheses to be tested (the testable hypothesis) is typically referred 
to as the Null Hypothesis. 


b. The Null Hypothesis 

87. The Null Hypothesis is what the researcher actually tests. Usually, the 
Null Hypothesis consists of a statement that a certain population value (e.g., the percent 
of voters who will vote for candidate X) is equal to some given value. Statistically, this 
hypothesis is called the null hypothesis since it implies that there is no difference between 
the actual (true) value in the population, and that which is being hypothesized. 

88. Consider the statement that “homosexual and heterosexual parents spend 
an equal amount of time helping their children with homework.” This can be understood 
as a testable hypothesis stating that the population averages of the two groups are equal. 
The researcher who has drawn a random probability sample of homosexual and 
heterosexual parents would compare the average time spent helping children with 
homework by the two groups. The Research (or Alternative) Hypothesis in this case 
would be that the two averages are not the same. 

89. Note that this Research Hypothesis actually includes several possibilities: 

1 . Mean for homosexuals > Mean for heterosexuals, 

2. Mean for homosexual < Mean for heterosexuals, and more generally, 

3. Mean for homosexuals Mean for heterosexuals 

90. Since there are several possible Research Hypotheses, the researcher must 
specify, in advance, which possibility is the more likely result of a rejection of the Null 
Hypothesis. When there is no specific prediction, a hypothesis such as # 3 (above) is 
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advanced. When the researcher has a-priori reason to expect one group to have higher (or 
lower) scores than the other, then hypotheses such as # 1 or # 2 are specified. The 
implications of such decisions pertain to the strength of evidence needed to reject the 
Null Hypothesis. It takes more evidence to reject the Null Hypothesis in favor of 
hypothesis # 3 than either # I or # 2. 

91. Consider the problem facing a researcher who tests a new drug. The clear 
presumption is that this new drug will do better (produce more cures) than existing drugs 
or therapies (i.e., Research Hypothesis: New Drug > Old drug). The null hypothesis in 
this case would be that the new drug does no better (on some measure) than the old 
strategy. This is the hypothesis that is tested statistically. If the researcher is able to 
reject this hypothesis (by finding sample evidence in favor of better results from the new 
drug), then he will conclude that the new drug probably does, in fact, do a better job. 

92. This scientific practice resembles the case of an accused criminal in a 
court of law. The defendant is considered not guilty unless the evidence suggests beyond 
a reasonable doubt that he is guilty, so long as the trial was conducted fairly. A null 
hypothesis is considered tenable unless the evidence suggests otherwise, (beyond some 
reasonable doubt), so long as the test was conducted fairly. What is important to 
understand is that a failure to reject the Null Hypothesis, however, does not establish the 
absence of differences between two groups. Rather, it indicates insufficient evidence to 
render a verdict. 

93. Just as a court pronounces a sentence of guilty or not guilty (rather than 
innocent), so a statistical test of the null hypothesis leads to a verdict of reject, or fail to 
reject (not accept). 

c. Threshold Value 

94. Setting up the Research and Null Hypotheses is the first step in dealing 
with a problem of hypothesis testing. The next step consists of devising a standard by 
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which a researcher will decide whether the Null Hypothesis is, or is not, to be rejected. 
Establishing a threshold value to distinguish the two possibilities does this. The 
researcher will calculate a statistic (e.g., an average) that may theoretically assume a wide 
range of values. Depending on the value that is obtained, the statistic either falls beyond 
the threshold for rejecting the Null Hypothesis, or doesn’t. If it does, the researcher 
rejects the Null Hypothesis. If it does not, the researcher fails to reject the Null 
Hypothesis (note, the researcher never accepts the Null Hypothesis). 

95. To establish the threshold, the researcher relies on statistical theory. 

Based on a probability sample of homosexual and heterosexual parents, the difference in 
averages between the two may take an infinite number of values. But if the null 
hypothesis is true, then certain values are more likely than others. Simply put, if the Null 
Hypothesis is, in fact, true, then the difference of averages is more likely to equal zero 
than it is to equal any other value. But other values are possible, even if the tme 
difference in the population represented by this one sample is zero. Due to the vagaries 
of random sampling, it is conceivable that the sample difference in averages would 
actually be some positive or negative value even if the true population difference is zero. 
But it would be unlikely to be vastly different than zero if the Null Hypothesis is true. 

96. Statisticians determine how unlikely it would be to find a particular result 
in a sample if the Null Hypothesis is tme. This is how the boundary between rejecting 
and failing to reject the Null Hypothesis is established. If the Null Hypothesis is true, 
sample statistics are extremely unlikely to fall beyond the boundary and lead to rejecting 
the Null Hypothesis. By convention, this boundary is established so that the risk of 
incorrectly rejecting the Null Hypothesis when it is tme is less than 5%. In sum, the Null 
Hypothesis is rejected when the sample evidence is convincing beyond a reasonable 
doubt of something less than 5% that it is tme. 
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d. Error Types 

97. The important point is that the researcher who does, in fact, reject the Null 
Hypothesis is always doing so at some risk of error. If the boundary is established at 5%, 
then the probability of rejecting the Null Hypothesis when it is actually true, and should 
not have been rejected, is .05 (5%). Returning to the example of an accused criminal, 
maldng this type of error is comparable to convicting an innocent person. In research, 
this type of error is known as Type I error. 

98. In almost all articles reviewed for this case, the presumed Research 
Hypothesis is that the two groups do not differ. It is important to note that this is a very 
different type of test than is typically conducted, where the Null Hypothesis, that is, the 
two groups do not differ, is tested. Whenever the Research Hypothesis and Null 
Hypothesis are, essentially, switched as in this case, attention shifts from a Type I error to 
another type of error. 

99. There are actually two types of possible error involved in any testing of 
research and null hypotheses. Suppose that the statistical evidence from the sample does 
not fall beyond the boundary established. In this case, the researcher does not reject the 
Null Hypothesis. Still, we cannot rule out the possibility that the Null Hypothesis is, in 
fact, false. And there will always be a certain possibility of making this type of error. 
Were this a criminal trial, such an error would be comparable to finding a guilty person 
not guilty. In research, this type of error is known as Type II error. 

A researcher is able to manipulate the chances of Type I error by the selection of the 
boundary point. It would be possible, for example, to minimize the chances of making a 
Type I error (the statistical significance of a test) by establishing the boundary at a point 
defined by a probability of, say, .001 rather than .05. Where the boundary is set depends 
on the seriousness of the consequences of making an error. Were we testing a critical 
medical product, we would probably set a .00 1 probability because the consequences of 
falsely rejecting the Null Hypothesis could be enormously important, such as putting 
patients on a treatment regimen that is not superior to existing protocols. But the 
important point about the two types of error is that by decreasing the probability of one 
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type of error, we increase the probability of the other type of error. The researcher who 
establishes a very demanding critical boundary (level of statistical significance) by 
setting a very low probability of Type I error thereby increases her chances of making a 
Type II error. 


e. The Power of a Test 

100. The probability of committing a Type I error is known as the level of 
significance. The probability of committing a Type II error is related to the “powef’ of a 
test. In the language of statistics, the lower the probability of not rejecting the Null 
Hypothesis when it is false, the more powerful is the test. A powerful test, that is, is less 
likely to err by failing to reject the hypothesis that the two groups do not differ when, in 
fact, they do. 

101. The power of a statistical test may be compared to the power of a 
microscope. It reflects the ability of a statistical test to detect from evidence that the true 
situation differs from a hypothetical one. Just as a high-powered microscope lets us 
distinguish gaps in an apparently solid material that we would miss with low power or the 
naked eye, so does a high power test of the Null Hypothesis almost insure us of detecting 
when it is false. Further, just as any microscope will reveal gaps with more clarity the 
larger are those gaps, the larger the departure of the Null Hypothesis from the true 
situation specified by the Alternative Hypothesis, the more powerful is the test of the 
Null Hypothesis. In the case at hand, the larger the “effecf’ or the larger the difference 
between homosexual and heterosexual parents, the more powerful the test will be. If the 
actual difference is small, the test will be less powerful 

102. The power of a statistical test is defined as 

[1.0- (probability of a Type II error)] 

103. Type 1 and Type II errors differ in their implications. In the present case, 
a failure to reject the Null Hypothesis when it is false (Type II error) would lead to the 
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erroneous conclusion that the children of homosexual and heterosexual parents are 
similar when, in fact, they are different. A faulty rejection of the Null Hypothesis when it 
is true (Type I error), however, would lead to the incorrect conclusion that children of the 
two types of parents differ when, in fact, they do not. Given that policy might be 
fomiulated on the basis of the results in this particular case, it is clearly more important to 
minimize the chances of Type II errors than Type I errors when the Research Hypothesis, 
rather than the Null Hypothesis, is that the two groups do not differ. 

104. For this reason, the researcher investigating the children of homosexual 

and heterosexual parents should accept a higher chance of Type I errors than is typically 
done in social science research. This will lower the chances of a Type II error. Rather 
than establish the boundary for rejecting the Null Hypothesis by setting .0.5 as the critical 
value, in my opinion, it would make more sense to set the level of significance for 
rejecting the Null Hypothesis at a higher value, perhaps .10, 

10.5. Another way to increase the power of the statistical comparison is to 

increase the size of the sample. Small samples have lower power than large samples. 
Given the nature of the problem, that is where the Null Hypothesis of "no difference" is 
actually the Research Hypothesis, research on this topic requires a large sample, 
especially to reliably detect small differences between groups. 

106. If we design our study in such a way to be powerful enough to detect 
rather small differences between the averages of two groups, we will need a sample of at 
least 400 cases to achieve Power of .80. Since Power= [1.0 - probability (Type II error)], 
our test runs the risk of Type II error of .20. This would mean that the researcher runs a 
20% risk of failing to reject the Null Hypothesis when it is, in fact, not true. 

107. In sum, given the nature of the problem being considered, in my opinion, 
reliable research would require an increase in the level of statistical significance required 
to reject the Null Hypothesis from the conventional .05 to .10. Sound research would 
also require an increase in the sample to at least 400 cases. And even then, the power of 
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the test may be inadequate if there are other factors that must be controlled (e g., income, 
age, education, etc.). This is why I suggest a sample of 800 gay parents (see my earlier 
comments on sampling). 

1 08. This brings me to the last point about the analysis. The skilled researcher 
must do everything possible to control all factors that might cloud the findings. The 
research must statistically control for all important differences between heterosexual and 
homosexual parents other than their sexual orientation. To do this would require the size 
sample just mentioned. Preliminary research might identify ten or fifteen possible factors 
that would need to be statistically controlled before a valid comparison of children in the 
two groups could be conducted. 

1 09. What other factors must be statistically controlled? The response is any 
factor that is correlated with both the cause and the effect. In the case at hand, this would 
mean that anything that is related (on average) to being in a same-sex union and is also 
related (on average) to the health or well being of children must be controlled. Possible 
candidates for such factors include parents' income, parents’ education, parents’ 
emotional and psychological health (e.g., depression), relationship quality (between adult 
partners), and various residential variables (e g., neighborhood quality, etc.). Also 
important would be the relationship history that the child has experienced (how many 
changes in his/her parent’s partners) or whether the children have lived in a heterosexual 
relationship for varying portions of their lives? 

110. An alternative to statistical control is achieved by matching cases. If 
every homosexual parent could be “matched “ by a heterosexual parent on all relevant 
factors, this would allow the researcher to compare the two groups. Since no study, to 
date, has been able to do this, statistical control appears to have been the only feasible 
strategy that would permit a researcher to compare homosexual and heterosexual parents. 

111. Before moving to a specific evaluation of the evidence offered in 
Professor Bigner’s brief, I want to conclude this section by noting that statistical control 
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is particularly important in this case. It is possible for two factors to appear to be 
uncorrelated due to their relationship to some third factor. If this third factor is positively 
correlated with sexual orientation, but negatively correlated with children’s well being (or 
vice-versa), then a failure to control it may lead to a spurious non-correlation. In short, it 
is essential to understand that statistical control is as necessary in the presence of a trivial 
or zero correlation as it is in the presence of a strong and substantively large correlation. 


VII. Examination of Prof. Signer's Affidavit, 
a. Introduction 

112. In this section, I set out my conclusions and analysis of my review of all 
evidence cited by Professor Bigner in his affidavit sworn November 1 5, 2000. 1 evaluate 
only published articles in professional outlets. I omit from my review all unpublished 
Ph.D. doctoral dissertations and materials that appeared in popular news outlets (e.g., 
Newsweek magazine). My review focuses solely on the scientific merit of the research. 
The evaluation that follows concentrates on those issues that I have discussed in the first 
half of my affidavit, above. 

113. Specifically, I evaluate 

• The scientific adequacy of the sample. Did the article rely on a probability 
sample of adequate size? Was there evidence of obvious sample bias? 

• The operationalization of key concepts 

• The adequacy of the comparison group, and 

• The appropriate use of inferential (generalizing) statistics. 

1 14. Professor Bigner’s affidavit relies almost entirely on the Vermont brief 
included as Exhibit “B” to his affidavit. First I examine Professor Bigner’s primary 
assertions, both in his affidavit of November 15, 2000 and in the Vermont brief 
(seriatim). I then review the evidence for those assertions found in the articles cited. 
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b. Opinion on Evidence Relied on by Professor Signer 

115. All of the articles I reviewed contained at least one fatal flaw of design or 
execution. Not a single one was conducted according to generally accepted standards of 
scientific research. 

116. The studies reviewed exhibit the critical defects explained earlier, in the 
following ways: 

• Not one study relied on probability samples of homosexuals and heterosexuals. 

• The definition of “homosexual” was typically vague and poorly articulated, often 
no more than “self designated” or “self identified.” There is no way, therefore, to 
know whether homosexuals who do not openly identify differ from those who 
do. Nor is there any way to know what “self identified” means with respect to 
the question at hand. 

• In most cases, all data were collected by a single researcher. This makes it 
impossible to assess the extent of subjective bias that may have been introduced. 

• Only one study relied on a longitudinal design. 

• Researchers often relied on well-known and established measures, but rarely 
reported their reliability for the samples studied. 

• The potential sources of serious bias are very clear and often acknowledged by 
the authors: 

> First, is the reliance on selt-selected samples. When subjects are allowed 
to select themselves into a study without any scientific sampling used, the 
researcher cannot know how his or her subjects compare to those who did 
not select themselves into the study. This unlmown bias malces it 
impossible to generalize the findings from any such study. 

> Second, is the fact that almost all samples of homosexuals have extremely 
high levels of education. In all studies reviewed (where such information 
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was noted), well over half of the homosexuals studied had completed 
college (only 23% of all adults in America have completed college)® 

> Lastly, the researchers failed to incorporate statistical controls to deal 
with extraneous influences, even when their research revealed notable 
differences between their samples of homosexual and heterosexual 
subjects on such dimensions. 

• Response rates, where noted, were typically low, 

• Sample sizes were almost always too small to provide the statistical power needed 
to confidently fail to reject the hypothesis of ‘no differences’ between groups. 

117. This last point should be stressed. The researchers typically found “no 

differences” between their homosexual and heterosexual subjects. The tests that were 
conducted (even though inappropriate) relied on samples too small to allow the 
researcher to make this conclusion without risking a very high probability of error. 118. 

Stated most simply, the articles cited in Professor Signer’s affidavit did 
not rely on samples of sufficient size to provide the statistical power needed to reach the 
conclusions they did, 

119. My conclusion, based on the analysis that follows, is that we simply do 

not yet know how the children of homosexual and heterosexual parents compare at this 
point in time. To know this, we would need to conduct the type of project 1 outlined in 
the first half of my comments. Such a study is not a particularly large undertaking. 

There are many examples of social science projects that are more complex and 
challenging than this one would be. However, based on the studies reviewed and my 
own search of the literature, this research has not yet been done. Given the potential 
consequences of an incorrect conclusion, such research seems warranted before any 
body, legislatures or courts, come to any conclusion about domestic arrangements with 
unknown consequences for children. 


^ http://wvw. census. go\7prod/2/pop/p20/p20-489.pdf 
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120. The final portion of Professor Bigner’s affidavit is aimed at supporting a 
hypothetical argument about the benefits of legal marriage for children of same-sex 
couples. I am familiar with this literature and stipulate that, with few exceptions, it 
conforms to the standards of acceptable scientific research that 1 established at the outset 
of my comments. 

121. I believe it is true, as Professor Bigner claims in his paragraph 14, that, at 
least with respect to heterosexual couples: 

1) Children benefit from living in a healthy, loving home with both parents in the 
context of a healthy, happy intact family; 

2) civil marriage, and the protections, supports, and obligations that accompany that 
status, can fortify committed relationships between parents; 

3) the community and social supports that accompany civil marriage, including 
enhancing the strength of relationship between spouses, can promote even better 
parenting. 

122. The problem, in my opinion, is that there is an important, yet unanswered, 
question about the benefits of marriage. While it is generally true that marriage confers 
numerous advantages, it is unknown whether those advantages are the result of marriage, 
per se, or heterosexual marriage. To assume, as Professor Bigner does, that marriage has 
the same consequences regardless of the sexual orientation of the parents is pure 
speculation. We simply have no basis, at this point, on which to make an assumption that 
legal recognition of the relationships such as same-sex marriages, would eliminate the 
social prejudice or stigma associated with homosexuality. 

123. Professor Bigner concludes, at paragraph 15, that the evidence reviewed 
establishes the claim: “where children of gay and lesbian parents may have difficulties, 
those difficulties stem from the lack of social and legal support for their family structures 
rather than any intrinsic shortcoming of the family structure itself To the extent that 


Blumstein and Schwartz, 19S3; Grissett and huiT,1994: Solomon and Rotlibluin, 1986; Crockenberg 
(1982). 
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some children may experience difficulties as a result of societal reactions to their lesbian 
mothers or gay fathers, those difficulties could only be alleviated by legal recognition of 
those family structures.” 

1 24. My opinion, based on my own reading of the literature, is that, 
undoubtedly, teasing, ostracism, or other forms of social prejudice are a large part of the 
story of the lives of children living with gay or lesbian parents. But equally pertinent are 
any other factors inherent in the family relationships of same-sex partners, at least to the 
extent that the evidence is cited by Professor Bigner. Qualitative research referred to by 
Professor Bigner addresses this point clearly (Blumstein and Schwartz, 1983). Surely, the 
question that should be asked is whether same-sex partners have different rates of break- 
ups than opposite sex cohabiting (unmarried) parents. 

125. If, for example, gays and/or lesbian relationships exhibited higher rates of 
brealc-up than unmarried or married heterosexual relationships, this should be known and 
investigated, for this factor may have effects on children. The point, however, is that this 
aspect has not yet been addressed. More generally, to assert that the only difficulties 
faced by the children of gay and lesbian parents are the result of social forces (prejudice, 
etc.) and not any factors related to tlie particular family structure, presumes that we have 
tested this basic idea. In my view, the accumulated evidence does not speak to this issue. 
If, indeed, sound scientific research were to confirm the closing assertions made by 
Professor Bigner, I would be pleased to agree with his opinion. In my own professional 
opinion, however, such research remains to be conducted and the issues remain 
unresolved. 

c. Analysis 

126. Before addressing the issue of how children of gay and lesbian parents 
compare with those of heterosexual parents. Professor Bigner offers several preliminary 
assertions that have no proper foundation in the scientific research he relies on. While 
these claims may very well be true, the issue is simply whether they are supported 
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scientifically by the studies Professor Bigner relies on to make those claims. In my 
analysis, I address these claims by examining each of the studies cited by Professor 
Bigner and describing the crucial weaknesses the studies display. 

127. The preliminary assertions made by Professor Bigner are: 

1) About one third of lesbians and about 10% of gay men are parents. 

2) Increasing numbers of lesbian and gay couples are rearing their own children. 

3) The reasons why gay men and lesbian women become parents are no different 
from those motivations that prompt heterosexual men and women to become 
parents. 

4) Gay and lesbian parents possess parenting skills and abilities comparable to their 
heterosexual counterparts 

128. With respect to the first and second assertions, there are two primary 
sources cited: Bell (1978) and Patterson (1992). The first of these studies did not attempt 
to estimate the prevalence of homosexuals and the second relied on the claims of others 
who make the assertion that it is cited for by Professor Bigner. All of the sources cited 
from the Vermont Brief on this issue either did not conduct the research to make the 
claim, or did not claim, that the number of gay and lesbian parents is increasing. My 
conclusion is that none of the sources cited by Professor Bigner contains evidence about 
the prevalence of homosexuality, or the change in prevalence. None of the studies makes 
any claims about such matters (except to quote others who make such claims without 
evidence). In short, there is absolutely no evidence about how many homosexual parents 
there are, nor whether their numbers are increasing or decreasing. I have reached this 
opinion based on my detailed examination of each of the studies, as described in 
Appendix III to this affidavit 

1 29. The third assertion, regarding the reasons gay and lesbian men and women 
decide to become parents, is held to be supported by a number of studies authored by 
Professor Bigner himself, in collaboration with others. The first two studies, Bigner and 
Jacobsen (1989b; 1989a) suffer from the inappropriate application of statistical 
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techniques, the failure to control for extraneous factors, poor sample size, and inadequate 
sample, among other flaws, making it impossible to draw general conclusions from this 
research. In the third study, Siegenthalor and Signer, (2000), the authors claim their 
research found that the reasons heterosexuals and homosexuals become parents are, 
indeed, different, in direct contrast to the assertion for which this article is cited, in my 
opinion, none of the studies reported for this assertion is sound enough methodologically 
to permit the claim to be made. The details of my analysis of the studies referred to is 
contained in Appendix IV to this affidavit. 

130. The last assertion, that gay and lesbian parents have the same parenting 
skills as heterosexual parents, is another one we might like to assume. However, 
Professor Signer’s claim is that this assertion is scientifically supported by the studies 
cited for it. In my opinion, the collection of these sources cited about lesbian mothers is 
inadequate to permit any conclusions to be drawn. None had a probability sample. All 
used inappropriate statistics given the samples obtained. All had biased samples. Sample 
sizes were consistently small, and in almost all cases inadequate to pennit the researchers 
to draw conclusions about their failure to reject the null hypothesis (even when not stated, 
the presumption in all these studies is that there are no significant differences between the 
groups). And despite the use of good measures in many cases, there was no way to 
ascertain how the researchers insured that their samples of “lesbians” satisfied any 
definition of that term, nor of whether the samples of heterosexuals were, in fact, 
heterosexuals. There is no way to generalize the results of these studies beyond the 
peculiar and unusual samples used in them. I do not believe this collection of articles 
indicates that lesbian and heterosexual mothers are similar. 

131. In respect of gay men, the last assertion exhibits the same frailties if, as 
Signer claims, the studies cited are considered scientific support for the claim made. In 
sum, the evidence contained in the Vermont brief, in regards to the parenting behaviors of 
gay men, rests on three studies that are all based on non-probability samples of a size that 
is inadequate to provide the power needed to fairly test the hypotheses involved. Other 
problems noted for the individual studies in Appendix V, also render their conclusions 
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questionable. I do not believe these articles offer the support claimed for the assertion 
made about the parenting skills of gay men. In fact, from a scientific perspective, the 
evidence confirms nothing about the quality of gay parents. 


d. Principal Assertions 

132. Professor Bigner makes several principal assertions that form the core of 
his opinion. The first is that the children of giy and lesbian or same-sex parents are as 
well adjusted as those of their counterparts who have heterosexual or different sex 
parents. Further, Professor Bigner makes the claim that the evidence also indicates that 
there are no differences between the children of gay parents and the children of 
heterosexual parents in terms of gender identity or sexual orientation, based on the 
studies presented in the Vermont Brief 

1 33. Professor Bigner says that the first assertion is supported by approximately 
50 published studies, including a meta-analysis of 18 studies previously published on the 
subject of the impact of homosexual and heterosexual parents on children (Allen and 
Burrell, 1996) . Many of the articles included in the meta-analysis are ones that I 
reviewed for earlier portions of this affidavit. 

134. Meta analysis is a statistical method used to combine comparable studies 
when each, by itself, has inadequate sample sizes to provide needed power. The meta- 
analysis is able to provide more power by combining the results of many smaller studies 
(thereby producing a larger sample). The process of selecting appropriate studies and 
coding their information is fraught with its own biases and pitfalls. When the original 
cases are properly evaluated for quality, and weighted accordingly, such an analysis is 
able to correct for small samples so long as the other requirements for inferential statistics 
were satisfied. In the present meta-analysis, the studies that were combined suffered 
from the flaws already noted. As such, combining many poorly done studies, each of 
which has peculiar non-probability samples and unknown biases, cannot and does not 
provide any greater evidence than the individual studies do, taken separately. 
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135. In Appendix VI to this affidavit I have set out my comments resulting 
from my detailed analysis of each study cited in support of Professor Signer’s principal 
assertions. The conclusion can be summarized very succinctly; all of these studies 
exhibit flaws that make the conclusions drawn by Professor Signer unsupportable. 
However, considering that Professor Signer’s main assertion is made from these studies, 

I thought it would be helpful to include in the body of this affidavit a detailed analysis of 
the study that I view as one of the most rigorous studies among all those reviewed: 
Golombok and Tasker (1996). 

136. My view that these authors conducted one of most rigorous studies is 
because they employed a longitudinal design. A non-probability sample of 27 self- 
selected lesbian mothers and their 39 children, and a control group of 27 self selected 
heterosexual single mothers and their 39 children were first studied in 1976-1977 when 
the average age of the children was approximately 10 years. Subjects were recruited with 
advertisements in lesbian and single-parent publications and contacts with lesbian and 
single parent organizations. “Lesbian” was defined as a women who regarded herself as 
wholly or predominately lesbian in her sexual orientation. The definition of 
“heterosexual” was behavioral. Members of the control group had their most recent 
sexual relationship with a man. Importantly, all children in the study were conceived and 
bom into heterosexual relationships. 

137. In 1992-1993 when the children were about 24 years old, they were seen 
again. Of the original 54 mothers, 51 were traced. This produced an effective pool of 37 
of the children of lesbians. Of these, 25 were interviewed (68%). 21 of 39 children of 
heterosexual mothers (54%) were also interviewed. The two groups were compared and 
found to be similar in terms of education, age, gender, or ethnicity. The authors 
investigated the reasons for panel attrition (drop outs between waves). The only notable 
difference between groups in attrition was that lesbians in relationships high in conflict 
were less likely to remain in the panel. 
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138. The instrumentation is described in detail. Reliability of measures, and 
inter-rater reliability of raters are reported. Although this study is strong, it still suffered 
from the weakness that no statistical controls were employed to compensate for 
extraneous factors. 

139. Findings indicated that at least one difference existed between the two 
groups of children, contrary to the assertion that the study is supposed to support. The 
children raised by lesbians were more likely to have experienced a same-sex sexual 
relationship than young adults raised by heterosexual mothers (though this appeared most 
true for sons rather than daughters.). This may or may not be a true difference due to the 
additional weaknesses identified in the sampling (i.e. non-probability and self-selection). 

140. In sum, all the articles offered by Professor Bigner, including the study 
considered the most rigorous, cannot be taken as establishing the claim that scientific 
research shows no differences between the children of gay parents and the children of 
heterosexual parents in terms of gender identity or sexual orientation. 

141. Professor Bigner is correct to state that the “weight of published evidence” 
suggests that this is so. From a sound methodological perspective, the results of these 
studies can be relied on for one purpose - to indicate that further research regarding his 
hypothesis is warranted. However, in my opinion, the only acceptable conclusion at this 
point is that the literature on this topic does not constitute a solid body of scientific 
evidence. 
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VIII. Appendices 


APPENDIX I 


Simple Random Sampling 

A simple way to envision simple Random Sampling (SRS) is to imagine writing the 
names of each member of some population on a card. Suppose there are 500 individuals 
in the population and we want a sample of 50. There would be 500 cards, each with a 
name on it. If all 500 cards were placed in a large box and shuffled, we could draw the 
first card with assurance that it has no greater or lesser chance of being drawn than any 
other card in the box. The chance of drawing this one name is simply 1/500. Once we 
draw the first case, we write the name of the person on a sheet, and place the card back 
into the box. It is essential that the card be returned to the box. If we did not return the 
card to the box, then the next name drawn would have a 1/499 chance of selection 
because there would only be 499 cards remaining in the box. Since 1/499 does not equal 
1/500, we would have violated the primary assumption of SRS. Following in this 
manner, we would continue drawing a card, writing the name down, returning the card to 
the box, and drawing another name until we had our desired 50 cases (returning any name 
that has already been drawn before). At this point, we would have a pure random sample. 
Any results based on these 50 cases could be generalized with reasonable assurance to the 
entire population of 500 using standard statistical techniques. 

Researchers do not, of course, use a box of cards to assemble their random samples. 
Rather, computer software is used to select a random sample of cases, or generate a list of 
random numbers. Alternatively, samples may be selected by systematically drawing 
every Nth case from a list (e.g., taldng every 10th case from a list of 1,000 to produce a 
systematic random sample of 100). 

In practice, researchers are sometimes unable to assemble an accurate list of all members 
of the population. This is true, for example, when sampling all adults in the United 
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States, all children in public schools, or all patients with diagnosed breast cancer. In such 
cases, alternative strategies are used to approximate a random sample. One common 
strategy is to randomly sample geographic or organizational units. For example, a 
researcher might randomly sample 100 U.S. Census tracts. Then, within each randomly 
selected Census tract, the researcher might randomly select 5 Census blocks. Within 
each randomly selected Census block, the researcher might randomly select 2 
households. Within each randomly selected household, the researcher would interview 
one randomly selected individual. In all, this strategy would produce 100 X 5 X 2 = 

1,000 individuals randomly selected from a total population defined as all households in 
U.S. Census tracts (approximately 100% of all U.S. households). A sampling statistician 
would calculate appropriate weights to be applied at each stage of this multi-stage 
sampling strategy to produce a final sample of 1,000 cases that can be treated as a 
random sample. A comparable strategy could be used with hospitals, schools, churches, 
or clubs as the initial sampling units. 
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APPENDIX n 


The Classic Experiment 

In a classic experiment, the researcher assembles a representative sample of cases and 
randomly assigns them to one of two groups. The ‘experimental’ group and the ‘control’ 
group, that is, are determined purely by chance (e.g., flipping a coin). Since there is 
nothing but random chance to determine which group a case ends up in, there is no 
logical way for the two groups to differ. Random assignment will place as many rich as 
poor individuals in each group, as many white or Hispanic individuals into each group, 
and so on. The researcher administers a test at the outset of the study to verify that the 
experimental and control groups do not differ. Then the researcher administers some 
treatment or stimulus to the experimental group that is not administered to the control 
group. At this point, the two groups differ only with respect to the treatment or stimulus. 
Logically, the two groups do not differ on any other dimension. The researcher then 
administers the test again. Any difference that is now found between the two groups may 
logically be attributed to the treatment or stimulus because it is the only thing that 
distinguishes the groups. (In actual practice, there are well known problems with 
experiments that may threaten the similarity of groups on all matters except the 
treatment/stimulus. These threats are dealt with by more complex experimental designs 
than the one just outlined) 

The classic experiment comes as close as one can come to satisfying all three conditions 
for establishing a cause-effect relationship. And the reason it does is because it relies on 
random assignment of cases into the various groups to be compared. Random assignment 
essentially assures the researcher than all “other factors” that might confound the results 
are distributed evenly - one group has as many or as few as the other. 
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APPENDIX III 


Detailed analysis of Studies Respecting Claims About Prevalence of 
Homosexuality and Homosexual Parents 


Bell (1978) 

This study of homosexuals in San Francisco, CA. is elaborate and well conceived. 
However, the researchers did not attempt to estimate the prevalence of homosexuality in 
either San Francisco or the nation. Nor is there any attempt to measure change in the 
homosexual population over time. The research team recruited (through self- selection) a 
large sample of homosexuals by distributing recruitment cards in various locations and 
asking respondents to volunteer to be in the study (paid advertisements, gay bars, 
personal contacts, gay baths, homophile organizations, private bars, public restrooms, 
hotels, restaurants, etc.) A heterosexual sample was obtained by probability methods 
developed and applied by the National Opinion Research Center. Detailed and carefully 
executed statistical analyses were performed, but the failings regarding prevalence and 
change are significant. 


Patterson (1992) 

This study does not make the claim Signer attributes to its author, nor does the author 
offer any original research on this issue. Rather, she refers to others’ claims. According 
to Patterson “How many children of gay and/or lesbian parents live in the United States 
today? No accurate answer to this question is available, . . . According to large-scale 
survey studies, about 10% of gay, and about 20% of lesbians are parents” (1992: 1026, 
and footnote 1 ). 
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Evidence from the Vermont Brief: 

Patterson (1 994). 

The researcher studied 27 lesbian couples, 7 single mothers, and 4 separated lesbian 
mothers. She made no claims, nor conducted any research in support of the assertion that 
the number of gay or lesbian parents is increasing. 


Pies (1990). 

The author neither conducted, nor claimed to have conducted any research in support of 
the assertion that the number of gay or lesbian parents is increasing. 


Rafkin (1990). 

The author neither conducted, nor claimed to have conducted, any research in support of 
the assertion that the number of gay or lesbian parents is increasing. 


Steckel (1987). 

The author neither conducted, nor claimed to have conducted, any research in support of 
the assertion that the number of gay or lesbian parents is increasing. 


Tasker and Golombok (1997). 

The authors state in their second paragraph “It is not known how many lesbian mothers 
there are” (p 1). The researchers conducted a longitudinal study of 27 lesbian and 27 
heterosexual single mothers. This research will be discussed in a later section. The 
authors neither conducted, nor claimed to have conducted, any research in support of the 
assertion that the number of gay or lesbian parents is increasing. 
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Supplementary Studies: 

Bigner supplements the sources cited in the Vermont Brief with the following: 


Faderman (1984) 

The author of this article describes the homosexual identity formation process for 
lesbians. The article is based on a review of existing literature. There is no original 
research conducted nor reported. 

Green and Bozett (1991). 

The authors neither conducted, nor claimed to have conducted any original research. The 
authors state “Because homosexuals are an invisible population, accurate statistics on the 
number of gay fathers and lesbian mothers are impossible to obtain. However, based on 
the belief that 1 0% of the male population is gay, and that 20% of the gay male 
population has married at least once, and that 25% to 50% of this 20% have had children, 
the number of gay fathers in this country is likely more than two million. Add to this 
estimate the 6% to 7% of the female population is lesbian, and that between 1 .5 and 3.3 
million of them are mothers, the current estimates of children of gay fathers and lesbian 
mothers range between 5 million and 14 million” (198) (I omit the sources cited by the 
authors for these figures) 

The estimates of gay fathers provided by Green and Bozett work out as follows. The 
lower bound estimate is 10% X 20% X 25% = 0.5% of adult males are gay fathers. The 
upper bound estimate is 10% X 20% X 50% = 1.0% of adult males are gay fathers. In 
1990, when this article was published, there were approximately 84.5 million U.S. males 
over the age of 19^^ Applying the authors’ estimates, we arrive at between 422,500 and 
845,000 adult gay fathers. Neither figure suggests more than 2 million such parents. 

(The same U.S. Census showed that there were 92.5 million females over the age of 19. 


http://mvw.census.gOv/prod/l/2eii/95statab/pop.pdf 
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If between 1.5 and 3.3 million of them are lesbian mothers, then between 1.6% and 3.6% 
of all adult females are lesbian mothers, not the 6% to 7% claimed by the author. 


Flaks (1995). 

The author neither conducted, nor claimed to have conducted any research in support of 
the assertion that the number of gay or lesbian parents is increasing. 

Golombok, Tasker, and Murray (1997). 

The researchers conducted an innovative project with some significant strengths. The 
objective was to investigate family functioning and the psychological development of 
children raised in fatherless families from their first year of life. The researchers 
assembled a non-probability sample of 30 self-selected lesbian mothers who 
“volunteered” for this project. They also assembled a non-probability sample of 42 
heterosexual single mother “volunteers.” Finally, they draw what appears to have been a 
probability sample of 42 heterosexual families from maternity records. The groups to be 
compared differed as one would expect when relying on volunteer subjects. There were 
significant differences in age of the mother, social class of the mother, and number of 
children among the groups to be compared. The authors relied on very good measures of 
family functioning and psychological development. Overall, the execution of the study 
was good (though it is not Imown how inter-rater reliabilities were established). There is 
no definition of “lesbian” or “heterosexual” provided by the researchers. Nor is there any 
indication of how these terms were applied to the subjects. 

The authors statistically controlled for the differences among groups in mother’s age, 
social class, and number of children in the family. Their results showed that single 
mothers showed greater warmth and interacted more with their child, but also reported 
more serious disputes. Children being reared without a father were found to be more 
securely attached to their mother, but perceived themselves to be less cognitively and 
physically competent than their peers from father- present families. Differences between 
lesbian and heterosexual single mothers were found only in the amount of interaction 
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between parent and child. Lesbian mothers interacted more frequently with their child 
than did heterosexual single mothers. 

The sample sizes were too small to provide the statistical power needed to reliably detect 
no difference among groups given the statistical methods used. The reliance on 
“volunteer” subjects makes it impossible to estimate the biases that lead some people, but 
not others to volunteer for research projects. Though the authors discovered (and 
statistically controlled) for differences in several demographic factors, there is no way to 
know what other differences may also have existed, but were not discovered for failure to 
measure them. This is a well-done exploratory study. It’s results cannot, however, be 
generalized beyond the peculiar samples used in the research. There is no estimate of the 
number of lesbian couples, nor whether their number is changing. 

Hoeffer (1981). 

The researcher studied 20 lesbian and 20 heterosexual single mothers who resided in San 
Francisco I will discuss this research later. The author neither conducted nor claimed to 
have conducted any research in support of the assertion that the number of gay or lesbian 
parents is increasing. 


Bozett (1981). 

The author conducted interviews with 18 homosexual fathers in San Francisco. The 
author neither conducted nor claimed to have conducted any research in support of the 
assertion that the number of gay or lesbian parents is increasing. 


Moses and Hawkins (1982) 

Professor Bigner provides no citation for this reference other than the last names and date 
of publication. I could not locate the article in question. 
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Tasker, and Golombok (1995) 

The authors report the results of a longitudinal study of 25 adults from lesbian families 
and 21 adults from heterosexual single mother families. They make no claims about the 
number of such families, their growth or decline, nor do they conduct or report any 
research relating to such claims. 


Muzio (1996) 

The author, a therapist, discussed one case in particular, and several others more 
generally in her advice to therapists treating lesbian mothers. The author notes: “Because 
individuals and families often seek therapy when their lived experiences contradict the 
dominant narrative about them, it is not unusual for lesbians to seek therapy at some point 
in their family building process (p. 367). This article is intended to provide advice to 
therapists when this happens. There is no research protocol, analysis, or comparison 
group involved. This is not a research article. The author makes no claims about the 
number of same-sex parents, or whether such numbers are changing, 

Bailey, Bobrow, Wolfe, and Mikach (1995). 

The authors neither conducted nor claimed to have conducted any research in support of 
the assertion that the number of gay or lesbian parents is increasing 

Bigner (1 996). 

The author reviews the literature to provide guidance to therapists with gay father clients. 
There is no research conducted nor reported in this article. 


Ricketts and Achtenberg (1990). 

The case studies offered by these authors are not presented in support of the claim that 
the number of gay and lesbian parents is increasing. 
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APPENDIX IV 


Gay And Lesbian Parents Have the Same Motives for 
Becoming Parents 

Bigner and Jacobsen (1989b). 

The researchers rely on two samples obtained by different methods. Neither is a 
probability sample according to the authors. The sample of homosexual fathers was 
obtained from solicitations to a support group for gay fathers in Denver. The comparison 
group was selected from another project conducted by the senior author. The response 
rate for the homosexual sample was approximately 50%. There is no reported response 
rate for the sample of heterosexual fathers. The heterosexual fathers selected for this 
study were matched on age, martial status, income, ethnic identity, and education. No 
summary statistics are provided that would allow a comparison of the two groups on such 
measures. Subjects were mailed a questionnaire in most cases, though some subjects 
completed their questionnaires at conferences or workshops. The author acknowledges 
that the two samples were gathered under different conditions. 

There is no operational definition of “gay.” The comparison (heterosexual) sample Is 
described as “presumed heterosexuals” because of the absence of such a definition. The 
researchers relied on good measures of parental behavior. The application of 
interferential statistics Is not permitted with such a sample. The results of those statistical 
comparisons, however, reveal statistically significant differences between the two groups 
of fathers on several measures of parental behavior (limit setting, responsiveness, and 
reasoning/guidance). 

The authors admit that the samples are biased due to high incomes. The authors also 
admit that the results cannot be generalized. “The sample of gay fathers is unlikely to be 
an accurate representation of gay fathers in the general population (p. 184). Other likely 
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biases are the result of different methods of recruiting the two samples, and different 
methods of administering the questionnaires. 


Bigner and Jacobsen (1 989a) 

The authors rely on the same sample described above. In this article, the concern is how 
fathers responded to a measure referred to as the “Value of Children” questionnaire. 
Details of this questionnaire are not provided. Additionally, the same limitations that 
were described above apply to this study. 

Siegenthalor and Bigner (2000) 

Rather than report that there are no differences between the two groups in their motives 
for becoming children, the authors of this article actually report that lesbian and non- 
lesbian mothers differ only in their motives for becoming parents. They are not found (in 
the research reported) to differ in the value they place on parenthood (i.e., the 
satisfaction, the happiness, social status, or other benefits they derive from parenthood 
once children arrive) (p 84). 

The authors assembled a non-probability sample of 25 self-selected lesbian and 25 self- 
selected non-lesbian mothers. The researchers recruited lesbians from lesbian support 
groups. They recruited the non- lesbians from other “parent support groups.” Due to 
restrictions imposed by the IRB (Institutional Review Board for the Protection of Human 
Subjects), the researchers were unable to inquire about the sexual orientation of their 
subjects (p 82). As a result, they were unable to develop a definition of “homosexual” or 
“heterosexual” nor were they able to insure that subjects in each group met any definition 
of those terms. The two self-selected groups were matched on age, education, and 
income. Subjects rated the value of children on various dimensions. The scale used for 
this purpose has good reliability in repeated studies of heterosexual parents. Findings 
showed that lesbians differ from the non-lesbian parents in why they became parents. 
Lesbians were reported to be less likely to agree that “Having children gives a person a 
special incentive to succeed in life,” “One of the highest purposes in life is to have 
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children,” and “Having children makes a stronger bond between partners.” (p 85). The 
use of volunteer samples, the inability to impose statistical controls to compensate for 
extraneous factors, and the very low power of the statistical tests make it impossible to 
generalize the findings of this research beyond the peculiar samples used. 
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APPENDIX V 

Gay and Lesbian Parents Parenting Skills 

Cases eited from the Vermont Brief 
Green and Bozett (1991). 

This is the source for the claim that “The home environments of lesbian and gay persons 
have been found to be as moral and as physically and psychologically healthy as those of 
non gays.” (Vemiont point 2). The authors of this (admittedly) ideological chapter 
neither conducted, nor claimed to have conducted, any research in support of the 
assertion that homosexual parents are as capable and caring as heterosexual parents. The 
chapter is a review of research by other authors. 

Lesbian women as mothers: 

Green, Mandel, Hotvedt, Gray, and Smith (1986). 

These researchers relied on multiple methods. Mothers completed a self-administered 
questionnaire, and an interview was conducted with their children. The authors 
assembled two samples, neitlier of which is a probability sample. It is not known how 
many interviewers were involved, or whether inter-rater reliability was established. The 
first sample consisted of 50 lesbian mothers and their 56 children aged 3 to 1 1 . The 
lesbian mothers were recruited through national and women’s groups and through 
snowball sampling. The heterosexual sample was recruited through requests “for single- 
mother subjects” (no further details are provided). No operational definition of the tenn 
“lesbian” or “heterosexual” is provided except that lesbians were required to be “self 
identified” as such. . The authors administered good measures of personality and 
intelligence. Children were also interviewed about their peer groups, play preferences, 
and thoughts about life. 
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Inferential statistics are applied despite the fact that the samples are not probability 
samples. Both samples are (admittedly) biased. Though no comparison statistics (for 
each group) are provided, almost all subjects (86%) had completed college. There is no 
way to estimate the possible bias introduced by such high levels of education, nor of 
relying on members of women’s groups. Nor are such groups described to permit the 
reader to assess the nature of the groups used for this project. But the authors note that 
78% of the lesbians, but only 10% of the heterosexual mothers had partners living in the 
household. Clearly, even if no other differences existed, this simple and enormous 
difference invalidates any comparison between the groups without appropriate statistical 
controls. Such controls were not applied. The authors do not report the statistical results 
of their multivariate analyses, though they mention them. 


Rand, Graham, and Rawlings(1982) 

This research relied on a snowball sample of 25 self- selected lesbian mothers. There is 
no operational definition of lesbian except “self-identified.” Of the 25 subjects, all but 9 
had completed college, and 5 had graduate degrees. One of the measures used is highly 
regarded as a reliable indicator of psychological health. The other (“the affectometer”) is 
reported to have very high reliability. The researchers compare their biased sample to 
national norms obtained from average samples. There was no comparison group. The 
most likely sources of bias are the extremely high level of education, and the fact that “all 
but two of the women in the present study had some degree of involvement in a lesbian 
community” (p 35). The authors acknowledge the bias introduced by using a snowball 
sample when they state “If more isolated lesbian mothers could have been included in the 
sample, correlations would probably have been significant.” (p 35). I am unwilling to 
draw an conclusions from this research. 


Flaks, Fisher, Masterpasqua, and Joseph (1995) 

The authors rely on two non-probability samples. 15 “self identified” self-selected 
lesbian couples with children aged 3 to 9, and 15 heterosexual self- selected families were 
obtained by placing ads in lesbian newsletters, women’s organizations, gay and lesbian 
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parenting groups, snowball sampling, and recruiting from a lesbian- mother support 
group. The heterosexual sample was a snowball sample. The authors used established 
measures with known reliability. Mothers were interviewed, in person, (it is not reported 
how many interviewers were involved) and reported about their children. Teachers also 
provided information about the children. There is no mention of response rates, and no 
way to calculate them from the information provided. Rather, all subjects were self- 
selected into the research. 

The authors acknowledge the bias in their samples when they report that both groups of 
children (from “self identified lesbians” and presumed “heterosexual” families) differed 
significantly from national norms established for some of their measures. In fact, both 
groups of children scored higher than average on a measure of problem behaviors. As the 
authors acknowledge “The lesbian and heterosexual parent families studied here did not 
constitute random samples, and it is impossible to know what biases, if any, may have 
resulted as a consequence. . . We defined a precise and limited experimental group (i.e., 
lesbians). . . Although the resulting sample was predominately White, highly educated, 
and economically privileged. ..”(p. 113). Indeed, lOofthe 15 lesbian mothers had 
graduate degrees, as did 9 of the 15 heterosexual mothers. The results of this research 
may not be taken as evidence in support of the assertion for which it is cited. 


Miller, Jacobsen, and Bigner ((1981) 

The authors rely on two non-probability samples. The lesbian sample consists of 34 self- 
selected mothers with custody who fit the operational definition of lesbian, i.e.,. “a 
woman psychologically, emotionally, and sexually attracted to another woman.” (p 30). 
How this definition was applied is not explained. The authors refer to the sampling 
strategy as a “convenience sample” recruited through a feminist recreation center. The 
heterosexual sample was a convenience sample consisted of 47 mothers contacted at 
several Parent-Teacher Association meetings. Subjects completed a self-administered 
questionnaire, and responded to a slide show. The author notes that there was 100% 
inter-rater agreement in evaluating responses to the slides. All but two of the lesbians 
had completed college (94%). By comparison, 78% of the heterosexual subjects were 
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college graduates. The authors applied inferential statistics despite the samples. The 
author admits to no limitations on the data or the inferences drawn from them. To boost 
the power of the statistical tests, the authors increased the probability of a Type I error to 
.10 rather than .05. No statistical controls were conducted to compensate for differences 
between the samples. The very high level of education (especially among the lesbian 
sample) is one potential source of bias. The sampling methods, of course, are the most 
obvious problem. The results may not be generalized. This article cannot be taken as 
scientific evidence in support of the assertion for which it is cited. 

Mucklow and Phelan (1979). 

The authors describe this research as a pilot study. A purposive self- selected sample of 
34 lesbian and 46 traditional mothers was located in the Denver-Fort Collins area. No 
details are provided on how these individuals were recruited. A lesbian mother is defined 
as a woman who is “psychologically, emotionally, and sexually attracted and interested in 
other women and who, from a previous relationship with a man, had conceived a child; or 
as a partner in a lesbian love relationship shared the parental role to a child” (881). The 
authors do not report how this definition was applied (i.e., how it was verified that all 
these criteria were satisfied). Members of the PTA were recruited for the heterosexual 
sample. No operational definition of “heterosexual” is described. One measure is 
reported to have high reliability. The other is reported to have low reliability. There is 
no way to assess the potential magnitude of bias introduced by the sampling strategies. 
Nor is it possible to compare the two groups on education, income, or any other measure 
except the two administered by the researchers. In the absence of any information about 
the sampling strategy, the results of this study are properly considered preliminary (a 
pilot study) and cannot be generalized beyond the peculiar samples used. 

Lewin and Lyons (1982) 

The authors assembled two non-probability, convenience samples. The first consisted of 
43 self selected divorced lesbian mothers and 37 self- selected divorced heterosexual 
mothers. The authors argue that there is no way to obtain representative samples of 
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lesbians, “obtaining a statistically representative sample of the lesbian mothers is not a 
realistic goal.” (257). The authors recruited subjects through personal and professional 
referrals (snowball sampling), through publicity carried out in the local media, feminist 
and women’s publications, newsletters published by child care and single-parent 
organizations, and posters. No statistical (quantitative) analysis is reported or conducted. 
The sample was quite biased with respect to education. Only 14% of the (combined) 
samples had educational levels lower than “some college.” In-person, depth interviews 
were conducted. No report is made of the number of interviewers, nor of attempts to 
estimate inter-rater reliabilities. In the absence of information about the sample, the 
ratings of interviews, or any quantitative analysis, this study must be regarded as 
inadequate for purposes of the assertion it is cited to support. 


Lyons (1982). 

This study uses the same sample and methods described above. 

Kweskin and Cook (1982). 

These researchers assembled two non-probability samples by “purposive” (i.e., self- 
selected) means. There is no mention of how the sample of 22 lesbian mothers was 
recruited. The 22 heterosexual mothers were recruited from Parents Without Partners. 
The authors used versions of a well-known and reliable measure of gender role 
preferences (i.e., masculinity/femininity). Subjects completed a self-administered mailed 
questionnaire. No mention of the response rate is made. Without additional information 
about how the lesbian sample was recruited, or how the term “lesbian” was defined, it is 
impossible to detemiine the magnitude of any sampling bias. Without information about 
response rates, it is impossible to determine the magnitude of self-selection, even in these 
purposive samples. 


Falk (1989) 

The researcher neither conducted, nor claimed to have conducted any research in support 
of the assertion about lesbian mother. 
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Harris and Turner (1985/86) 

The researchers assembled two non-probability samples. The sample of self-selected gay 
parents included 10 “self-described gay males, and 13 lesbian females. The sample of 
selt-selected heterosexual parents included 2 heterosexual male single parents, and 14 
heterosexual female single parents. Subjects were recruited by posters on campus and in a 
gay bar, advertisements in local newspapers, and an article in a gay/lesbian newsletter. 
Subjects were instructed to pick up questionnaires at designated locations. In addition, 
visits were made to meetings of a campus gay/lesbian organization, a convention of a 
gay/lesbian church, a Parents without Partners meeting, and several day care centers. No 
details are provided about the instrumentation, or reliability. It is impossible to establish 
response rates with samples generated by self- referral. 78% of the homosexual sample, 
and 87% of the heterosexual sample had college degrees. The authors do not present 
descriptive statistics for the heterosexual sample though they do for the homosexual 
sample. The sampling design makes it impossible to determine the magnitude of likely 
bias, though the very high levels of education are surely problematic. The authors 
acknowledge that their study is not representative of either gay or heterosexual parents 
“Thus, all generalizations must be viewed with caution.” (p. 1 1 1). The sampling methods 
and the sample sizes were inadequate for the statistical methods used ( p. 1 12). The 
results of this study do not support the assertion for which it is cited. 

Lott-Whitehead and Tully (1993) 

The researchers assembled a snowball sample of self-selected lesbians by using 
“friendship networks, word-ot-mouth referrals, etc.” (p 268). There was no comparison 
group. 1 87 questionnaires were distributed, of which 46 were returned (response rate = 
25%). The primary method of analysis was qualitative rather than statistical. Of the 46 
subjects, only 2 had less than a college education. The authors aclcnowiedge that the 
research “had inherent in its design methodological flaws consistent with other similar 
studies. . This study does not purport to contain a representative sample, and thus 
generalizability cannot be assumed” (p 269). In light of the very low response rate, the 
education bias, the lack of detail about the instrumentation, and the acknowledged flaws 
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in design, the results of this study cannot be used to assess the assertion for which it is 
cited. 


Gay Men as Fathers: 

The following articles are cited in support of the assertion that “Research focusing on 
parenting skills and attitudes of gay fathers similarly confirms that gay men are suitable, 
and indeed, admirable parents.” (Vermont Brief). 


Bozett (1989) 

This is a review of the literature. The author neither conducted, nor claimed to have 
conducted research regarding the role of gay men as fathers. 

Bigner and Jacobsen (1992), 

The researchers assembled two non-probability samples. The gay sample consisted of 24 
self- selected men recruited from a gay father support group. The heterosexual sample 
consisted of 29 self-selected fathers recruited from members of Parents without Partners. 
There are no statistical results presented for the substantive comparisons of the two 
groups. There is no operational definition of “gay” except “self identified, gay”. The 
comparison group, therefore, was “presumed to be non-gay.” (p. 103), The 
instrumentation consisted of slides to which men responded and a series of attitude 
questions. No evidence on reliability is provided. The sample size is too small to 
provide the power necessary for the test of the null hypothesis. I could find no evidence 
that the researchers controlled statistically for extraneous factors. All measurements 
appear to have been made by a single member of the research team, so inter-rater 
reliability is irrelevant. The two groups of subjects differed noticeably on educational 
attainment. Only 10% of the heterosexual sample had college or advanced degrees, 
compared with 67% of the homosexual sample. The likely sources of bias include the 
use of a single interviewer without attempts to establish reliability, the obvious 
differences in the two samples that are not dealt with by introducing statistical controls, 
and the unknown reliability of the instruments. 
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Bigner and Jacobsen (1989b) 

This study was reviewed and critiqued earlier. 


Scallenn (1981) 

This is an unpublished Ph.D. dissertation that was not reviewed for this brief. 


Harris and Turner (1985/86). 

This article was reviewed and critiqued earlier. 
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APPENDIX VT 


The Children of Gay and Lesbian Parents are as Well Adjusted as Those 
of Their Heterosexual Counterparts. 


Patterson (1992) 

The researcher assembled one non-probability sample of 37 families (26 lesbian couples, 
7 single lesbian mothers, and 4 separated/divorced lesbians - some of whom had 
partners) producing 66 self-selected lesbian subjects. All but four subjects were 
employed, and 44 of the 66 had at least a college education. All children in the families 
were bom, or adopted by lesbians, and therefore had grown up for their entire lives in 
such families. This design minimizes the inherent biases that would be present in studies 
that focus on children (of gay or lesbian parents) who were born in heterosexual 
relationships (as in almost all studies cited thus far). Sampling was by snowball methods. 
Of 39 families contacted, 37 agreed to participate. There was no comparison group. 
Instead, the researcher compared the children in such families to national norms 
established for the reliable measures used to assess children’s well being. There is no 
report about how many researchers participated in the collection of information in face- 
to-face encounters in the subject’s home. No statistical controls were applied to 
compensate for extraneous factors, though such controls would have been of little value 
absent a comparison group. In the end, findings about how the children from these 
affluent, self- selected lesbian families compare with national norms is of little statistical 
value because national norms are established on average, heterogeneous samples very 
unlike the sample used in the current study. 

Patterson and Redding (1996) 

This is a review of family laws relevant to lesbian and gay parents. The researchers 
neither conduct, nor claim to conduct any research pertaining to the parental abilities of 
homosexuals. 
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Bigner and Bozett (1990) 

This is a review of the literature on gay parents. The researchers neither conduct, nor 
claim to conduct any research pertaining to the parental abilities of homose.vuals. 

Brewaeys and Van Hall (1997) 

This is a balanced and reasoned review of the literature on lesbian motherhood. The 
authors do not conduct, nor claim to conduct any original research pertaining to the 
parental abilities of homosexuals. 


Cramer (1986) 

This is a review of the literature on gay parents. The authors do not conduct, nor claim to 
conduct any original research pertaining to the parental abilities of homosexuals. 


Falk (1989) 

The researcher neither conducted, nor claimed to have conducted any research in support 
of the assertion about lesbian mother. 


Gottman (1990) 

This is a review of the literature on gay and lesbian parents. The authors do not conduct, 
nor claim to conduct any original research pertaining to the parental abilities of 
homosexuals. 


Green and Bozett (1991) 

This article was reviewed and critiqued earlier. 


Kirkpatrick (1987) 

This is a review of several clinical cases seen for therapy by the author. There is no 
sampling, instrumentation, or research protocol 
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Kirkpatrick (1996) 

This is a review of the literature on lesbian parents. The authors do not conduct, nor 
claim to conduct any original research pertaining to the parental abilities of homosexuals 

MacCandlish (1987) 

The author invited five lesbian mother families to participate in a two-hour structured 
interview in the subject’s home. There are no details provided about how these families 
were recruited, their backgrounds, their motivations to participate, or the instrumentation 
used. There was no comparison group, and there was no analysis (quantitative) of 
results. No scientific inferences may be drawn from this project. 


O’Connell (1993) 

This was described as an “exploratory design” involving “open-ended” interviews with a 
questionnaire guide. It relied on a non-probability self-selected sample of 6 lesbian (age 
16-23) and 5 gay (aged 19 to 23) parents obtained through snowball methods, and by 
placing an advertisement in two Boston gay newspapers and a local woman’s newspaper. 
The subjects had all experienced their parents’ divorce. Interviews were conducted by 
the researcher only. No mention of reliability is made. Instrumentation is not described 
sufficiently to judge its quality. There was no comparison group. No scientific inferences 
may be drawn from this project. 

Patterson and Chan (1997) 

This is a review of the literature on gay fathers. The researchers do not report any new 
research in this article. 


Pennington (1987) # 31 

The researcher describes a clinical sample of 32 children from 28 lesbian mother families 
that she treated since 1977. All but 2 children were seen at an outpatient psychotherapy 
clinic for gay men, lesbians, and their families in San Francisco. The author provides her 
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impressions of the issues that these children faced as they dealt with their parents’ 
troubles. There is no sampling, instrumentation, or statistical analysis. There was no 
comparison made with children from heterosexual parents. 


Pies (1990) 

This is not a research article. It is a journalistic account of personal experiences. 


Allen and Burrell (1996). 

The analysis of this study is described in detail in the body of the affidavit. 


Chan, Raboy and Patterson (1998). 

The researchers assembled a self-selected sample by recurring families from former 
clients of The Sperm Bank of California. Clients who conceived and gave birth to 
children at least 5 years before the study was conducted were invited to participate. 195 
families were so identified. The researchers were able to locate and contact 108 (55%). 
Of these 1 08, a total of 80 (74%) agreed to participate. The overall response rate, 
therefore, was 80/195 = 41%. Response rates, however, differed dramatically by sexual 
orientation of the parent. All eligible lesbian couples (100%) participated. But only 30% 
of lesbian single mothers, 31% of heterosexual couples and 30% of heterosexual single 
mothers participated. 

As almost every study reviewed so far has found, these researchers note that the sample 
of lesbian biological mothers had significantly more education than did others. The 
lesbians also had higher average incomes. We cannot know about the majority of 
heterosexuals who decided not to participate. 

The researchers administered several well-known and reliable measures of children’s 
well being. 
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The authors acknowledge the limited power of their statistical analyses, and failed to 
incorporate statistical controls for the differences (in education and income) found among 
their groups. 

Several potential sources of bias are acknowledged. First, the initial contact with 
potential subjects was from The Sperm Bank rather than the researchers. The extent to 
which this elicited differential participation rates is unknown. But surely, the 
dramatically different response rates are a critical source of concern for the results of this 
study. The failure to control for (acknowledged) differences among groups is also a flaw 
in the analysis. And probably most important, the use of women who have been 
artificially inseminated raises very serious questions about how representative this group 
of lesbians is. Due to the problems with the sample and methods of analysis, no scientific 
inferences may be drawn from this research. 

Brewaeys, Ponjaert, Van Hall, and Golombok (1997) 

This is a well-designed analysis that attempted to study entire populations rather than 
samples of them. The “sample” of 30 lesbian mother families with children (aged 4-8) 
conceived through Donor Insemination was recruited through the Fertility Department of 
the Brussels University Hospital. All families where the mother had attended the clinic 
between 1986 and 1991 were asked to participate. The agreement rate was 100%. The 
comparison group of 38 heterosexual Donor Insemination families and of 30 naturally 
conceived heterosexual families was recmited through the Fertility Department and the 
Obstetric Department of the University Hospital Leiden. All heterosexual families with a 
child born between 1986 and 1990 were asked to participate. Similar requests were made 
to parents whose children were born naturally. Response rates were 53% for the 
heterosexual Donor Insemination families, and 60% for the naturally conceived families. 
In-home interviews were conducted. It is fair to say that the sample may be considered 
broadly representative for the general population of lesbian mothers who attended a 
fertility clinic in order to conceive. Response rates and self- selection biases for the other 
groups jeopardize the degree to which each represents the relevant population, although 
the procedure is vastly superior to almost all others reviewed in this brief 
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Comparisons of the groups revealed that they differed on educational levels with lesbians 
having considerably higher average educational attainments. Education, however, was 
not controlled in subsequent analyses. Much of the instrumentation consisted of reliable 
measures of child well being. The statistical analyses (though lacking needed controls) 
revealed no significant differences in the quality of relationships between lesbians (and 
their partners) and heterosexual couples. Nor was the parent-child relationship different 
among groups when biological mothers were compared. Unfortunately, the samples were 
too small to draw any conclusions about the lack of difference between groups (i.e. the 
study lacked sufficient statistical power). And finally, this study suffers from the same 
problem noted above, women who have been inseminated by artificial methods are likely 
to differ in important, yet unknown ways from lesbians who have conceived naturally. 
Still, despite the obvious limitations, this is one of the better studies among all that were 
reviewed. 

Flacks, richer, Masterpasqua, and Josepth (1995) 

This study was reviewed and critiqued above. 


Steckel (1985) 

This citation refers to an unpublished doctoral dissertation. 


Golombok, Spencer, and Rutter (1983). 

This study was reviewed and critiqued above. 

Tasker and Golombok (1997) 

This study was reviewed and critiqued above. 


Gottman (1990) 

This review of the literature was discussed earlier. 
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Schwartz (1985) Unpublished dissertation) 

This citation refers to an unpublished doctoral dissertation. 


Karkpatrick, Smith, and Roy (1981) 

The researchers report on a study of the psychological status of a non-probability self- 
selected sample of 1 0 boys and 1 0 girls living full time with their “self identified” lesbian 
mothers. A comparison group of 10 boys and 10 girls living full-time with their single- 
heterosexual mothers was also evaluated. Mothers were recruited through snowball 
sampling and with a request in a National Organization for Women newsletter. All 
participants in the study, therefore, were self-selected. Each child was evaluated by 
several different researchers. No descriptive information is provided that would allow 
me to assess the differences between the two groups in tenns of education, income, or 
other possibly extraneous influences. No information is provided about the children’s 
backgrounds that might allow the reader to assess the findings in light of such factors. In 
the absence of statistical analysis, the authors conclude “lesbian mothers and heterosexual 
mothers were very much alike in their marital and maternal interests, current life-styles, 
and childrearing practices.” (p 550). This is a good qualitative study, though it does not 
offer scientific evidence about the comparative profiles of the two groups. 


Puryear (1983) 

This citation refers to an unpublished doctoral dissertation. 

Rees (1979) unpublished doctoral dissertation 

This citation refers to an unpublished doctoral dissertation. 


Barrett and Robinson (1990) 

This is not a research report but a series of case studies of an unknown group of children 
of gay fathers. The authors raise an important point. They note: “In reviewing the impact 
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of gay fathering on children, it is important to acknowledge that most children who live 
with gay fathers are also the products of divorce and may present psychological distress 
that typically accompanies families experiencing marital dissolution. All too often the 
emotional distress of children with gay parents is solely attributed to the parents’ sexual 
orientation rather than seen as a complex mixture of family dynamics, divorce 
adjustment, and incorporation of the parents’ sexual coming out.” (p 82). In making this 
point, the author reminds us that research on this subject must control for such obvious 
factors. Failure to do so will bias the results of any study. None of the studies reviewed 
controlled for such factors. 


Golombok, Spencer, and Rutter (1983) # 10 

The researchers report the results of studies conducted on non-probability samples of 27 
lesbian families with a total of 37 children, and a comparison group of 27 heterosexual 
families with a total of 37 children. The definition of “lesbian” used was that a women 
must regard herself as predominantly or wholly lesbian and must currently be in a 
homosexual relationship, or have been in one in her last relationship. “Heterosexual” 
was defined behaviorally, by recruiting women whose last sexual relationship was with a 
man. Personal interviews were conducted. Instrumentation is not described in detail, 
reliability of indicators is not reported, nor is inter-rater reliability noted. 

The two groups differed in an important way. All of the single-parents lived alone with 
their children. Most of the lesbians lived with a partner (only 9 of 27 lived alone with 
their children). Though the two groups were similar in regards age, and past marital 
status, they differed importantly on educational levels (67% of the lesbians and 37% of 
the heterosexual women had advanced education/training (p 556). The two groups of 
mothers also differed in their contact with their children’s father. 

Despite the differences between the two groups, appropriate statistical controls were not 
employed to adjust for these differences. The authors acknowledge the limitations of 
these results when they note “It is not possible to know what biases were involved in the 
method of sample selection.” (569). Moreover, since almost all the children had been 
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bom into a heterosexual household where they had spent at least two years, “This may be 
relevant in that both gender identity and sex role behavior are established early in the 
preschool years and the roots of sexual object choice (in so far as they are experiential) 
may also be found in the same age period. Accordingly, it would be unjustified to 
generalize our findings to rearing in a lesbian household from the outset.” (p 569) 


Huggins (1989)# 15 

This article reports the results of a study of self-esteem among adolescents. The author 
assembled two non- probability samples. 36 adolescent children (13 to 19) from 32 
families were divided into two groups based on their mother’s sexual “object choice.” 
The resulting samples contained nine male and female adolescents each. There is no 
description of how the sample was selected or obtained. The author notes that “to be 
asked to participate in the study, the children had to be aged 13 to 19 years and be living 
with their self-designated lesbian mother or self-designated heterosexual mother. The 
children were the biological products of a heterosexual marriage that had ended in 
divorce at least one year prior to the time of the study.” (p 126). The author relies on a 
well-known measure that has established reliability in large samples. Presumably, all in- 
person interviews were conducted by the author (though this is not mentioned). There 
are no statistical controls used to compensate for potential extraneous factors. And 
without any infonnation about how the sample was obtained, it is not possible to 
comment on the likely biases inherent in this project. 

Green, Mandel, Hotvedt, Gray, and Smith (1986) 

This research was reviewed and critiqued above. 


Hotvedt and Mandel (1982) # 45 

The authors report a study of “self designated” lesbians with custody or joint custody of 
at least one child (age 3- 1 1) and a matched heterosexual sample of “self designated” 
heterosexual single mothers. Sample sizes are not reported. Sample recruitment 
strategies are not reported. The author made a good attempt to deal with extraneous 
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factors by matching the (unknown size) samples on age, race, and marital status of the 
mother, sex of the child, length of separation from the father, income of the family, 
education of the mother, and mother’s religion as a child. Self administered 
questionnaires appear to have been employed. There is no description of the 
instrumentation except for well-known measures of mental ability. No results are 
presented. No response rate can be calculated. Without any description of the sample, or 
any statistical results, it is impossible to evaluate this study. 


Lesbian and Gay Parenting at (American Psychological 
Association)(1995). 

This is a joint publication of the American Psychological Association’s Committee on 
Women in Psychology, Committee on Lesbian and Gay Concerns, and Committee on 
Children, Youth, and Families. It is written by Professor Charlotte Patterson, and is a 
review of the literature and annotated bibliography. It is not a research article. 


Rees (1979) 

This citation refers to an unpublished doctoral dissertation. 


Flaks, Fischer, Masterpasq ua, and Joseph (1995) 

This study was reviewed and critiqued above. 


Green, Mandel, Hotvedt, Gray, and Smith (1986 ) 

This research was reviewed and critiqued above. 


Kirkpatrick, Smith and Roy (1981) 

This article was reviewed and critiqued above. 
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Golombok, Spencer and Rutter (1983) 

This article was reviewed and critiqued above. 

Kirkpatrick (1987) 

This summary of several clinical cases was reviewed and critiqued earlier. 

Patterson and Redding (1996) 

This review of the literature was discussed earlier. 


Bailey, Bobrow, Wolfe and Mikach (1995) 

The researchers recruited a non-probability sample of 55 gay and bisexual fathers through 
advertisements in homophile publications. These self-selected men were asked to discuss 
their sons. The sons were subsequently contacted by the researchers. Of the total of 82 
sons available, infonnation was gathered from 43 (52%). Instrumentation is not 
described, and there are no reports on reliability. There was no comparison group. The 
number of interviewers is not reported, nor are inter-rater reliabilities reported. 9% of the 
(contacted) sons were found to be homosexuals, though no operational definition of that 
term is provided. Rather, both fathers and sons were asked to characterize (the sons) as 
homosexual, heterosexual, or bisexual, allowing the subjects to define the terms as they 
wished. 

The authors acknowledge the most serious potential bias of the study, self- selection. “The 
most important potential bias is that fathers decisions to participate might depend in part 
on their sons’ sexual orientations. .. The second limitation concerns the absence of a 
control group.” (p 127). Most interestingly, the researchers acknowledge that the rate of 
homosexuality among the sons of gay men is higher than found in the general population. 
“It could be argued the rate of homosexuality in the sons (9%) is several time higher than 
that suggested by the population-based surveys and is consistent with a degree of father- 
to-son transmission.” (p 128). The authors argue that this is not the case, however, due to 
the design problems of the study and the sample. The authors appear unwilling to accept 
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the findings of their own study and go to lengths to explain why the results should not be 
interpreted on their face. . 


Golombok, Spencer and Rutter (1983) 

This study was reviewed and critiqued above. 


Golombok and Tasker (1996) 

This study is reviewed in the body of my affidavit. 


Gottman (1990) 

This article was reviewed and discussed earlier. 


Green, Mandel, Hotvedt, Gray, and Smith (1986) 

This research was reviewed and critiqued above. 


Green (1978) 

The author reports on his study of the sexual identity of 37 children raised by homosexual 
or transsexual parents. The author (a psychiatrist) examined 37 children who were being 
raised by at least one parent who was either transsexual or homosexual. This is a clinical 
sample and cannot be regarded as representative of any defined population. The 
instrumentation (psychiatric treatments) are not detailed. There is no mention of 
reliability given that the author conducted all sessions. There is no comparison group. 


Hoeffer (1981) 

The author reports the result of a comparison of 20 lesbian and 20 heterosexual single 
mothers from the San Francisco Bay area and their only or oldest child, ages six through 
nine. The definitions of homosexual and heterosexual are “self identified.” The author 
gives no indication of how the subjects were recruited. No comparative statistics are 
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provided to permit a comparison of the two groups. A modified version of a reliable 
measure of children’s toy preferences was employed. All interviews were conducted by 
the author in the home of the subject. Without information about how the two groups 
compared (on, for example, education, age, income, race, etc.) or how the subjects were 
recruited for the study, it is impossible to comment on the potential biases in this study. 


Kirkpatrick, Smith, and Roy (1981) 

This study was reviewed and critiqued above. 


Miller (1979) 

The author conducted depth interviews with a snowball sample of 40 homosexual fathers 
and 14 of their children. No further description of the sampling is provided. No details 
are offered about the instrumentation. No comparison group was involved. There is no 
discussion of how “homosexuality” was measured. The author reports that 3 of the 14 
men said they had fantasized about having sex with their sons (but none had ever acted 
on it)(p546). One in six sons, and one in eight daughters were homosexuals. This finding 
led the author to conclude “On the basis of this small, nonrandom sample, there does not 
appear to be a disproportionate amount of homosexuality among the children of gay 
fathers.”(p 547) despite the absence of any comparative evidence from heterosexuals. 


Schwartz (1986) 

This is an unpublished doctoral dissertation. . 
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142. The comments and analysis contained in the main body of this affidavit 

and the six Appendices that follow the main body comprise the totality of my opinion in 
this matter 


Sworn before me at the City 
of in the State 

of Virginia, in the United 
States of America, this 
day of March 2001 


Steven L, Nock 


Notary Public 
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INTEREST OF AMICUS CURIAE 

When a federal law is challenged, no one has a greater interest in the defense 
of that law than Congress, the representatives of the American people. Ordinarily, 
Congress relies on the Department of Justice (“DOJ”) to provide a robust defense 
of federal laws. In the past two years, however, DOJ has openly acloiowledged a 
new-found reluctance to present a vigorous defense of the Defense of Marriage Act 
(“DOMA”). As Assistant Attorney General Tony West recently explained, DOJ 
has “presented the court through [its] briefs with information which seemed to 
undermine some of the previous rationales that have been used [in] defense of that 
statute.” Ryan J. Reilly, DOJ Official: Defending DADT, DOMA “Difficult" for 
Administration, Talking Points Memo, Nov. 22, 2010.' In fact, DOJ “has worked 
with the Civil Rights Division's liaison to the gay, lesbian, bisexual and 
transgender community” to ensure it does not “advance arguments that tliey would 
find offensive.” Id. 

Indeed, DOJ has chosen not to present the Court with the arguments 
embraced by the Supreme Court and every other state and federal appellate court to 
consider challenges to the traditional opposite-sex definition of marriage under the 
federal constitution. Rather, it has adopted an approach that even political 

* available at http://tpmmnckraker.talkingpointsmemo.eom/2010/l 1/ 
dojofficialdefendingdadtdomadifficultforadministration.plip. 
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supporters of same-sex marriage describe as “faint-hearted advocacy” of a duly 
enacted federal statute.^ The anemic defense provided by DOJ does not begin to 
adequately inform this Court of the binding precedent and clear rational basis 
supporting the federal definition of marriage. In order to fully inform this Court, 
Representative Lamar Smith, Chairman of the House Committee on the Judiciary, 
respectfully submits tliis brief. 

All parties have consented to this filing. No party’s counsel autliored the 
brief in whole or in part, and no party, party’s counsel, or other person contributed 
money intended to fund its preparation or submission, 

SUM^L4RY OF ARGUMENT 

This Brief presents critical arguments supporting DOMA that are 
conspicuously absent from DOJ’s current defense of the law. In prior challenges 
to DOMA — in which the law has been consistently upheld — DOJ argued 
successfully that the Supreme Court’s decision in Baker v. Nelson, 409 U.S. 810 
(1 972), is “binding and dispositive” of DOMA’s constitutionality. H.g., Defs.’ Br. 
Mot. Dismiss at 5, 6, Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 2005) (No. 


^ “[G/7/ V. United States} looks almost like collusive litigation .... Asa supporter 
of gay marriage, I still think that the DOJ’s faint-hearted advocacy is no way to run 
a legal system.” Richard A. Epstein, Judicial Offensive Against Defense of 
Marriage Act, Forbes.com, July 12, 2010, http://www.forbes.eom/2010/07/12/gay- 
marriage-massachusetts-supreme-court-opinions-col umnists-richard-a- 
epstein.html. 
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8:04-cv-01680) (ECF No. 39). This brief provides the Court with that missing 
argument. 

In addition, in each of its past successful cases, DOT forcefully argued that 
the traditional opposite-sex definition of marriage codified by DOMA furthers the 
important interests identified by Congress — including, most notably, society’s 
“deep and abiding interest in encouraging responsible procreation and child 
rearing,” Comm, on tlie Judiciary, Report on DOMA, H.R. Rep. No. 104-664 at 13 
(1996), reprinted m 1996 U.S.C.C.A.N. 2905, 2917. See, e.g., Br. Appellee United 
States at 33, 37, Sme/t v. Cnty. of Orange, 447 F.3d 673 (9th Cir. 2006) (No. 05- 
56040) (arguing that DOMA furthers these “manifestly legitimate” interests).^ 

Although imder the current Admmistration, DOJ has suddenly disavowed these 
interests, whether DOMA furthers “manifestly legitimate” interests does not turn 
on Executive-branch policy shifts. The interests invoked by Congress have not 
changed. And many courts — including every federal or state appellate coiut to 
consider the issue under the Federal Constitution, and the majority of state 
appellate courts to do so under their own constitutions — have found the same 
interests identified by Congress more than sufficient to sustain the traditional 
opposite-sex definition of marriage. This brief provides the Cotuf with a defense 


^ The DOJ’s brief in Smelt is included in full in the Addendum. 
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of the principal rationale articulated by Congress in enacting DOMA and 
repeatedly embraced by appellate courts across the Nation. 

ARGUMENT 

I. THE DISTRICT COURT’S RULINGS CONTRADICT BINDING 

PRECEDENT FROM THE SUPREME COURT AND THE UNIFORM 
JUDGMENT OF STATE AND FEDERAE APPEEEATE COURTS 
ACROSS THE NATION. 

To read the district court’s opinions, one might think tliat the validity of the 
traditional opposite-sex definition of marriage under the Federal Constitution was 
an issue of first impression. Nothing could be further from the truth. Indeed, the 
district court’s holding that die United States Constitution requires the federal 
government to recognize same-sex relationships as marriages contravenes binding 
precedent from the Supreme Court. It is also contrary to the consistent decisions of 
every state and federal appellate coiul to address the validity of the traditional 
definition of marriage under the Federal Constitution. 

A. The Supreme Court’s Decision in Baker v. Nelson Mandates 
Reversal of the District Court’s Rulings. 

In Baker v. Nelson, 409 U.S, 810 (1972), the Supreme Court unanimously 
dismissed, “for want of substantial federal question,” an appeal from the Minnesota 
Supreme Court presenting the same questions at issue here: whedier the 
govemmenf s refusal to recognize same-sex relationships as marriages violates due 
process and equal protection. Id., see also Jurisdictional Statement at 3, Baker v. 
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Nelson, 409 U.S. 810 (1972) (No. 1 1-1021); Baker v. Nelson, 291 Minn. 310, 191 
N.W.2d 185 (Minn. 1971). Although Safer was not cited by the district court. 

Plaintiffs, or even DOJ, the Supreme Court’s dismissal of the appeal in that case 
was a decision on the merits that is binding on lower courts on the issues presented 
and necessarily decided. Mandel v. Bradley, 432 U.S. 173, 176 (1977) (per 
curiam); accord Auburn Police Union v. ('arpenter, 8 F.3d 886, 894 (1st Cir. 

1993). It thus constitutes “controlling precedent, imless and imtil re-examined by 
[the Supreme] Court.” TuUy v. (iriffin, Inc., 429 U.S. 68, 74 (1976), And because 
Plaintiffs’ claims are the same as those rejected in Baker, they are foreclosed by 
that decision, 

B. The District Court’s Ruling Is Contrary to the Unanimous 
Conclusion of Appellate Courts Across the Country. 

The district court’s decision conflicts not only with Baker, but also with the 
decisions of evety other state or federal appellate court to address the validity of 
the traditional opposite-sex definition of marriage under the Federal Constitution, 
including the United States Courts of Appeals for the Eighth and Ninth Circuits, 
three state courts of final resort, and four intermediate state courts. See Citizens for 
Equal Prof. v. Bnming, 455 F.3d 859, 871 (8th Cir. 2006); Adams v. Howerton, 

673 F.2d 1036, 1042 (9th Cir. 1982); Dean v. District of Columbia, 653 A. 2d 307, 

308 (D.C. 1995); In re Marriage ofJ.B. andH.B., 326 S.W.3d 654, 675-77 (Tex. 
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Ct. App. Dec. 8, 2010); Standhardt v. Superior Court of Ariz., 206 Ariz. 276, 278, 

77 P.3d 451, 453 (Ariz. Ct. App. 2003); Singer v, /fora, 1 1 Wash. App. 247, 262- 
64, 522 P.2d 1187, 1197 (Wash. Ct. App. 1974); Jo«e.s v. Hai/ahan, 501 S.W.2d 
588, 590 (Ky. 1973); Wa/ter, 291 Minn, at 313-1 5, 191 N.W.2dat187. The district 
court’s decisions thus stand in stark conflict with the considered, uniform judgment 
of this Nation’s appellate courts. 

II. DOMA EASILY SATISFIES RATIONAL BASIS SCRUTINT’. 

Wlien it codified the traditional opposite-sex definition of marriage for 
purposes of federal law. Congress clearly artieulated the overridmg societal interest 
it sought to advance: “At bottom, civil society has an interest in maintaining and 
protecting the institution of heterosexual marriage because it has a deep and 
abiding interest in encouraging responsible procreation and child-rearing. Simply 
put, government has an mterest in marriage because it has an interest in children.” 
H.R.Rep.No. 104-664 atl3, 1996 U.S.C.C.A.N. at 291 7. In identifying this 
interest. Congress stood on firm, well-trodden ground: as eminent authorities 
tliroughout the ages have uniformly recognized, it is precisely because marriage 
serves this vital, universal interest that it has existed in virtually every society 
throughout history. And, as demonstrated below. Congress’s decision to provide 
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federal recognition and benefits to committed opposite-sex relationships plainly 
furthers the vital interests that marriage has always served.'* 

A. Responsible Procreation And Childrearing Have Always 
Been an Animating Purpose of Marriage in Virtually Every 
Society. 

The federal definition of marriage as “a legal imioti between one man and 
one woman as husband and wife,” I U.S.C. § 7 (2010), is neither surprising nor 
invidious. To the contrary, with only a handful of very recent exceptions, marriage 
is, and always has been, limited to opposite-sex unions in virtually every society. 

Indeed, imtil recently “it was an accepted trutli for almost everyone who ever lived, 
in any society in which marriage existed, that there could be marriages only 
between participants of different sex.” Hernandez v. Robles, 7 N.Y.3d 338, 361, 

855 N.E.2d 1, 8 (N.Y. 2006). In the words of highly respected anthropologist 
Claude Levi-Strauss, “the family — based on a imion, more or less durable, but 
socially approved, of two individuals of opposite sexes who establish a household 
and bear and raise children — appears to be a practically universal phenomenon, 
present in every type of society.” The View From Afar 40-4 1 (1985); see also G. 

Robina Quale, A History of Marriage Systems 2 (1988) (“Marriage, as the socially 


■* DOMA is also rationally related to Congress's legitimate interests in 
administrative efficiency and morality. See H.R. Rep. No. 1 04-664 at 1 5-1 6, 1 8; 
Br. Professor Robert P. George et al.. Amici Curiae Supporting Appellants. 
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recognized linking of a specific man to a specific woman and her offspring, can be 
found in all societies.”). 

Nor is this traditional limitation in any way arbitrary or irrational. Rather, it 
reflects the undeniable biological reality that opposite-sex unions — and only such 
unions — can produce children. Marriage, thus, is “a social institution with a 
biological foundation.” Claude Levi-Straiiss, Introduction to 1 A History of the 
Family: Distant Worlds, Ancient Worlds 1, 5 (Andre Burguiere, et al. eds., 

Belknap Press of Harvard Univ. Press 1996) (1996). Indeed, an overriding 
purpose of marriage in virtually every society is, and has always been, to regulate 
sexual relationships between men and women so that the unique procreative 
capacity of such relationships benefits rather than harms society. In particular, 
through the institution of marriage, societies seek to increase the likelihood that 
children will be bom and raised in stable and enduring family units by both the 
mothers and the fathers who brought them into this world. 

This central — indeed animating — purpose of marriage was well explained 
by William Blackstone, who, speaking of the “great relations in private life,” 
describes the relationship of “husband and wife” as “founded in nature, but 
modified by ci'vil society: the one directing man to continue and multiply his 
species, the other prescribing the manner in which that natural impulse must be 
confined and regulated.” William Blackstone, 1 Commentaries *422. Blackstone 
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then immediately turns to the relationship of “parent and child,” which he 

describes as “consequential to that of marriage, being its principal end and design: 

and it is by virtue of this relation that infants are protected, maintained, and 

educated.” W.; see also id. *435 (“the establishment of marriage in all civilized 

states is built on this natural obligation of the fatlier to provide for his children; for 

that ascertains and makes known the person who is bound to fulfill this obligation; 

whereas, in promiscuous and illicit conjunctions, the father is unknown”). John 

Locke likewise writes that marriage “is made by a voluntary compact between man 

and woman,” Second Treatise of Civil Government § 78 (1690), and then provides 

essentially the same explanation of its purposes; 

For the end of conjunction between male and female, being not barely 
procreation, but the continuation of the species; this conjunction 
betwixt male and female ought to last, even after procreation, so long 
as is necessary to the nounshment and support of the young ones, who 
are to be sustained by those that got them, till they are able to shift and 
provide for themselves. 

Second Treatise of Civil Government § 79 (1690). 

Throughout history, other leading linguists, lawyers, and social scientists 
have likewise consistently recognized the essential connection between marriage 
and responsible procreation and childrearing. See, e.g., Noali Webster, 2 An 
American Dictionary of the English Language (1st ed. 1 828) (defining marriage as 
the “act of uniting a man and woman for life” and explaining that marriage “was 
instiUited . . . for the purpose of preventing the promiscuous intercourse of the 
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sexes, for promoting domestic felicity, and for securing the maintenance and 
education of children”); Joel Prentiss Bishop, Commentaries on the Law of 
Marriage & Divorce § 225-26 (1 st ed. 1 852) (“It has always . . . been deemed 
requisite to the entire validity of marriage . . .that the parties should be of different 
sex. . . [T]he first cause and reason of matrimony . . . ought to be the design of 
having an offspring . . . the law recognizes [this] as the principle end[] of 
matrimony”); Bronislaw Malinowski, Culture, andMyth 11 (1962) (“tlie 
institution of marriage is primarily determined by the needs of the offspring, by the 
dependence of the children upon their parents”); Quale, mpra, at 2 (“Through 
marriage, children can be assured of being born to both a man and a woman who 
will care for them as they mature.”); James Q. Wilson, The Marriage Problem 41 
(2002) (“Marriage is a socially arranged solution for the problem of getting people 
to stay together and care for children that the mere desire for children, and the sex 
that makes children possible, does not solve.”); W. Bradford Wilcox, et al., eds., 

Why Marriage Matters: Twenty-Six Conclusions from the Social Sciences 1 5 (2d 
ed. 2005) (“As a virtually universal human idea, marriage is about regulating the 
reproduction of children, families, and society.”), hi the words of the sociologist 
Kingsley Davis: 

The family is the part of the institutional system through which the 
creation, nurture, and socialization of the next generation is mainly 
accomplished. . . . The genius of the family system is that, through it, 
the society nonnally holds the biological parents responsible for each 
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other arid for their offspring. By identifying children with their 
parents . . . the social system powerfully motivates individuals to settle 
into a sexual union and take care of the ensuing offspring. 

The Meaning & Significance of Marriage in Coniemporary Society 7-8, in 
Contemporary Marriage: Comparative Perspectives on a Changing Institution 
(Kingsley Davis, ed. 1985). 

As these and many similar autlioritres illustrate, the understanding of 
marriage as a union of man and woman, uniquely involving the rearing of children 
born of their union, is age-old, universal, and enduring. Indeed, prior to the recent 
movement to redefine marriage to include same-sex relationships, it was 
commonly understood, without a hint of controversy, that the institution of 
marriage owed its very existence to society’s vital interest in responsible 
procreation and childrearing. That is why, no doubt, the Supreme Court has 
repeatedly recognized marriage as “fundamental to our very existence and 
survival.’’ E.g., Loving v. Virginia, 388 U.S. 1, 12 (1967). And certainly no other 
purpose can plausibly explain the ubiquity of the institution. As Bertrand Russell 
put it, “it is through children alone that sexual relations become of importance to 
society.” Bertrand Russell, Mawiage A Morals 96 (Routledge Classics, 2009). 

Thus, “[b]ut for children, there would be no need of any institution concerned with 
sex.” W.at48. Indeed, if “human beings reproduced asexually and ... human 
offspring were self-sufficient),] . . . would any culture have developed an institution 
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anything like what we know as marriage? It seems clear that the answer is no.” 
Robert P. George, el ai. What is Marriage? 34 Harv. J. L. & Pub. Poky 245, 286- 
87 (Winter 2010). 

In short, as Congress aptly explained: 

Were it not for the possibility of begetting children inherent in 
heterosexual unions, society would have no particular interest in 
encouraging citizens to come together in a committed relationship. 

But because America, like nearly every known human society, is 
concerned about its children, our government has a special obligation 
to ensure that we preserve and protect the institution of marriage. 

H.R. Rep. No. 104-664 at 14, reprinted in 1996 U.S.C.C.A.N. at 2918. 

B. DOMA Plainly Furthers Society’s Vital Interest in 
Responsible Procreation and Childrearing. 

The traditional opposite-sex definition of marriage codified by DOMA 
plainly bears at least a rational relationship to society’s interest in increasing the 
likelihood that children will be born to and raised by the couples who brought them 
into the world in stable and enduring family units. Because only sexual 
relationships between men and women can produce children, such relationships 
have the potential to further — or harm — this interest in a way, and to an extent, that 
other types of relationships do not. By retaining the traditional definition of 
marriage as a matter of federal law. Congress preserves an abiding link between 
that institution and this traditional purpose, a purpose that still serves vital interests 
that are uniquely implicated by male-female relationships. And by providing 
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federal recognition and benefits to committed opposite-sex relationships, DOMA 

provides an incentive for individuals to chaimel potentially procreative conduct 

into relationships where that conduct is likely to further, rather than hann, society’s 

interest in responsible procreation and childrearing. 

1 . “[l]t seems beyond dispute that the state has a compelling interest in 

encouraging and fostering procreation of the race and providing status and stability 

to the enviromnent in which children are raised.” Adams, 486 F. Supp. at 1124. 

Indeed, “[i]t is hard to conceive an interest more legitimate and more paramount 

for the state than promoting an optimal social structure for educating, socializing, 

and preparing its future citizens to become productive participants in civil society.” 

Lofton V. Secretary of the Dep’t of Children dr Family Servs., 358 F.3d 804, 819 

(1 1th Cir. 2004). The Supreme Court has confirmed this vital societal interest, 

holding repeatedly that marriage is “fundamental to our very existence and 

survival.” F.g., Loving, 388 U.S. at 12. 

Underscoring society’s interest in marriage is the undisputed truth that when 

procreation and childrearing lake place outside stable family units, children suffer. 

As a leading survey of social science research explains: 

Children in single-parent families, children born to unmarried 
mothers, and children in stepfamilies or cohabiting relationships face 
higher risks of poor outcomes than do children in intact families 
headed by two biological parents. . . . There is thus value for children 
in promoting strong, stable marriages between biological parents. 
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Kristen Anderson Moore, et A., Marriage from a Child's Perspective, Child 
Trends Research Brief at 6 (June 2002). 

Tn addition, when parents, and particularly fathers, do not take responsibility 
for their children, society is forced to step in to assist, through social welfare 
programs and by other means. Indeed, according to a Brookings Institute study, 
$229 billion in welfare expenditures between 1970 and 1996 can be attributed to 
the breakdown of the marriage cultiu-e. Isabel V. Sawhill, Families at Risk, in 
Setting National Priorities: the 2000 Election and Beyond 108 (Henry J. Aaron & 
Robert Danton Reischauer eds., 1999). 

More than simply draining public resources, the adverse outcomes for 
children so often associated with single parentliood and father absence, in 
particular, ham society in other ways, as well. As President Obama has 
emphasized: 

We know the statistics — that children who grow up without a father 
are five times more likely to live in poverty and commit crime; nine 
times more likely to drop out of schools and twenty times more likely 
to end up in prison. They are more likely to have behavioral problems, 
or run away from home, or become teenage parents themselves. And 
the foundations of oiu community are weaker because of it. 

President Obama, Statement at the Apostolic Church of God (Jmie 15, 2008).^ 


^ available at http://www.realclearpolitics.coiii/articles/2008/06/obamas 
_speech_on_fatherhood.html. 
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Conversely, children benefit ■when they are raised by the couple who brought 
them into this world in a stable family unit. “[RJesearch clearly demonstrates that 
family structure matters for children, and the family structure that helps children 
the most is a family headed by two biological parents in a low-conflict marriage.” 

Moore et al., supra, at 6. These benefits appear to flow in substantial part from the 
biological connection shared by a child with both mother and father. See, e.g., id. 
at 1-2 (“[l]t is not simply the presence of two parents, . . . but the presence of two 
biological parents that seems to support children’s development.”); Wendy D. 

Manning & Kathleen A. Lamb, Adolescent Well-Being in Cohabiting, Married, & 
Single-Parent Families, 65 .1. Marriage & Farn. 876, 890 (2003) (“The advantage 
of marriage appears to exist primarily when the child is the biological offspring of 
both parents.”). 

In addition, there is little doubt that children benefit from having a parent of 
each gender. As Professor Norval Glenn explains, “there are strong theoretical 
reasons for believing that both fathers and mothers are important, and the huge 
amount of evidence of relatively poor average outcomes among fatherless children 
makes it seem unlikely that tliese outcomes are solely the result of the correlates of 
fatherlessness and not of fatherlessness itself.” Norval D. Glenn, The Struggle for 
Same-Sex Marriage, Soc’y 27 (2004). Many others agree. ,S’ee, e.g., David 
Popenoe, Life Without Father: Compelling New Evidence that Fatherhood d 
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Marriage are Indispensable for the Good of Children & Society 146 (1996) (“The 
burden of social science evidence supports the idea that gender-differentiated 
parenting is important for human development and that the contribution of fathers 
to childrearing is unique and irreplaceable.”), .lames Q. Wilson, supra, at 1 69 
(“The weight of scientific evidence seems clearly to support the view that fathers 
matter.”); David Blankenhom, Fatherless America 25 (HarperPerennial 1996) (“In 
virtually all hiunan societies, children’s well-being depends decisively upon a 
relatively high level of paternal investment.”). 

2. As a simple and undeniable matter of biological fact, same-sex 
relationships, which cannot naturally produce offspring, do not implicate society’s 
interest in responsible procreation in the same way that opposite-sex relationships 
do. See Nguyen v. INS, 533 U.S. 53, 73 (2001) (“To fail to acknowledge even our 
most basic biological differences . . . risks making the guarantee of equal protection 
superficial, and so disserving it.”). And given this biological reality, as well as 
marriage’s central concern with responsible procreation and childrearing, the 
“commonsense distinction,” Heller v. Doe, 509 U.S. 312, 326 (1993), that our law 
has traditionally drawn between same-sex couples, which are categorically 
incapable of natural procreation, and opposite-sex couples, which are in general 
capable of procreation, “is neither surprising nor troublesome from a constiUibonal 
perspective.” Nguyen, 533 U.S. at 63. For as the Supreme Court has made clear, 
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“where a group possesses distinguishing characteristics relevant to interests the 
State has the authority to implement, a State’s decision to act on the basis of those 
differences does not give rise to a constitutional violation.” Board of Trustees v. 

Garrett, 531 U.S. 356, 366-67 (2001) (internal quotation marks and citations 
omitted); accord City of Cleburne v. Clehume Living Ctr., 473 U.S. 432, 441-42 
(1985). Simply put, “[t]he Constitution does not require things which are different 
in fact or opinion to be treated m law as though they were the same.” Tacco r. 

Quill, 521 U.S. 793, 799 (1997) (intenial quotation marks and citations omitted). 

Even though some same-sex couples do raise children, they cannot create 
them in the same way opposite-sex couples do — as the often unintended result of 
even casual sexual behavior. As a result, same-sex relationships simply do not 
pose the same risk of irresponsible procreation that opposite-sex relationships do. 

And as courts have repeatedly explained, it is the unique procreative capacity of 
heterosexual relationships — and the very real tlrreat it can pose to the interests of 
society and to the welfare of children conceived unintentionally — that the 
institution of marriage has always sought to address. See, e.g., Bnming, 455 F.3d 
at 867; Hernandez, 855 N.E.2d at 1, Morrison it Sadler, 821 N.E.2d 15, 24-25 
(Ind. Ct. App. 2005). 

3. Because sexual relationships between individuals of the same sex neither 
advance nor threaten society’s interest in responsible procreation in the same 
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manner, or to tire same degree, that sexual relationships between men and women 
do, the line drawn by DOMA between opposite-sex couples and other types of 
relationships, including same-sex couples, cannot be said to “rest[] on grounds 
wholly irrelevant to the achievement of the [government’s] objective.” Heller, 509 
U.S. at 324 (citation omitted). Accordingly, it readily satisfies rational-basis 
scrutiny. See id. Indeed, it is well settled both that a classification will be upheld 
when “the inclusion of one group promotes a legitimate governmental purpose, and 
tire addition of other groups would not,'” Johnson v. Robison, 415 U.S. 361, 383 
(1 974), and, conversely, that the government may make special provision for a 
group if its activities “tlireaten legitimate interests ... in a way that other [group’s 
activities] would not,” C/c/iurac, 473 U.S. at 448; see generally Vance v. Bradley, 

440 U.S. 93, 109 (1979) (law may “dr[aw] a line around those groups ... thought 
most generally pertinent to its objective”). 

Not surprisingly, then, “a host of Judicial decisions” have relied on the 
unique procreative capacity of opposite-sex relationships in concluding that “the 
many laws defining marriage as tlie union of one man and one woman ... are 
rationally related to die government interest in ‘steering procreation into 
marriage.’ ” Bnining, 455 F.3d at 867-68; see also Wilson, 354 F. Supp. 2d at 
1 308-09; In re Kandu, 3 1 5 B.R. 1 23, 1 45-47 (Bankr. W.D. Wash. 2004); Adams, 

486 F. Supp. at 1124-25; Baker, 191 N.W.2d at 186-87; In re Marriage ofJ.B., 
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326 S.W.3d 654, 680; Stcmdhardt , 77 P.3d af 461-64 (Ariz. Ct. App. 2003); 

Singer, 522 P.2d at 1197. This is true not only of every appellate court to consider 
this issue under the Federal Constitution, but the majority of state courts 
interpreting their own constitutions as well . See Conaway v. Deane, 40 1 Md. 219, 
317-23, 932 A.2d 571, 630-34 (Md. 2007); Hernandez, 855 N.E.2d at 7-8; 
Andersen v. King County, 138 P.3d 963, 982-85 (Wash. 2006) (plurality); 
Morrison, 821 N.E.2d at 2'i-'il,Standhardt, 11 P.3d at 461-64.* Without even 
citing any of these decisions, the district court summarily dismisses the proposition 
that procreation and childrearing bear any rabonal relabonship to the traditional 
opposite-sex definition of marriage and thus effectively condemns as irrational 
scores of federal and state coiut judges who have disagreed. 

C. The District Court’s Contrarv Arguments Lack Merit. 

In rejecting any rational relationship between the traditional opposite-sex 
definition of marriage embraced by DOMA and society’s interest in responsible 


* A number of foreign nations have reached the same conclusion. See french 
National Assembly, Report Submitted on Behalf of the Mission of Inquiry on the 
Family and Rights of Children, No. 2832 at 77 (English translation at 
http://www.preservemarriage.ca/docs/T'rance_Report_on_the_Family_Edited.pdf, 
original at http://www.assemblee-nationale.fr/l 2/pdf/rap-info/i2832.pdf) (“Above 
all else then, it is the interests of the child that lead a majority of the Mission to 
refuse to change the parameters of marriage.”); Australian Senate Legal and 
Constitutional Affairs Legislation Committee, Marriage Equality Amendment Bill 
2009, at 37, http://www.aph.gov.au/senate/ 
committee/legconctte/marriageequality/report/report.pdf . 
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procreation, tire district court failed meaningfully to engage the arguments 
embraced by so many other courts. Instead, it offered only a cursory and 
superficial analysis that is readily rebutted. 

1 . The district court first claimed that “[s]ince the enactment of DOMA, a 
consensus has developed among the medical, psychological, and social welfare 
communities that children raised by gay and lesbian parents are just as likely to be 
well-adjusted as those raised by heterosexual parents.” Gill v. Office of Personnel 
Management, 699 F. Siipp. 2d 374, 388 (D. Mass 2010). Not only does this claim 
rest on a liotly disputed premise, it is also simply beside the point. Indeed, it fails 
even to come to grips with the critical fact underlying society’s interest in 
responsible procreation — the luiique potential for relationships between men and 
women to prodnce children inevitably. E.g., Pruning, 455 F.3d at 867. 

“Despite legal contraception, numerous studies have shown that unintended 
pregnancy is the common, not rare, consequence of sexual relationships between 
men and women.” Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage 
as a Social Inslilulion, 2 U. St. Thomas L.J. 33, 47 (2004). And the question in 
nearly every case of unintended pregnancy is not whether the child will be raised 
by two opposite-sex parents or by two same-sex parents, but rather whether it will 
be raised, on the one hand, by both its mother and father, or, on the other hand, by 
its mother alone, often with public assistance. See, e.g., William J. Doherty et ah. 
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Responsible Fathering, 60 J. Marriage & Fam. 211, 280 (1998) (“In nearly all 
cases, children born outside of marriage reside with their mothers.”). And there 
simply can be no dispute tliat children raised in the former circumstances do better, 
on average, than children raised in the latter, or that society has a direct and 
compelling interest in avoiding the financial burdens and social costs too often 
associated with single parenthood. See, e.g., Sara McLanalian & Gary Sandefur, 
Growing Up with a Single Parent: What Hurts, What Helps 1 (1994) (“Children 
who grow up in a household with only one biological parent are worse off, on 
average, than children who grow up in a household with both of their biological 
parents, regardless of the parents’ race or educational background, regardless of 
whether the parents are married when the child is born, and regardless of whetlier 
the resident parent remarries.”). Thus, even if the district court were right that it 
matters not whether a child is raised by the child’s own parents or by any two 
males or any two females, it would still be perfectly rational for society to make 
special provision through the institution of marriage for the unique procreative 
risks posed by sexual relationships between men and women. 

At any rate, tire district court’s startling suggestion that children receive no 
special benefit, whatsoever, from being raised by their own mothers and fathers — 
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aiid indeed that it is irrational to believe otherwise’ — simply cannot be squared 
with a wealth of contrary scholarsliip and empirical studies, as discussed above, 
nor with the most basic instincts embedded in the DNA of the human species. The 
law “historically . . . has recognized that natural bonds of affection lead parents to 
act in the best interests of their children.” Farham v. J.R., 442 U.S. 584, 602 
(1979); see also, e.g., Gonzales v. Carhart, 550 U.S. 124, 159 (2007) (“Respect for 
human life finds an ultimate expression in the bond of love the mother has for her 
child.”); cf. Convention on the Rights of the Child, G.A. Res. 44/25, Art. 7, U.N. 

Doc. A/RES/44/25 (Nov. 20, 1 989) (“as far as possible, [a child has the right] to 
know and be cared for by his or her parents”). And “[a]lthough social theorists ... 
have proposed alternative child-rearing arrangements, none has proven as enduring 
as the marital family structure, nor has the accumulated wisdom of several 
millennia of human experience discovered a superior model.” Lofton, 358 F.3d at 
820. Courts have thus repeatedly upheld as rational the “commonsense” notion 
that “children will do best with a mother and father in the home.” Hernandez, 855 
N.E.2d at 7-8; see also, e.g., Bnming, 455 F.3d at 867-68; Lofton, 358 F.3d at 825- 

’ “[Tjhose challenging the legislative judgment must convince the court that the 
legislative facts on which the classification is apparently based could not 
reasonably be conceived to be true by the governmental decisionmaker.” Vance, 

440 U.S. at 1 1 1 . Accordingly, so long as the “assumptions underlying [a law’s] 
rationales” are at least “arguable,” that is “sufficient, on rational basis review, to 
immunize the [legislative] choice from constitutional challenge.” Heller, 509 U.S. 
at 333 (internal quotation marks and citation omitted). 
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26; cf. Bowen v. Gilliard, 483 U.S. 587, 614 (1987) (Breiman, J., dissenting) (“the 
optimal situation for the ehild is to have both an involved mother and an involved 
father”) (internal quotation marks and citation omitted). 

Furthermore, the position statements cited by the district court and the 
studies on which they rely do not come close to establishing that the widely shared, 
deeply instinctive belief tliat children do best when raised by both their biological 
motlier and their biological father is irrational. To the contrary, there are 
“significant flaws in the[se] studies’ methodologies and conclusions, such as the 
use of small, self-selected samples; reliance on self-report instniments; politically 
driven hypotheses; and the use of unrepresentative study populations consisting of 
disproportionately affluent, educated parents.” Lofton, 358 F.3d at 825; see also 
id. (noting “the absence of longitudinal sttidies following child subjects into 
adulthood”).* 

In light of the limitations of these stndies, it is not surprising that a diverse 
group of 70 prominent scholars from all relevant academic fields recently 
concluded: 

[N]o one can definitively say at this point how children are affected 
by being reared by same-sex conples. The current research on 
children reared by them is inconclnsive and underdeveloped — we do 
not yet have any large, long-term, longitudinal studies that can tell us 
much about how children are affected by being raised in a same-sex 


* See generally Br. Amicus Curiae American College of Pediatrieiaus (collecting 
scholarly critiques of same-sex parenting studies). 
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household. Yet tlie larger empirical literature on child well-being 
suggests that the two sexes bring different talents to the parenting 
enterprise, and that children benefit from growing up with both 
biological parents. 

Witherspoon Institute, Marriage and the Fuhlic Good: Ten Principles 1 8 (2008). 

The district court’s confident assertions to the contrary notwithstanding. Congress, 

in the words of the Eleventh Circuit, 

could rationally conclude that a family environment with married 
opposite-sex parents remains the optimal social structiue in which to 
bear children, and that the raising of children by same-sex couples, 
who by definition cannot be the two sole biological parents of a child 
and cannot provide children with a parental authority figure of each 
gender, presents an alternative structure for child rearing that has not 
yet proved itself beyond reasonable scientific dispute to be as optimal 
as the biologically based marriage norm. 

Lofton, 358 F.3d at 825 n.26 (quoting Goudridge v. Dep ’t of Pub. Health, 798 

N.E.2d 941, 999-1000 (Mass. 2003) (Cordy, J., dissenting)). 

2. The district court also claimed that “an interest in encouraging 

responsible procreation plainly cannot provide a rational basis” for DOMA 

because “the ability to procreate is not now, nor has it ever been, a precondition to 

marriage.” 699 F. Supp. 2d at 389. But the district court did not even 

acknowledge tlie many eases squarely and repeatedly rejecting precisely this 

argument. See, e.g., Standhardt, 77 F36 at 462-6'}; Baker, 191 N.W.2d at 187; 

Adams, 486 F. Supp. at 1 124-25; Jn re Kandu, 315 B.R. at 146-47; Conaway; 932 

A.2d at 633 (applying state constitution); Hernandez, 855 N.E.2d at 1 1-12 (same); 
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Andersen, 138 P.3d at 983 (same); Mom/s'on, 821 N.E.2d at 27 (same). 

As these cases have repeatedly recognized, it is well settled that rational- 
basis review allows the government to draw bright lines, “rough accommodations,” 
Heller, 509 U.S. at 321 , and “cominonsense distinction[s],” id. at 326, based on 
“generalization[s],” id., presumptions, see Massachusetts Bd. of Retirement v. 

Murgia, 427 U.S. 307, 315 (1976), and “common-sense proposition[s],” Vance, 

440 U.S. at 1 12. “[C]ourts are compelled imder rational-basis review to accept 
[such] generalizations,” Heller, 509 U.S. at 321 , presumptions, and propositions, 
moreover, unless they hold true in “so few” circumstances “as to render [a line 
based upon them] wholly unrelated to the objective” of the law drawing that line, 
Murgia, 427 U.S. at 3 15-16; .see also Williamson v. Lea Optical,'iAi U.S. 483, 487 
(1955) (upholding categorical rule that was based on an assumption tliat the 
legislature “might have concluded” was “often enough” true). And the 
presumption that sexual relationships between men and women can result in 
pregnancy and childbirth holds true for the vast majority of couples and is plainly 
sufficient to render rational, at least, the “commonsense distinction” the law has 
traditionally drawn between opposite-sex couples, and same-sex couples, which 
are categorically incapable of natural procreation. 

Furthermore, any policy conditioning marriage on procreation would 
presumably require enforcement measures — from premarital fertility testing to 
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eventual annulment of childless marriages — ^tliat would surely violate 
constitutionally protected privacy rights. See, e.g., Standhardt, 77 P.3d at 462-63; 
Adams, 486 F. Siipp. at 1 124-25. And such Orwellian measures would, in any 
event, be unreliable. See, e.g., Monte Neil Stewart, Marriage Facts, 31 Harv. .1. L. 

& Pub. Pol’y 313, 345 (2008) (noting the “scientific (i.e., medical) difficulty or 
impossibility of securing evidence of [procreative] capacities”). Even where 
infertility is clear, moreover, usually only one spouse is infertile, hi such cases 
marriage still furthers society’s interest in responsible procreation by decreasing 
the likelihood that the fertile spouse will engage in sexual activity with a third 
party, for that interest is served not only by increasing the likelihood that 
procreation occurs within stable family units, but also by decreasing the likelihood 
that it occurs outside of such units.’ 

For all of these reasons, it is neither surprising nor significant that societies 
throughout history have chosen to forego an Orwellian and ultimately futile 
attempt to police fertility and have relied instead on the common-sense 
presumption that sexual relationships between men and women are, in general, 
capable of procreation. See, e.g., Nguyen, 533 U.S. at 69 (2001) (Congress could 
properly enact “an easily administered scheme” to avoid “the subjectivity, 

’ Infertile opposite-sex marriages also advance the institution’s central procreative 
purposes by reinforcing social norms that heterosexual intercourse — which in 
general, though not every case, can produce offspring — should take place only 
within marriage. See, e.g., id. at 344-45. 
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iutrasiveuess, and difficulties of proof’ of “an inquiry into any particular bond or 
tie.”); Murgia, 427 U.S. at 315-16 (govennnent may rely on reasonable but 
imperfect irrebuttable presumption rather than conduct individualized testing). By 
so doing, societies further their vital interests in responsible procreation and 
childrearing by seeking to channel the presumptive procreative potential of 
opposite-sex relationships into enduring marital unions so that if any offspring are 
produced, they 'will be more likely to be raised in stable family units by the 
mothers and fathers 'who brought them into the world.'® 

3. The district court’s remaining arguments warrant little response. 

Because, under rational-basis review, DOMA “must be upheld ... if there is any 
reasonably conceivable state of facts that could provide a rational basis” for it, and 
Plaintiffs thus bear “the burden . .. to negative every conceivable basis which might 
support it,” Heller, 509 U.S. at 320, the fact that DO.I “disavowed Congress’s 


Even where heightened scrutiny applies, courts have not “required that the 
statute under consideration must be capable of achieving its ultimate objective in 
every instance.” Nguyen, 533 U.S. at 70. Indeed, applying heightened scrutiny in a 
closely analogous context, the Supreme Court rejected as “ludicrous” an argument 
that a law criminalizing statutory rape for the purpose of preventing teenage 
pregnancies was “impermissibly overbroad because it makes unlawful sexual 
intercourse with prepubescent females, who are, by definition, incapable of 
becoming pregnant.” M/c/iae/ M. v. Super. Ct. of Sonoma Cniy., 450 U.S. 464, 475 
(1 981) (plurality); see also id. at 480 u. 10 (Stewart, J., concurring) (rejecting 
argument that tlie statute was “overinclusive because it does not allow a defense 
that contraceptives were used, or that procreation was for some other reason 
impossible,” because, inter alia, “a statute recognizing [such defenses] would 
encounter difficult if not impossible problems of proof’). 
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stated justifications for the statute,” 699 F. Supp. 2d at 388, is of little moment. 

Simply put, this Court’s review of DOMA’s rationality is not limited to 
“explanations . . . that may be offered by litigants or other courts.” Kadrmas v. 

Dickinson Public Schools, 487 U.S, 450, 463 (1988). 

Further, the district court’s assertions that “denying federal recognition to 
same-sex marriages . . . does nothing to promote stability in heterosexual 
parenting,” and tliat “denying marriage-based benefits to same-sex spouses 
certainly bears no reasonable relation to any interest the government might have in 
making heterosexual marriages mores secure,” 699 F. Supp. 2d at 389, reflect a 
fundamental misunderstanding of settled principles of rational-basis review. There 
can be little doubt that providing isA&cai recognition and benefits to committed 
opposite-sex couples makes those potentially procreative relationships more 
stable, and by doing so promotes society’s interest in responsible procreation and 
childrearing. See, e.g., Wendy D. Manning et al., The Relative Stability of 
Cohabiting and Marital Unions for Children, 23 Populabon Res. & Pol’y Rev. 

135, 136 (2004) (“A well-known difference between cohabitation and marriage is 
that cohabiting imions are generally quite short-lived.”)." And luider Johnson and 
other controlling Supreme Court authorities, the relevant inquiry is not, as the 

' ' Contrary to the district court’s assertion, providing recognition and benefits to 
opposite-sex couples furthers this vital societal interest directly, not “by punishing 
same-sex couples who exercise their rights under state law.” 699 F. Supp. 2d at 
389. 
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district court would apparently have it, whetlier denying federal recognition and 
benefits to include same-sex couples is necessary to promote society’s interest in 
responsible procreation and childrearing, but rather is whether providing such 
recognition and benefits to committed opposite-sex relationships furthers interests 
that would not be furthered, or would not be furthered to the same degree, by 
recognizing same-sex relationships as marriages. See, e.g., Andersen, 138 P.3d at 
984; Morrison, 821 N.E.2d at 23, And as demonstrated above, the answer to this 
inquiry is clear. 

The district court’s failure to “discern a means by which the federal 
government’s denial of benefits to same-sex spouses might encourage homosexual 
people to marry members of tlie opposite sex,’’ 699 f . Supp. 2d at 389, is even 
further afield. Marriage has always been uniquely concerned with steering 
potentially procreative sexual conduct into stable marital relationships. Its 
rationality in no way depends on its also steering those not inclined to engage in 
such conduct into such relabonships. 

4. In short, the district court’s superficial analysis does not begin to 
imdermine the rational relationship between the traditional definition of marriage 
codified by DOMA and society’s vital interest in responsible procreation and 
childrearing. 
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CONCLUSION 

For the forgoing reasons. Amici respectfully request that this Court reverse 
the district court’s judgments. 


Respectfully submitted, 
this 27th day of January 201 1 

s/ David Austin R. Nimocks 
David Austin R Nimocks 
Attorney for Amici 
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American Courts on Marriage: Is Marriage Discriminatory? 
2000-2011 

By Joshua Baker & Willmn C. Dunam, Legal Analysts 


EXECUTIVE SUMMARY 

The majorin^ of courts to consider the issue, 
as well as the majority of people voting on it. 
have rejected a right to same-sex marriage. 

Over the past decade, the overwhelming 
majority of Americans who have been able 
to vote on the definition of marriage have 
soundly rejected the idea that same-sex 
marriage is a civil right. Thirty states have 
enacted amendments to their constitutions 
defining marriage as the union of a husband 
and wife. In Maine, voters rejected a state 
law that redefined marriage and in Iowa, 
voters defeated all of the three judges up for 
retention who had voted in favor of same- 
sex marriage. 

It is less well known that the majority of 
American courts have also rejected the idea 
that there exists in state and national 
constitutions a right to same-sex marriage. 

Since 2003, w'hen the Massachusetts 
Supreme Judicial Court ruled invalid 
Massachusetts common law rules 
recognizing marriage only as the union of 
husband and wife, a total of four state high 
courts have ruled marriage laws 
unconstitutional. 

Over the past ten years, at least ten 
other state and federal courts (excluding 
cases still pending on appeal) have ruled 
that marriage laws arc not discriminatory, 
but rather arc based on a legitimate 
relationship betw'een the states' definition of 
marriage and procreation, including 


decisions from the high courts of Maryland, 
New York, and Washington, as well as the 
U.S. Court of Appeals for the 8th Circuit. 

Even in New Jersey, where the courts 
mandated equal benefits for same-sex 
couples, the courts rejected the notion that 
the marriage laws constituted sex 
discrimination. 

Additionally, during this time period 
four major international cases have upheld 
laws defining marriage as the union of a 
husband and wife. 

U.S. CASES UPHOLDING MARRIAGE 
State Supreme Courts 

Conaway v. Deane 932 A.2d 571 (Md. 2007) 
at 

http:/7www, courts. state.md.us/opinions/cQ 
a/2007/44a06.pdf : 

“Virtually' every'’ Mary'^land case applying 
Article 46 has dealt with situations where 
the distinction drawn by a particular 
governmental inaction or action singled-out 
for disparate treatment men and women as 
discrete classes. . . . Based on our precedents 
interpreting Article 46, we conclude that the 
Legislature's and electorate's ultimate goal 
in putting in place the Maryland ERA was 
to put men and women on equal ground, 
and to subject to closer scrutiny any 
governmental action which singled out for 
disparate treatment men or women as 
discrete classes. . . . Turning to the language 
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of Famity Law § 2-201, it becomes clear that, 
in light of the aforementioned purpose of 
the ERA, the marriage statute docs not 
discriminate on the basis of sex in violation 
of Article 46. The limitations on marriage 
effected by Family Law § 2-201 do not 
separate men and women into discrete 
classes for the purpose of granting to one 
class of persons benefits at the expense of 
the other class. Nor does the statute, facially 
or in its application, place men and women 
on an uneven playing field. Rather, the 
statute prohibits equally both men and 
women from the same conduct." (594-98). 

"We agree that the State's asserted Interest 
in fostering procreation is a legitimate 
governmental interest. As one of the 
fundamental rights recognized by the 
Supreme Court as a matter of personal 
autonomy, procreation is considered one of 
the most important of the fundamental 
rights. In light of the fundamental nature of 
procreation, and the importance placed on it 
by the Supreme Court, safeguarding an 
environment most conducive to the stable 
propagation and continuance of the human 
race is a legitimate government interest." 

"The question remains whether there exists 
a sufficient link between an interest in 
fostering a stable environment for 
procreation and the means at hand used to 
further that goal, i.e., an implicit restriction 
on those who wish to avail themselves of 
State-sanctioned marriage. We conclude that 
there does exist a sufficient link. As stated 
earlier in this opinion, marriage enjoys its 
fundamental status due, in large part, to its 
link to procreation. This "inextricable link" 
between marriage and procreation 
reasonably could support the definitiem of 
marriage as between a man and a woman 
only, because it is that relationship that is 
capable of producing biological offspring of 
both members (advances in reproductive 
technologies notwithstanding). Acceptance 
of this notion is found in the clear majority 


of opinions of the courts that have 
considered the issue." (630-31) (citations 
omitted). 

Hernandez v. Robles, 855 N.E.2d 1 (N.Y, 
2006) at 

://www.courts.state.ny.us/ctapps/decisl 
ons/jul06/86-89opn06.pdf . 

"[T]he Legislature could rationally decide 
that, for the welfare of children, it is more 
important to promote stability, and to avoid 
instability, in opposite-sex than in same-sex 
relationships. Heterosexual intercourse has 
a natural tendency to lead to the birth of 
children; homosexual intercourse does not. . 
. . . The Legislature could find that unstable 
relationships between people of the opposite 
sex present a greater danger that children 
will be bom into or grow up in unstable 
homes than is the case with samc-sex 
couples, and thus that promoting stability in 
opposite-sex relationships will help children 
more. . . ." 

"There is a second reason: The Legislature 
could rationally believe that it is better, 
other things being equal, for children to 
grow up with both a mother and a father. 
Intuition and experience suggest that a child 
benefits from having before his or her eyes, 
ever)'’ day, living models of what both a man 
and a woman are like. It is obvious that 
there are exceptions to this general rule- 
some children w'ho never know their 
fathers, or their mothers, do far better than 
some who grow up with parents of both 
sexes-but the Legislature could find that the 
general rule will usually hold." (7). 

"By” limiting marriage to opposite-sex 
couples. New York is not engaging in sex 
discrimination. The limitation docs not put 
men and women in different classes, and 
gwe one class a benefit not given to the 
other. Women and men are treated alike- 
they arc permitted to marrv^ people of the 
opposite sex, but not people of their own 
sex. This is not the kind of sham equality 
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that the Supreme Court confronted in 
Loving; the statute there, prohibiting black 
and white people from marn^ing each otiicr, 
was in substance anti-black legislation. 
Plaintiffs do not argue here that the 
legislation they challenge is designed to 
s ubordinate either men to women or women 
to men as a class/' (10-11). 

Andersen v. King County 138 P.3d 963 
(Wash. 2006) at 

hllp://www.cQurts. wa.gov/newsinfo/conlcn 
t/pdf/759341opn.pdf : 

“[A]s Skinner, Lovi)ig, and Zabheki indicate, 
marriage is traditionally linked to 
procreation and survival of the human race. 
Heterosexual couples are the only couples 
who can produce biological offspring of the 
couple. And the link between opposite-sex 
marriage and procreation is not defeated by 
the fact that the law allows opposite-sex 
marriage regardless of a couple's 
willingness or ability to procreate. The facts 
that all opposite-sex couples do not have 
children and that single-sex couples raise 
children and have children with third parW 
assistance or through adoption do not mean 
that limiting marriage to opposite-sex 
couples lacks a rational basis. Such over- or 
under-inclusiveness does not defeat finding 
a rational basis." (982-83). 

"We conclude that limiting marriage to 
opposite-sex couples furthers the State's 
interests in procreation and encouraging 
families with a mother and father and 
children biologically related to both." (985). 

Federal Appeals Courts 

Citizens for Equal Protection v. Bruning, 
455 F,3d 859 (8th Cir. 2006) at 
http://www.ca8.iiscourts.gOv/opndir/06/07/0 
52604P.pdf : 

"We hold that § 29 and other law's limiting 
the state-recognized institution of marriage 
to heterosexual couples are rationally 
related to legitimate state interests and 


dierefore do not violate the Constitution of 
die United States." {Citizens for Equal Prot. v. 
Bruning (8th Cir. 2006) 455 F.3d 859, 871.) 
The court held that the Nebraska 
amendment defining marriage as the union 
of a man and a woman was related to the 
state's interest in "steering procreation into 
marriage/' through "law's [that] encourage 
procreation to take place within the socially 
recognized unit that is best situated for 
raising children." (867.) 

State Appeals Courts 

Morrison v. Sadler, 821 N.E.2d 15 (Ind. 
App. 2005) at 

http://www.doinawatch.org/cases/indiana/ 
morrisonvsadler/Opimon Coiirtof Appeal, 
pdf : 

"The State, first of all, may legitimately 
create the institution of opposite-sex 
marriage, and all the benefits accruing to it, 
in order to encourage male-female couples 
to procreate wdthin the legitimacy and 
stability of a state-sanctioned relationship 
and to discourage implanned, out-of- 
wedlock births resulting from 'casual' 
intercourse." (24.) 

Standhardi v. Superior Court 77 P.3d 451 
(Ariz. App. Div. 1, 2003) (review denied 
2004 Ariz. LEXIS 62, May 25, 2004) at 
http://www.cofadl.slate.az.us/opinionfiles/ 
sa/SA030150.pdf : 

"We hold that the State has a legitimate 
interest in encouraging procreation and 
child-rearing w'ithin the marital relationship, 
and that limiting marriage to opposite-sex 
couples is rationally related to that interest." 

Federal Trial Courts 

W*7son V, Ake 354 F. Supp. 2d 1298 (M.D. 
Fla. 2005) at 

http;//www.allianceaiert.org/'2005/20050119. 

Edf: 
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“Plaintiffs also argue that this Court should 
apply strict scrutiny in determining the 
constitutionalit)' of DOMA because it 
violates the Equal Protection Clause of the 
Fourteenth Amendment. The Eleventh 
Circuit has held that homosexuality is not a 
suspect class that would require subjecting 
[X)MA to strict scrutiny under the Equal 
Protection Clause of the Fourteenth 
Amendment or the equal protection 
component of the Fifth Amendment’s Due 
Process Clause. See Lofton, 358 F.3d at 818 
(holding that homosexuality is not a suspect 
class and noting that “all of our sister 
circuits that have considered the question 
have declined to treat homosexuals as a 
suspect class/'); see also Kamiu, 315 B.R. at 
144 {Lawrence “did not hold that same-sex 
couples constitute a suspect or semi-suspect 
class under an equal protection analysis") 
Moreover, DOMA does not discriminate on 
the basis of sex because it treats women and 
men equally. Kandu„ 315 B.R. at 143 (“... 
DOMA does not classify according to 
gender, and the Debtor is not entitled to 
heightened scrutiny under this theory."). 
Therefore this Court must apply rational 
basis review to its equal protection analysis 
of the constitutionality of DOMA," (1307- 
OS). 

“[T]his court ... is bound by the Eleventh 
Circuit's holding that encouraging the 
raising of children in homes consisting of a 
married mother and father is a legitimate 
state interest. . . . DOMA is rationally related 
to this interest." (1309). 

In re Kandu 315 B.R. 123 (Bankr. W.D. 
Wash. 2004) at 

http://www.domawatch.org/cases/9thcircuit 
/InreKanduBkrDeci5ion.pdf : 

“The legislative history clearly reveals that 
the primary purpose of DOMA is to restrict 
marriage to one man and one woman. The 
Debtor argues that because DOMA does not 
allow one woman to marry another woman, 
the legislation is a sex-based classification 


warranting strict scrutiny. DOMA, however, 
does not single out men or women as a 
discrete class for unequal treatment. Rather, 
as the court in Baker, observed, a marriage 
law such as DOMA “prohibit[s] men and 
women equally from mariylng a person of 
the same sex." Baker, 744 A. 2d at 880 n. 13. 
Women, as members of one class, are not 
being treated differently from men, as 
members of a different class. “The test to 
evaluate w^hether a facially gender-neutral 
statute discriminates on the basis of sex is 
whether the law 'can be traced to a 
discriminatory purpose.' " Baker zr Vermont, 
744 A.2d at 880 n. 13 (quoting Personnel 
Adm'rofMass. v. Feeim/, 442 U.S. 256, 272, 99 
S.Ct. 2282, 2293, 60 L.Ed.2d 870 (1979)). 
There is no evidence, from the voluminous 
legislative history or otherwise, that 
DOMA's purpose is to discriminate against 
men or women as a class. Accordingly, the 
marriage definition contained in DOMA 
does not classify according to gender, and 
the Debtor is not entitled to heightened 
scrutiny under this theory. (144) 

“Authorify exits [sic] that the promotion of 
marriage to encourage the maintenance of 
stable relationships that facilitate to the 
maximum extent possible the rearing of 
children by both of their biological parents 
is a legitimate congressional concern." (146). 

Smelt V, Orange County, 374 F. Supp.ld 861 
(D. Cent. Calif. 2005) at 
http://oldsite.aniancedefensefund.org/iiser 
docs/SineltOninion.p df: 

"The Court finds it is a legitimate interest to 
encourage the stability and legitimacy of 
what may reasonably be viewed as the 
optimal union for procreating and rearing 
children by both biological parents." 

"Because procreation is necessary to 
perpetuate humankind, encouraging the 
optimal union for procreation is a legitimate 
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government interest. Encouraging the 
optimal union for rearing children by both 
biological parents is also a legitimate 
purpose of government. The argument is 
not legally helpful that children raised by 
same-sex couples may also enjoy' benefits, 
possibly different, but equal to those 
experienced by children raised by^ opposite- 
sex couples. It is for Congress, not the Court, 
to weigh the evidence.'' 

“By' excluding same-sex couples from the 
federal rights and responsibilities of 
marriage, and by providing those rights and 
responsibilities only to people in opposite- 
sex marriages, the government is 
communicating to citizens that opposite-sex 
relationships have special significance. 
Congress could plausibly have believed 
sending this message makes it more likely^ 
people will enter into opposite-sex unions, 
and encourages those relationships." (880). 

CASES ORDERING CIVIL UNIONS BUT 
NOT SAME-SEX MARRIAGE 

Lewis V. Harris, 908 A.2d 196 (NJ. 2006) at 
htt p;//lawlibrarv.rutgers.cdu/courts/suprein 
e/a-68-05,doc.html : 

"We now must assess the public need for 
denying the full benefits and privileges that 
flow from marriage to committed same-sex 
partners. At this point, vve do not consider 
whether conimitted same-sex couples 
should be allowed to marry, but only 
whether those couples arc entitled to the 
same rights and benefits afforded to married 
heterosexual couples. Cast in that light, the 
issue is not about the transformation of the 
traditional definition of marriage, but about 
the unequal dispensation of benefits and 
privileges to one of two similarly situated 
classes of people. We therefore must 
determine whether there is a public need to 
deny committed same-sex partners the 
benefits and privileges available to 
heterosexual couples." 


"The State does not argue that limiting 
marriage to the union of a man and a 
woman is needed to encourage procreation 
or to create the optimal living environment 
for children. Other than sustaining the 
traditional definition of marriage, which is 
not implicated in this discussion, the State 
has not articulated any' legitimate public 
need for depriving same-sex couples of the 
host of benefits and privileges catalogued in 
Section IV. B. Perhaps that is because the 
public policy of this State is to eliminate 
sexual orientation discrimination and 
support legally sanctioned domestic 
partnerships." (217) 

"Raised here is the perplexing question- 
"what's in a name?"-and is a name itself of 
constitutional magnitude after the State is 
required to provide full statutory rights and 
benefits to same-sex couples? We are 
mindful that in the cultural clash over same- 
sex marriage, the word marriage itself- 
independent of the rights and benefits of 
marriage - has an evocative and important 
meaning to both parties. Under our equal 
protection jurisprudence, however, 
plaintiffs' claimed right to the name of 
marriage is surely not the same now that 
equal rights and benefits must be conferred 
on committed same-sex couples." 

"If the Legislature creates a separate 
statutory' structure for same-sex couples by' 
a name other than marriage, it probably will 
state its purpose and reasons for enacting 
such legislation. To be clear, it is not our role 
to suggest whether the Legislature should 
either amend the marriage statutes to 
include same-sex couples or enact a civil 
union scheme. Our role here is limited to 
constitutional adjudication, and therefore 
we must steer clear of the swift and 
treacherous currents of social policy' when 
we have no constitutional compass with 
which to navigate." (221-22) 

"To comply' with the equal protection 
guarantee of Article I, Paragraph 1 of the 
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New Jerse}^ Constitution, the State must 
provide to committed same-sex couples, on 
equal terms, the full rights and benefits 
enjoyed by heterosexual married couples. 
The State can fulfill that constitutional 
requirement in one of two ways. It can 
cither amend the marriage statutes to 
include same-sex couples or enact a parallel 
statutory structure by another name, in 
which same-sex couples would not only 
enjoy the rights and benefits, but also bear 
the burdens and obligations of civil 
marriage. If the State proceeds with a 
parallel scheme, it cannot make entry into a 
same-sex civil union any more difficult than 
it is for heterosexual couples to enter the 
state of marriage. It may, how-ever, regulate 
that scheme similarly to marriage and, for 
instance, restrict civil unions based on age 
and consanguinit}^ and prohibit polygamous 
relationships." (224) 

CASES ORDERING SAME-SEX 
MARRIAGE 

State Supreme Courts 

Vamtim v. Brien, 763 N.W.2d 862 (Iowa 
2009) at 

htt p://graphics8.nvl!mes.comi'packagcs/pdf 
/us/20fl90403io wa-text. pd f : 

"Plaintiffs presented an abundance of 
evidence and research, confirmed by our 
independent research, supporting the 
proposition that the interests of children are 
served equally by same-sex parents and 
opposite-sex parents. On the other hand, we 
acknowledge the existence of reasoned 
opinions that dual-gender parenting is the 
optimal environment for children. These 
opinions, while thoughtful and sincere, 
were largely unsupported by reliable 
scientific studies." 

"We begin with the CounWs argument that 
the goal of the same-sex marriage ban is to 


ensure children will be raised only in the 
optimal milieu. In pursuit of this objective, 
the statutory exclusion of gay and lesbian 
people is both under-inclusive and over- 
inclusive. The civil marriage statute is 
under-inclusive because it does not exclude 
from marriage other groups of parents— 
such as child abusers, sexual predators, 
parents neglecting to provide child support, 
and violent felons— that are undeniably less 
than optimal parents. Such under-inclusion 
tends to demonstrate that the sexual- 
orientation-based classification is grounded 
in prejudice or 'overbroad generalizations 
about the different talents, capacities, or 
preferences' of gay and lesbian people, 
rather than having a substantial relationship 
to some important objective. Stre? Virginia, 518 
U.S. at 533, 116 S. Ct. at 2275, 135 L. Ed. 2d at 
751 (rejecting use of overbroad 
generalizations to classify). If the marriage 
statute was truly focused on optimal 
parenting, many classifications of people 
would be excluded, not merely gay and 
lesbian people." 

Kerrigan v. Department of Piiblic Health, 
957 A.2d 407 (Conn. 2008) at 
http://www.iiid.ct.gov/extornal/supapp/Cas 
es/AROcr/CR289/289CRl52.pdf : 

"Before doing so, however, we note that the 
defendants expressly have disavowed any 
claim that the legislative decision to create a 
separate legal framework for committed 
same sex couples was motivated by the 
belief that the preservation of marriage as a 
heterosexual institution is in the best 
interests of children, or that prohibiting 
same sex couples from marrying promotes 
responsible heterosexual procreation, two 
reasons often relied on by states in 
defending statutory provisions barring same 
sex marriage against claims that those 
provisions do not pass even rational basis 
review. See, e.g., Hernandez v. Rohles, supra, 
7 N.Y.3d 359-60. In the present case, the 
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defendants' sole contention is that the 
legislature has a compelling interest in 
retaining the term 'marriage' to describe the 
legal union of a man and woman because 
'that is the definition of marriage that has 
always existed in Connecticut . . . and 
continues to represent the common 
understanding of marriage in almost all 
states in the country/ The defendants 
acknowledge that many legislators hold 
'strong personal beliefs . . . about the 
fundamental nature of marriage' as being 
between a man and a woman, and that no 
measure providing equal rights for same sex 
couples would have passed the legislature 
unless it expressly defined marriage in those 
terms." 

In re Marriage Cases, 183 P.3d 384 (Cal. 
2008) at 

htlp://www.courlinfo.ca.gov/opinions/docu 
ments/S1 47999.pdf : 

"[A]lthough we do not agree with the claim 
advanced by the parties challenging the 
validity of the current statutory scheme that 
the applicable statutes properly should be 
viewed as an instance of discrimination on 
the basis of the suspect characteristic of sex 
or gender and should be subjected to strict 
scrutiny on that ground, we conclude that 
strict scrutiny nonetheless is applicable here 
because (1) the statutes in question properly 
must be understood as classifying or 
discriminating on the basis of sexual 
orientation, a characteristic that we conclude 
represents — like gender, race, and religion 
—a constitutionally suspect basis upon 
which to impose differential treatment, and 
(2) the differential treatment at issue 
impinges upon a same-sex couple's 
fundamental interest in having their family 
relationship accorded the same respect and 
dignity enjoyed by an opposite-sex couple." 
(pp.9-io). 


"Like Perez, subsequent California decisions 
discussing the nature of marriage and the 
right to marry have recognized repeatedly 
the linkage between marriage, establishing a 
home, and raising children in identifying 
civil marriage as the means available to an 
individual to establish, with a loved one of 
his or her choice, an officially^ recognized 
family relationship. ... As these and many 
other California decisions make clear, the 
right to marry^ represents the right of an 
indiv'^idual to establish a legally'^ recognized 
family with the person of one's choice, and, 
as such, is of fundamental significance both 
to society and to the individual." (pp. 54-57). 
"The Proposition 22 Legal Defense Fund 
and the Campaign also reh^ upon several 
academic commentators w'ho maintain that 
the constitutional right to marry should be 
viewed as inapplicable to same-sex couples 
because a contrary interpretation assertedly 
would sever the link that marriage provides 
between procreation and child rearing and 
would 'send a message' to the public that it 
is immaterial to the state whether children 
arc raised by their biological mother and 
father. (See, e.g.,Blankenhom, The Future of 
Marriage, supra, at pp. 201-212; Wardle, 
"Multiply and Replenish": Considering 
Samc-Sex Marriage in Light of State 
Interests in Marital Procreation (2001) 24 
Harv. J.L. & Pub. Pol'y 771, 797-799; 
Gallaher, What Is Marriage For? The Public 
Purposes of Marriage Law (2002) 62 La. 
L.Rcv. 773, 779-780, 790-791.)" 

"Although we appreciate the genuine 
concern for the well-being of children 
underlying that position, we conclude this 
claim lacks merit." 

"Our recognition that the core substantive 
rights encompassed by^ the constitutional 
right to marry' apply to same-sex as well as 
opposite-sex couples does not imply in any 
way that it is unimportant or immaterial to 
the state whether a child is raised by his or 
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her biological mother and father. By 
recognizing this circumstance we do not 
alter or diminish either the legal 
responsibilities that biological parents owe 
to their children or the substantial incentives 
that the state provides to a child's biological 
parents to enter into and raise their child in 
a stable, long-term committed relationship. 
Instead, such an interpretation of the 
constitutional right to marry simply 
confirms that a stable two-parent family 
relationship, supported by the state's official 
recognition and protection, is equally as 
important for the numerous children in 
California who arc being raised by same-sex 
couples as for those children being raised by 
opposite-sex couples (whether they are 
biological parents or adoptive parents). This 
interpretation also guarantees individuals 
who are in a same-sex relationship, and who 
are raising children, the opportunity to 
obtain from the state the official recognition 
and support accorded a family by agreeing 
to take on the substantial and long-term 
mutual obligations and responsibilities that 
are an essential and inseparable part of a 
family relationship." (pp. 77-78). 

Goodridge v. Dept, of Public Health, 798 
N,E2d 941 (Mass. 2003) at 
http://caselaw.findlaw.com/ma-supreme- 
iudicial-court/1447036.html : 

"VVe begin by considering the nature of civil 
marriage itself. Simply put, the government 
creates civil marriage. In Massachusetts, 
civil marriage is, and since pre-Colonial 
days has been, precisely what its name 
implies: a wholly secular institution." (p. 
954 ) 

"It is hardly surprising that civil marriage 
developed historically as a means to 
regulate heterosexual conduct and to 
promote child rearing, because until very 
recently cmassisted heterosexual relations 
were the only means short of adoption by 
which children could come into the world. 


and the absence of widely available and 
effectiv^e contraceptives made the link 
between heterosexual sex and procreation 
very strong indeed. Punitive notions of 
illegitimacy and of homosexual identity 
further cemented the common and legal 
understanding of marriage as an 
unquestionably heterosexual institution. But 
it is circular reasoning, not analysis, to 
maintain that marriage must remain a 
heterosexual institution because that is what 
it historically has been." (p. 961, n.23) 
(citations omitted). 

"The marriage ban works a deep and 
scarring hardship on a ver}^ real segment of 
the community for no rational reason. The 
absence of any reasonable relationship 
between, on the one hand, an absolute 
disqualification of same-sex couples who 
wish to enter into civil marriage and, on the 
other, protection of public health, safety, or 
general welfare, suggests that the marriage 
restriction is rooted in persistent prejudices 
against persons who are (or who are 
believed to be) homosexual. 'The 
Constitution cannot control such prejudices 
but neither can it tolerate them. Private 
biases may be outside the reach of the law, 
but the law cannot, directly or indirectly, 
give them effect.' Limiting the protections, 
benefits, and obligations of civil marriage to 
opposite-sex couples violates the basic 
premises of individual liberty^ and equality 
under law protected by the Massachusetts 
Constitution." (p. 968) (citations omitted). 

INTERNATIONAL CASES 

Schalk V. Austria, Application no. 30141/04 
(European Court of Human Rights 2010) at 
http://www.unhcr.org/iefworld/pdfid/4c29f 
a712.pdf : 

"The Court is not persuaded by the 
applicants' argument. Although, as it noted 
in Christine Goodwin, the institution of 
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marriage has undergone major social 
changes since the adoption of the 
Convention, the Court notes that there is no 
European consensus regarding samc-sex 
marriage. At present no more than six out of 
forty-seven Convention States allow same- 
sex marriage." (1158). 

"In that connection the Court observes that 
marriage has deep-rooted social and 
cultural connotations which may differ 
largely from one socieH' to another. The 
Court reiterates that it must not rush to 
substitute its own judgment in place of that 
of the national authorities, who are best 
placed to assess and respond to the needs of 
society." (1162). 

KB. V. National Health Service Pensions 
Agency, et ah (10 June 2003) Case No. C- 
117/01, 2003 ECJ CELEX LEXIS 650 
(European Court of Justice) at http://eui- 
lex.eiu:opa.euyTexUriServ/7.exUriServ.do?u 
ri==QT:C:2004;047:0003:0003:EN:FDF : 

"The second also lends support to the 
United Kingdom Government's position, 
since it refers to the fact that Article 12 of the 
European Con%'cntion on Human Rights 
protects only traditional marriage between 
two persons of opposite biological sex (see 
Eur. Court H.R., Rees v United Kingdom, 
judgment of 17 October 1986, and Cossey v 
United Kingdom, judgment of 27 September 
1990). Those judgments encapsulate 
European law on the matter." (H 55). 

Joslin V. Neiv Zealand, (Communication 
No. 902/1999) (17 July 2002), U.N. Doc. 
CCPR/a75/D/902/1999 (U.N. Human 

Rights Committee) at 

http;//wwwl.umn.edu/humanrts/undocs/90 
2-1999.htmJ : 


must be considered in the light of this 
provision. 

Article 23, paragraph 2, of the Covenant is 
the only substantive provision in the 
Covenant w'hich defines a right by using the 
term 'men and women', rather than 'every 
human being', 'everyone' and 'all persons'. 
Use of the term 'men and women', rather 
than the general terms used elsewhere in 
Part III of the Covenant, has been 
consistently and uniformly understood as 
indicating that the treaU'^ obligation of States 
parties stemming from article 23, paragraph 
2, of the Covenant is to recognize as 
marriage only the union between a man and 
a woman wnshing to marry each other." (1 
8 . 2 ) 

Cofinne C.& Another, Decision No. 2010-92 
QPC, Constitutional Court of France, 
January 28, 2011 at ht tp : // w w w . con seil- 
constitutionnelir/gjnseil- 
constitutionnel/francais.Tes-decisions/acces- 
par-date/decisions-depuis-1959/2Qll/2Q10- 
92-t|pc/decision-n-201Q-92-qpc-du-28- 
jan.vier-2Qll .52612.11.11111 

"[T]he principle of equality does not prevent 
the legislator from ruling differently in 
situations that are different nor depart from 
equality on grounds of general interest as 
long as in one of the other case the resulting 
difference in treatment is in direct relation to 
the purpose of the law that establishes it." 

The legislature "determined that the 
difference in situation between couples of 
the same sex and couples composed of a 
man and a woman can warrant a difference 
in treatment in regards to the rules of family 
law" and it is not the court's "prerogative to 
substitute its" opinion for that of the 
legislature. 


"Given the existence of a specific provision 
in the Covenant on the right to marriage, 
any claim that this right has been violated 
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Douglas Allen, Ph.D., is the Burnaby Mountain Professor of 
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American Values and a co-founder of the National Fatherhood 
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(Lanliam, MD: Rowman & Littlefield, 1996); Fatherless America: 
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1995); and The Future of Marriage (New York: Encounter Books, 2007). 

Lloyd R. Cohen, J.D., Ph. D. is Professor of Law at George Mason 
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‘‘Marriage: The Long-Term Contract,” (in The Law and Economics of 
Marriage & Divorce, Anthony W. Dues & Robert Rowtliorn ed., 
Cambridge University Press 2002), “Mamage As Contract,” (in The New 
Palgrave Dictionary Of Economics And the Law, Peter Newman ed., 
Stockton 1998), Rhetoric, The Unnatural Family, And Women's Work, 
(81:8 Virginia L. Rev. 2275 [1995]), and Marriage, Divorce, and Quasi 
Rents or, 'I Gave Him the Best Years of My Life,' {\6:2 J. of Legal Stud. 267 
[1987], reprinted in Law and Economics, Richard A. Posner & Francesco 
Parisi ed., Elgar 1995). 

David K. DeWolf, J.D., is Professor of Law at Gonzaga University 
School of Law, where he teaches in the areas of First Amendment law, 
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Imagination (with Gerard V. Bradley) (84 Georgetown Law Journal 301 
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William H. Jeynes is a professor of education at California State 
University - Long Beach, specializing in empirical research on the effect of 
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the author of Divorce, Family Structure, and the Academic Success of 
Children (Binghamton, New York: Hawortli Press), and has authored 
numerous journal articles on family structure and child outcomes including: 
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40(4) Maixiage aiid Family Review 75-102; Examining the Effects of 
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Challenge of Controlling for Eamily Income, (2002) 23(2) Journal of 
Family and Economic Issues 189-210; The Effects of Recent Parental 
Divorce on their Children’s Consumption of Marijuana and Cocaine 
(2001) 35(3/4) Journal of Divorce and Remamage 43-65; and The Effects 
of Recent Parental Divorce on Their Children’s Consumption of Alcohol, 
(2001) 30(3) Journal of Youth and Adolescence 305-319. 

Leon R. Kass, M.D., Ph.D. is Addie Clark Harding Professor in the 
Committee on Social Thought and tlie College at tlie University of Chicago 
and Hertog Fellow in Social Thought at the American Enteiprise Institute. 
He was chainnan of the President’s Council on Bioethics from 2001 to 
2005. His publications include Wing to Wing, Oar to Oar: Readings on 
Courting and Marrying (Notre Dame Press, 2000, with Amy A. Kass), and 
“The End of Courtship," {Public Interest, 1997). 

Charles Kesler, is Professor of Government and Director of the 
Salvatori Center at Claremont McKenna College. 
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Daniel Hays Lowenstein is Professor of Law at the UCLA School 
of Law, where he teaches courses in Statutory Iiiteipretatioii and Legislative 
Process, Political Theory, Election Law, and Law & Literature. 

Katherine Shaw Spaht, Jules F. and Frances L. Landry Professor of 
Law, Louisiana State University Law Center, is the author of tluee family 
law treatises and more than 40 law journal articles on family law. Professor 
Spalit has served since 1981 as the Rapporteur (Reporter) of the Persorrs 
(Marriage and Family) Committee of the Louisiana State Law Institute, and 
is recogrrized as the foremost expert itr family law in tire state of Louisiarra. 
Her recent publications include Matrimonial Regimes (with Lee Hargrave), 
Vol. 16, Louisiana Civil Law Treatise (West 2rrd ed., 1997) with armual 
pocket parts (1998-2004), Family T.aw in lAniisiana (Law Center 
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Progressive Revolution in Politics and Political Science: Transforming the 
American Regime (Lanham, MD: Rowman and Littlefield, 2005). 

11. REASONS FOR GRANTING APPLICATION 

Our brief filed at the appellate level was inappropriately repudiated 
by the Attorney General, who seriously misunderstood our argument. (See 
State Appellants’ Response to Amicus Curiae Briefs at pp. 8-10, In re 
Marriage Cases (Cal. App. 1 Dist., Feb. 10, 2006) 2006 WL 937634.) We 
do not here assert the state’s interest in marriage is grounded in negative 
views about gay people or their families. Instead we argue that marriage has 
a historic public and legal purpose which is not only rationally related, but 
deeply rooted in facts specific and unique to opposite sex couples: Marriage 
is a sexual union of male and female because only such a union can both 
produce the next generation and comiect those cluldren to their natural 
mother and father. Changing the “definition and conception” of marriage to 
a unisex relationship, is not merely “openmg” the existing institution to 
new entrants, but a fundamental altering of its core conception, which 
requires a repudiation of procreation and paternity as a key public purpose. 
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Consequently we argue that California’s marriage laws withstand not only 
tlie rational basis test, but heightened sciutiiiy. 

Drawing upon our collective expertise in a variety of professional 
disciplines, we seek to offer this court a more comprehensive scholaiiy and 
legal perspective of the purposes of mamage, and how the current law 
furthers those purposes, than has been articulated by the parties. In doing 
so, we present argument which supplements, and does not repeat, that 
presented by the Appellees. 

For these reasons, we seek permission to file a brief amici curiae in 
support of the Appellees. 


Respectfully submitted. 
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Counsel for Amici Curiae 
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SUMMARY OF ARGUMENT 

The Court of Appeal erred in refusing to consider “procreation and 
paternity” as a primary purpose of marriage in the State of California, in 
part because the Attorney General seriously mischaracterized the argument 
offered by our brief. 

We do not here assert the state’s interest in maiTiage is grounded in 
negative views about gay people or their families. Instead we argue that 
marriage has a historic public and legal purpose which is not only rationally 
related, but deeply rooted in facts specific and miique to opposite sex 
couples: Marriage is a sexual union of male and female because only such a 
muon can both produce tlie next generation and connect tliose children to 
their natural mother and father. Changing the “definition and conception” 
of marriage to a unisex relationship, is not merely “opening” the existing 
institution to new entrants, but a fimdamental altering of its core 
conception, which requires a repudiation of procreation and paternity as a 
key public purpose. Consequently we argue that California’s marriage laws 
withstand not orrly the rational basis test, but heightened scrutirry. 

We are aware of the hurdles we face when the Attorney General has 
specifically repudiated om' brief, even if in this case (we believe) by 
mischaracterizing its argument, by lumping it with other amici who do 
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make arguments based on negative views of homosexuality. We ask the 
chance to offer to this Court clear, powerful and extensive legal evidence 
that mairiage in the state of California has long had a primary pui'pose of 
procreation, and that arguments to the contrary by Petitiorrers or the 
Attorney General are unsubstantiated. 

Given that Proposition 22 was passed by the people at large, this 
Court has a special obligation in common honesty to consider the 
arguments here made, for at the very least they are a large part of what the 
State inarticulately dubs the “tradition” of marriage in California. At a 
minimum, this Court owes the millions of Californians who voted to uphold 
this conception of marriage a careful consideration of the real issues at 
stake. 

In addition, the Court has a basic obligation to consider the 
relationship between marriage and procreation as well in light of the 
Petitioners’ appeal to marriage as a frmdamental hrtman right; for (rmlike a 
statute’s purpose), the Executive Branch’s opinions as to the scope, nature, 
or essential legal attributes of a frmdarnerrtal hmnart right are errtitled to no 
special deference by this Court. 

The State in otlier words has no special authority to repudiate the 
evidence we wish to offer for this Court’s consideration: 

Absent this cormection to procreation and paternity, marriage in law 
becomes virtually unintelligible: A human right to have the government 
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regulate and give a Good Housekeeping Seal of Approval on your most 
intimate, personal, private and sacred relationsliips, if and only if they are 
(a) sexnal relations and (b) not close family members, and (c) only come in 
pairs? What possible justification can the government have for insisting that 
adnlt love come in this form and for dispensing special benefits only to 
adults who agree to live by and through this form? Unintelligibility and 
inarticulateness are tbe results of ignoring tbe clear, long, extensive legal 
record on the public purpose of marriage (as distinct from its many private 
uses). 

We respectfully ask this Court to consider carefully the arguments 
and evidence laid out herein, for the Court shall receive this critical 
information from no other source. Indeed, injustice, it must be considered. 


ARGUMENT 

I. THE APPELLATE COURT ERRED IN REFUSING TO 
CONSIDER PROCREATION AS A PUBLIC PURPOSE OF 
MARRIAGE 

A. The court below erred in concluding that, under the rational basis 
test, it need only consider those interests endorsed by the Attorney 
General 

The Couit of Appeal eiTed in refusing to consider “responsible 
procreation,” as a potential rationale for tbe law on grounds that this 
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interest had been “expressly disavowed” by the Attomey General. {In re 
Marriage Cases (2006) 49 Cal. Rptt. 3d 675, 724 at n.33.) 

Under strict scrutiny, the burden shifts to the state to demonstrate 
that the classification drawn by the law is necessary to advance some 
compelling state interest. {Hernandez v. City of Hanford {2001) 41 Cal. 4th 
279, 299.) To meet this burden, the state must identify the actual purpose of 
the law. {Connerly v. Stale Personnel Rd. (2001) 92 Cal.App.4th 16, 38 
[quoting Shaw v. Hunt (1996) 517 U.S. 899, 908].) 

By contrast, under rational basis review, the Petitioners carry the 
burden “to negative every conceivable basis which might support [the 
challenged classification].” {People r'. Hofsheier (2006) 37 Cal. 4th 1185, 
1201 [quoting FCC r Beach Communications, Inc. (1993) 508 U.S. 307, 
315].) As this Corrrt stated in Warden r State Bar (1999) 21 Cal.4th 628, 
the statutory classification must be upheld “// there is any reasonably 
conceivable state of facts that could provide a rational basis for the 
classification.” {Id. at p. 644, emphasis in original, citations omitted) 
[quotirrg FCC i'. Beach Communications, Inc., supra 508 U.S. at p. 313].) 
At minimum, a test considering “any reasonably conceivable” rationale 
clearly includes those presented to the comt by amici.' 

' The general rule that “issues not raised by tire appealirrg parties may rrot 
be considered if raised for the first time by amici curiae” {Mercury 
Casualty Co. v. Hertz Corp. (1997) 59 Cal.App.4th 414, 425) is not at issue 
here. Amici are not raising any new question or issue on appeal, but rather 
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B. The Attorney General overstepped his rightful authority by 

unilaterally repudiating procreation, a state interest that has been 
clearly and repeatedly affirmed in the law of California and sister 
jurisdictions. 

The public purpose pointed to by amici — procreation and 
paternity — has been repeatedly affirmed by California courts, the courts of 
sister states, and the U.S. Supreme Comt. It is deeply embedded in the legal 
record and legal structure of marriage in California. (See Section 11, infra.) 

Under tliese circumstances tlie mere misubstantiated assertion on the 
Attorney General’s part that this state interest has been repudiated cannot 
suffice to do justice to the people of California who voted to reaffirm our 
marriage tradition in voting for Proposition 22. 


assisting the Comt with an additional perspective on the issues already 
raised by the parties, providing the Court with a “conceivable basis” in 
support of the marriage classification. {Bily v. Arthur Young & Co. (1992) 3 
Cal.4th 370, 405, fn. 14 [“Amicus cmiae presentations assist the court by 
broadening its perspective on the issues raised by the parties. Among other 
services, they facilitate informed judicial consideration of a wide variety of 
information and points of view that may bear on important legal 
questions.”].) Secondly, in this particular case, even if it were not raised by 
amici, the Court should consider procreation as a purpose of marriage on its 
owm initiative, because it is the “first purpose” of marriage clearly 
articulated in California case law for more than 100 years. (See, e.g., Raker 
V. Baker (1859) 13 Cal. 87, 103.) Finally, even if amici were deemed to be 
raising a new issue on appeal, the rule is not absolute, and the Court “has 
discretion to consider new issues raised by an amicus curiae that concern 
only matters of law and involve important issues of policy.” (Neilson v. 

City of California City (2005) 133 Cal.App.4tli 1296, 1310, fn. 5.) The 
arguments presented herein by amici should be considered by the Court in 
that they can be decided as a matter of law, and clearly involve issues of 
important public policy. 
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When did the state of California repudiate procreation and paternity 
as a purpose of inarTiage? We have scoured the record and can find no clear 
answers from the Attorney General. In the Court of Appeal, our brief was 
lumped with other amici who urge negative views about gays and lesbians 
as parents or partners, which is no part of the argument we here make. The 
attonrey general thus described our argument as one of several based on the 
idea that gays and lesbians are “unfit for mamage” and thus would harm 
the institution, an idea California public policy rejects. (State Appellants’ 
Response to Amicus Curiae Briefs, 2006 WL 937634 at p. 8, In re 
Marriage Cases (2006) 49 Cal. Rptr. 3d 675. 

He is simply wrong in describing our argument. It is not based on 
the idea that gays and lesbians are “rmfit for” or will do something harmful 
to marriage. It is based on the idea that the public redefrrrition of marriage 
by this Court would harm marriage, by clearly and fundamentally altering 
its legal and public conception, so that it is no longer in law related to the 
need to bring men and women together to make and raise the next 
gerreration, in the process urrjustly stigmatizirrg as irxatiorral or hate-frlled 
bigots those Californians who remain attached to this ancient conception of 
marriage. This worrld be a great irrjustice to the people of Califonria and 
harmful to the state’s interests in marriage. 

The Attonrey General’s second argumerrt is that “California 
statutory law and decisions by California courts have consistently 
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recognized that same-sex couples are raising families, and that those 
families need and desei've legal protections.”^ We agree with this 
description of California family law, but we do not understand how this fact 
constitutes a repudiation of procreation as a piimaiy purpose of maiiiage iii 
California law. 

Throughout its history, California law has always recognized that 
people besides manned couples raise families and has sought in various 
ways to facilitate or protect those relationships. Marriage has never been 
the sole way to create a family, or a parent-child relationship in the 
state of California. Indeed, Petitioners themselves note that “California’s 
adoption statutes have always permitted adoption without regard to the 
marital status of prospective adoptive parents.” (Tyler-Olson Open. Br. at 
p. 14 [quoting Sharon S. v. Superior Court (2003) 3 1 Cal. 4th 417, 433].) 

Yet throughout this long period, this Couii understood one of the 
key public pirrposes of marriage in law was procreation: that sexual rmions 
between men and women are different from other kinds of relationships 
because of tlieir powerful tendency to produce babies. For both individuals 
and the state this is a double-edged sword: both a gift and burden, 

^ State Appellants’ Response, supra, 2006 WL 937634 at p. 9 (citing Stats. 
2003, ch. 421, § 1(b) [“Expanding the rights and creating responsibilities of 
registered domestic partners would further California’s interests in 
promoting family relationships. . . .”]; Sharon S. v. Superior Court (2003) 

3 1 Cal.4th 417, 439 [observing that the decision to allow second- parent 
adoption by domestic partner of a birth mother “encourages and shengthens 
family bonds.”].) 
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depending on the circumstances. But it is a basic human reality that the 
legislature and the people of California ar e entitled to notice. 

California law seeks to protect children in all family situations, 
iiicludiiig those of gay people. This fact does not imply the state has no 
further interest in whether men and women come together to raise the 
children of their sexual unions together. (Adoplion of Kelsey S. (1992) 1 
Cal. 4th 816, 844 [quoting Caban v. Mohammed (1979) 441 U.S. 380, 391] 
[“There is no dispute that ‘The State’s interest in providing for the well- 
being of illegitimate children is an important one.’ Although the legal 
concept of illegitimacy no longer exists in California, the problems and 
needs of children bom out of wedlock are an undisputed reality. The state 
has an important and valid interest in their well-being.”] [citations 
omitted].) 

Nor does it imply that the State no longer cares whether children’s 

ties to their natural parents are respected and encouraged, where possible. 

The child has a genetic bond with its natural parents that is 
unique among all relationships the child will have throughout 
its life. “The intangible fibers that comiect parent and cliild 
have infinite variety. They are woven tluougliout the fabric of 
our society, providing it with strength, beauty, and 
flexibility.” 

{Adoption of Kelsey S. (1992) 1 Cal. 4th 816, 848 [quoting Lehr v. 
Robertson (1983) 463 U.S. 248, 256].) 
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The people of California are entitled, through their laws, to express 
care and concern about all children without tliereby repudiating the special 
function of maiTiage. “The state’s policy in favor of maiTiage, however, 
does not imply a conesponding policy against nomnarital relationships.” 
(Elden v. Sheldon (1988) 46 Cal. 3d 267, 281 (dis. opn. of Broussard, J.) 
[quoting Norman v. Unemployment Ins. Appeals Bd. (1983) 34 Cal. 3d 1, 14 
(dis. opn. of Broussard, J.)].) 

C. The Attorney General is not entitled to special deference by this 
Court in predicting the likely changes in the public meaning of 
marriage as a result of its redefinition. 

Is procreation (understood to include the sexual generation of 
children in such a way that children receive tlie care, love and nurture of 
both their mother and father) still a key public purpose of marriage in 
California? Tins is the question on wliich tlie Attorney General’s opinion is 
normally entitled to special weight. Yet we can find no clear answer to this 
question in tlie record. 

If the Attorney General’s answer (as it appears to us to be) is “no, 
procreation has been repudiated as a purpose of marriage in California,” the 
question becomes: when and on what evidence? Given the extensive legal 
record repeatedly affirming procreation as a purpose of mainiage (See 
Section 11. A., infra), and the millions of Californians who went to the polls 
in defense of this marriage tradition, surely the Court caimot in justice 
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permit mere unsubstantiated assertion to prematurely blind it from 
considering all tlie evidence. 

Perhaps tbe Attorney General meant something like “Yes, 
procreation is a key public purpose of marriage, but redefinmg marriage so 
that it is no longer a union of husband and wife in law and culture will have 
no effect on that public understanding of what marriage is for, and thus will 
not hurt the state’s interest.” This, we submit, is “wild speculation” on the 
Attorney General’s part. (Cf. State Appellants’ Response to Amicus Curiae 
Briefs, 2006 WL 937634 at p. 8, Jn re Marriage Cases (2006) 49 Cal. Rptr. 
3d 675 [dismissing arguments of amici curiae as “wild speculations about 
potential harm to the institution of marriage”].) Or to speak rather more 
courteously, it is a legislative judgment on which the Attorney General’s 
opinion is no better or worse (or at any rate no more entitled to special 
deference by this Court) than that of any other Californian. 

The special deference owed by the Corrrt to the Attorney General 
extends only to his expertise hr defining the state interests promoted by a 
law. In this case we argue Iris authority is not unlimited — in the presence of 
persuasive evidence from the legal record that procreation is a public 
pmpose of maniage, lorrg and repeatedly affirmed, tire mere assertion of the 
Attorney General that it is not a state interest cannot in justice be presumed 
defrrritive by tlris Court, arrd so prevent it from exarnirrmg tire legal record. 
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But in no case does our constitutional system presume that the 
Attorney General has exclusive wisdom to offer evidence to this court 
about how a change in law of this magnitude might impair a recognized 
state interest. 

This Court has the authority and the responsibility to decide whether, 
if procreation is a key public purpose of maiTiage, a rational legislator (or 
voter) could conclude that redefining marriage harms this interest, or, 
alternatively if the Court applies heightened scrutiny, whether this interest 
is snfficiently compelling and the classification nan'owly tailored. In 
making this judgment, this Court ought in justice to consider all the 
arguments presented to it, and not permit the Attorney General to narrow its 
vision prematurely. 

D. Even if the Court defers to the Attorney General’s authority, it 
must still consider procreation and paternity as a key purpose of 
marriage because these are a substantive part of the marriage 
tradition in the minds of the people of California, which the State 
argues the marriage law seeks to respect and protect. 

One of the statutes under question (Calif. Fam. Code § 308.5 
[“Proposition 22”]) was not passed by the legislature. It was passed, just 
seven years ago, by more than 60 percent of CaliforTiians. (California 
Secretary of State, March 2000 Primary Election Results, State Ballot 
Measures Proposition No. 22, available at 

http://www.sos.ca.gov.''elections/'sov,^20()0 primarv/contents.htrn [last 
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visited September 11, 2007]). The initiative statute provisions of the 
California Constitution (Calif Const, art. II, §§ 8, 10) are designed to 
permit the broad consensus of the California people to rale, and it is their 
uiiderstaudiiig of tlie purpose of maniage as the union of husband and wife 
that this Court is obliged to consider. 

The idea that marriage has as one of its core justifications the 
creation and nurture of the next generation by their own mother and father 
is not some obscure dead letter buried in old law texts. It is not, in other 
words, “invent[ing] fictitious puiposes that could not have been within the 
contemplation of the Legislature [or in this case, the People].” {Warden v. 
State Bar (1999) 21 Cal. 4th 628, 648; see also People v. Hofsheier (2006) 
37 Cal. 4th 1185, 1201.) Procreation and paternity is not an obscure or 
absurd argument pulled out of a hat to confound gay marriage advocates 
(although we are aware many perceive it this way). It is the deep, broad 
reason why marriage in our tradition and in virtually every human culture is 
a sexual union of male and female. 

The many people in California deeply attached to tins traditional 
conception of marriage are entitled to expect the Court will at least consider 
tlie idea tliat it is rational for them to be concerned about changing tlie 
“definition and conception” of mairiage and that conceras other than 
iirational animus may be motivatmg their desire to retain tlie traditional 
understanding of marriage. 
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At a minimum, this Court owes to the many Californians still deeply 
attached to this idea of maniage, an open explanation of when and how 
marriage ceased at law to he about procreation; to do even this minimum 
tlie Coiuf must consider the record and evidence offered here. 

E. No other proffered public purpose for marriage justifies the 
intrusion into intimate decisionmaking inherently a part of the 
special status of marriage. 

Consider more indirect evidence tliat procreation is in fact a key 
public purpose of marriage: What possible other purpose powerful enough 
to justify govenunental intiusion into people’s intimate lives, by giving 
caiTots only to those who love in a certain way? 

If this Court willfully blinds itself tlie real “facts on the ground” that 
give rise to marriage, “civil mamage” becomes virtually unintelligible: A 
human right to have the government give a Good Housekeeping Seal of 
Approval to your most intimate, personal, and sacred relationships, if and 
only if they are (a) sexual relations and (b) not close family members, and 
(c) only come in pairs? What possible justification can the govemment 
have for dispensing special benefits only to adults who agree to live by and 
through this form? 
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The proferred alternative rationale for mamage — a state-sanetioned 
deelaiation of “tlie liigliest fonn of love”’ — is, to put it mildly, odd. What 
business has the state of California determining for its eitizens that the 
highest foiin of love is an exelusive sexual union of two people? If ‘ordered 
libeity’ means anything surely it means eaeh individual has the right to 
define for him or herself what the ‘highest form of love’ consists of. 

Unintelligibility and inartieulateness are the results of ignoring the 
clear, long, extensive legal record on the public purpose of marriage (as 
distinet from its many private uses): marriage as a natural human right, 
codified by California law, is the union of husband and wife, because only 
sueh a union ean both produee ehildren and eonneet them to their natural 
mother and father. 

K The Attorney General is not entitled to special deference by this 
Court in defining the scope, nature, or essential legal attributes of 
a fundamental human right. 

1. Marriage as a fundamental human right is the right of 
an adult to enter a sexual union with a member of the 
opposite sex and to have care and custody of any 
children that sexual union produces. 

Marriage as a fundamental human right is acknowledged by both 
U.S. and international human rights law to be grounded in its natural 


’ San Francisco Open. Br. at p.53 [“1 wanted my parents to get inanied 
because marriage is the way to show the highest form of love to someone.”] 
[Statement of Michael Allen Quenneville, son of one of the plaintiff 
eouplesj. 
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relationship to procreation, and this Court does not owe special deference to 
tlie executive branch in ascertaining tlie nature, scope, purpose, and 
essential legal attributes of a fundamental human right. 


(A) The Universal Declaration of Human Rights 
acknowledges that the human right to marry is a natural 
right of men and women to create families together. 

Men and women of full age, without any limitation due to 
race, nationality, or religion, have the right to marry and to 
forurd a family. . . . The family is the natmal arrd furrdamerrtal 
group unit of society and is entitled to protection by society 
and the State. 

United Natiorrs, Urriversal Declaration of Hurnarr Rights, Art. 16 §§ 
1,3. 


The opposite-sex natrrre of the union, and its natural, inherent 
relationship to founding a family, were taken for granted at the time. But 
more recent court rulings in international courts have affirmed this basic 
view. 


(i) The United Nation’s Human Rights Committee 
recognizes the right to marry as intrinsically the 
right to marry and found a family with a person of 
the opposite sex. 

Article 23, paragraph 2 of the International Covenant on Civil and 
Political Rights states “The right of men and women of marriageable age to 
marry and to found a family shall be recognized.”'* In a recent (2002) 


'* United Nations High Commissioner for Human Rights, Inlernalional 
(Covenant on Civil and Political Human Rights, Art. 23, § 2 (entry into 
force 23 March 1976). 
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ruling, the United Nation’s Human Rights Committee affiiTned that the 
intemationally recognized civil right of maniage created by the tieaty 
confers the obligation on states “to recognize as marriage only the union 
between a man and a woman wishing to many each otlier.” Joslin v. New 
Zealand, (Communication No. 902/1999) (17 July 2002), U.N. Doc. 
CCPR/C/75/D/902/1999. 

(ii)The European Court of Human Rights 
recognizes that the human right to marry is related 
to the natural ability of men and women to found 
families. 

The European Convention on Human Rights states: “Men and 
women of marriageable age have the right to marry and to found a family, 
according to the national laws governing the exercise of this right.”^ The 
European Court of Human Rights has repeatedly held that “tlie right to 
marry guaranteed by Article 12 refers to the traditional marriage between 
persons of opposite biological sex.”'’ In 2003, tlie European Court of Justice 
acknowledged this reading of Article 12, describing as “facf’ that “Article 


^ Council of Europe, Convention for the Protection of Human Rights and 
Fundamental Freedoms (CPHRFF), art. 1 2 (also referred to as the 
“European Convention on Human Rights). 

^ Rees R United Kingdom (1987) 9 E.H.R.R. 56 atT[49; see also Cossey v. 
United Kingdom (1991) 13 E.H.R.R. 622 at ^43; Sheffield and Horsham v. 
United Kingdom (1999) 27 E.H.R.R. 163 at^ee. 
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1 2 of the European Convention on Human Rights protects only marriage 
between two persons of opposite biological sex.”^ 

{S)The U.S. Supreme Court’s rulings affirming and 
describing the fundamental human right to marry assume 
and affirm this right is importantly related to procreation. 

In articulating the human right to many, the Supreme Court has 
clearly articulated the link to procreation. In Skinner v. Oklahoma (1942) 
316 U.S. 535, 541, tlie Court noted, “Maniage and procreation are 
fundamental to the very existence and survival of the race.” Even earlier, 
tlie Court spoke of maniage more generally, linking it to tlie veiy existence 
of civilization: “[Maniage] is the foundation of the family and of society, 
without which there would be neitlier civilization nor progress.” Maynard 
V. Hill (1888) 125 U.S. 190, 211. The Court echoed this view in Loving v. 
Virginia, wiiting, “Mairiage is one of the ‘basic civil rights of man,’ 
fundamental to our veiy existence and survival.” Loving i'. Virginia (1967) 
388 U. S. 1, 12 [quoting Skinner v. Oklahoma, supra 3 16 U.S. at p. 541 and 
citing Maynard v. Hill, supra, 125 U.S. 190].) It is hard to see how 
maniage could be considered fundamental to our very existence and 
suiwival if it were not understood to be related to making and caring for the 
next generation. Moreover in Loving, Virginia’s argument offering 
miscegenation as a puipose of intenacial maniage bans (in order to keep 

^ K.B. V. National Health Service Pensions Agency, et al. (10 June 2003) 
Case No. C-1 17/01, 2003 ECJ CELEX LEXIS 650 at T[ 55. 
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races separate and distinct, a purpose properly rejected by the Supreme 
Court) underscores the extent to which courts miderstood tliat the right to 
marry was inbnnsically connected to procreation, for absent this connection 
tlie argument becomes miintelligible. 

In Zahlocki v. Redhail (1978) 434 U.S. 374, 383-84, the Court again 
quoted and cited Skinner, supra, 316 U.S. at p. 541, Maynard, supra, 125 
U.S. at pp. 205, 21 1, and Loving v. Virginia, .supra, 388 U.S. at p. 12. The 
Zahlocki Court also proceeded to quote Meyer- v. Nebraska (1923) 262 U.S. 
390, 399, noting that the right “to man-y, establish a home and bring up 
children” is part of the constitutional right protected under a Due Process 
analysis.* 

As the Maryland Supreme Court recently summarized the U.S. 

Supreme Court’s right to marry jurisprudence: 

All of the cases infer that the right to marry enjoys its 
fundamental status due to the male-female nature of the 
relationship and/or the attendant linlc to fostering procreation 
of our species. . . . Thus, virtually every Supreme Comt case 
recognizing as fundamental the right to marry indicates as the 
basis for the conclusion the institution’s inextricable link to 
procreation, wliicli necessarily arrd biologically involves 


* Even in Turner v. Safley (1987) 482 U.S. 78, although the Court did not 
specifically include procreation among the list of marital prrrposes which 
could be satisfied by inmate marriages, the Court did note that one 
gover-nmental purpose of marriage is the “legitimation of children bom out 
of wedlock,” contrasting this governmental benefit of marriage with the 
“religious arrd persorral aspects of the marital cornmitrnerrt.” (Id. at pp. 95- 
96.) The Turner Court’s failure to clearly distinguish between the public 
and the merely private, individual purposes of marriage introduced 
confusion into the American jurispmdence on the right to marry. 
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participation (in ways either intimate or remote) by a man and 
a woman. Andersen, 138 P.3d at 978 (“Nearly all United 
States Supreme Court decisions declaring marriage to be a 
fundamental right expressly link marriage to frmdamental 
rights of procreation, childbirth, abortion, and child- 
rearing.’’). 

{Conaway r Deane, No. 44, Sept. Term 2006 (Md., Sept. 18, 2007) 2007 
WL 2702132 at p. *27 [quoting Andersen v. King County (Wash. 2006) 138 
P.3d963].) 


(C) California courts have held that the natural human 
right to marry itself (and not merely the statutes that codify 
that right) is related to procreation. 

This Court’s rulings on the human right of marriage have on 

multiple occasions agreed with overarching national and international 

articulations of that fundamental right, holding that “the first purpose of 

matrimony, by the laws of nature and society, is procreation.” {Baker i-’. 

Baker {1^59) 13 Cal. 87, 103 [emphasis added].) 

This Coirrt’s ruling in Perez v. Sharp (1948) 32 Cal. 2d 711, clearly 

assumes and affirms that procreation is a key purpose of marriage in 

California law, even though other sexual and family relationships are legal. 

The Perez Court specifically noted that: 

Firrthermore, there is no ban on illicit sexual relations 
between Caucasians arrd members of tire proscribed races. 

Indeed, it is covertly encouraged by the race restrictions on 
marriage. 

Nevertheless, responderrt has sought to justify the statute by 
contending that the prohibition of intermarriage between 
Caucasians and members of the specified races prevents the 
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Caucasian race from being contaminated by races whose 
members are by nature physically and mentally inferior to 
Caucasians. 

{Perez v. Sharp, supra, 32 Cal. 2d at p.722.) 

In otlier words, even tliougli it was legal for iiiteixacial couples to 

have sex and to have children, the Court’s decision makes it clear that 

maixiage is still in some special way related to procreation. The extensive 

discussion (and rejection) of the eugenics concerns proffered in defense of 

tlie maixiage law were never based on the fact tliat maixiage is imielated to 

procreation — its relationship to progeny is taken as a given. For example: 

Respondent contends, however, that persons wishing to marry 
in contravention of race barriers come from the ‘dregs of 
society’ and that their progeny will therefore be a burden on 
tlie community. There is no law forbidding marriage among 
the ‘dregs of society,’ assuming that this expression is 
capable of definition. If there were such a law, it could not be 
applied without a proper determination of the persons that fall 
within that category, a determination that could hardly be 
made on the basis of race alone. 

(Id. at p. 724.) 

Again: 

Respondent contends that even if the races specified in the 
statute are not by nature inferior to the Caucasian race, the 
statute can be justified as a means of diminishing race tension 
and preventing the birth of children who might become social 
problems.” 

(Ibid, [emphasis added]. )^ 


^ See also Perez v. Sharp, supra, 32 Cal. 2d at p. 726 [“It is contended that 
interracial marriage has adverse effects not only upon the parties thereto but 
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Similarly the fundamental right to marry considered by the Court 

was clearly presumed to be intimately related to procreation: 

The right to marry is as fimdamental as the right to send one's 
cliild to a paiticirlai' school or tire right to have offspring. 
Indeed, ‘We are dealing here with legislation which involves 
one of the basic civil rights of man. Marriage and procreation 
are fundamental to the very existence and survival of the 
race.’ 

Perez (quoting iSfauwe/" v. (1942) 316 U.S. 535, 541). 

It is hard to see how this Court could have concluded that maniage 
is fundamental “to the very existence and survival of the race,” if its critical 
functions did not include managing the procreative potential of sexual 
unions successfully. And once again the Court took for granted, while 
dismissing the eugenics provisions offered in support of bans on inteiTacial 
marriage as race classifications, the long-emhedded assumptions about the 
relationship between marriage and procreation that alone render these 
arguments intelligible. 


upon their progeny. Respondent relies on Buck v. Bell, 274 U.S. 200, 47 
S.Ct. 584, 71 L.Ed. 1000^ for the proposition that the state ‘may properly 
protect itself as well as the children by taking steps which will prevent the 
birth of offspring who will constitute a serious social problem, even though 
such legislation must necessarily inteii'ere with a natural right.’ That case, 
however, involved a statute authorizing sterilization of imbeciles following 
scientific verification and the observance of procedmal guarantees. . . . The 
racial categories in the miscegenation law are as illogical and 
discriminatory as those conderrmed by the Supreme Court in Skinner v. 
Oklahoma-, and there is a corresponding lack of a fair hearing.”]. 
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II. CALIFORNIA COURTS HAVE REPEATEDLY AFEIRMED 
THAT PROCREATION IS A PRIMARY PURPOSE OF 
MARRIAGE. 

It is simply not credible to state that marriage has never been about 
procreation, but was instead “designed to discriminate against lesbians and 
gay men.” (San Francisco Open. Br. at p. 58.) 


A. California court rulings have repeatedly affirmed that procreation 
is a primary purpose of marriage in California law. 

Procreation has long been held a key purpose of marriage in 

California. For example in Baker v. Baker ( 1 859), Justice Field, writing for 

this Court, held that “the first purpose of matrimony, by the laws of nature 

and society, is procreation.” {Baker v. Baker (1859) 13 Cal. 87, 103.) In 

Sharon v. Sharon (1888) the Court cited a treatise stating “the procreation 

of children rmder the shield and sanction of the law” is one of the “two 

principal ends of marriage.” {Sharon v. Sharon (1888) 75 Cal. 1, 33 

[quoting Stewart on Marriage and Divorce, sec. 103].) 

This interest of the state linking marriage and procreation was 

spelled out in De Burgh v. De Burgh (1952) 39 Cal. 2d 858, 863-64: 

The family is the basic unit of our society, the center of the 
personal affections that ennoble and enrich human life. It 
channels biological drives that might otherwise become 
socially desttnctive; it ensures the care and education of 
children in a stable environment; it establishes continuity 
from one generation to another; it nurtures and develops the 
individual initiative that distinguishes a free people. Since the 
family is the core of our society, the law seeks to foster and 
preserve marriage. 
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The Second Appellate District held, in Vileta i'. Vileta (1942), “[The] 
concealment of . . . sterility is a fraud that vitiates die marriage contract.” 
(Vileta V. Vileta (1942) 53 Cal.App.2d 794, 796.) Three years later, the 
court quoted Baker, holding diat die “first purpose of matrimony, by the 
laws of nature and society, is procreation.” (Schauh v. Schatih (1945) 71 
Cal.App.2d 467, 478.) 

In Aiifbrt v. Aiifort, the Court of Appeals, again quoting Baker, 
declared: “Again, the first purpose of matrimony, by the laws of nature and 
society, is procreation.” (Aiifort v. Aiifort (1935) 9 Cal. App. 2d 310, 31 1.) 
In Maslow v. Maslow, the Second Appellate District flatly called 
procreation “[ojne of the prime purposes of matrimony.” (Maslow v. 
Maslow (1953) 117 Cal.App.2d 237, 241.) 

B. The law of marital annulments provides strong legal evidence that 
procreation goes to the essential of the marriage contract under 
California law. 

Fmtlier evidence comes from the law of marital aimuhnents. 
California courts have repeatedly ruled that misrepresentations of one’s 
capacity or willingness to procreate are grounds for aimulment. (See, e.g.. 
In re Marriage of Meagher and Maleki (2005) 131 Cal. App. 4th 1 
[“[Ajimuhnents on the basis of fraud are generally granted only in cases 
where the fraud related in some way to the sexual or procreative aspects of 
marriage.”]; Mayer v. Mayer (1929) 207 Cal. 685, 695 [annulment may be 


23 



265 


granted where one party conceals intent not to consummate the marriage]; 
Allfort V. Allfort (1935) 9 Cal.App.2d 310 [amirdmeiit granted where one 
spouse concealed known sterility from the other]; Vileta v. Vileta (1942) 53 
Cal.App.2d 794 [aimulmeiit granted where one spouse concealed known 
sterility from the other].) 

But marital annulments are profoundly discouraged at law. {Bruce v. 
Bruce (1945) 71 Cal.App.2d 641, 643 [“It is settled law in this state that a 
marriage may only be annulled for fraud if the fraud relates to a matter 
which the state deems vital to the mamage relationship.’’].) Material fraud 
is not enough. Courts will not annul a marriage on the basis of fraudulent 
representations regarding love, money, or character.'” Courts have even 
found that, although sexually transmitted diseases are grounds for 


See, e.g., Marshall v. Marshall (1931) 212 Cal. 736 [petition for 
annulment denied where based only on misrepresentation as to husband’s 
wealth]; Gerardi v. Gerardi (D.D.C. 1946) 69 F. Supp. 296, 296-97 
[denying annulment when defendant husband wrote, “To tell the truth 1 was 
never in love with you, but it was good while it lasted”]; Williams v. 
Williams (Del. Super. Ct. 1922) 118 A. 638, 639 [denying annulment when 
husband had falsely represented himself to be “a man of large independent 
means [who] controlled certain patents which, of themselves, would make 
him wealthy”]; Heath r. Heath (N.H. 1932) 159 A. 418, 425 [denying 
annulment when “the charges of falsehood are of sober and industrious 
habits and sexual virtue in respect to character, of savings in respect to 
material worth, and of law-abiding conduct when there had been a 
conviction for the crime of adultery”]. Courts appear to have made an 
exception to this general rule, however, when one party has concealed a 
prior felony conviction. Douglass i'. Douglass (1957) 148 Cal.App.2d 867. 
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annulment, concealment of diseases that do not affect the sexual relation 
are iiot/^ 

As Ira Ellman, Paul Kurtz, and Elizabeth Scott explain in their recent 
family law treatise: 

[CJourts are very reluctant to grant fraud annulments. Rather 
than applying ordinary contracts doctrine, imder which fraud 
exists if either party make a material misrepresentation 
causing the other’s consent, courts traditionally require a 
misrepresentation concerning the “essentials” of marriage. . . 
misrepresentations concerning wealth, temper or character 
ordinarily are not grounds for aruiulment. By contrast 
misrepresentation about a party’s fertility, or willingness or 
ability to engage in sexual relations, goes to the essentials. 

(Ellman, et at. Family Law: Cases, Texts, Problems (3d ed. 1998) at 
pp. 1 18-19.) 

Thus, tire fact that California courts have consistently fourrd that 
misrepresentations about the capacity or willingness to procreate are 
grormds for armulrnerrt is rurusually powerful evidence that procreation is a 
key purpose of man iage in the state of California. 

This Corut’s current arralysis must begin by recogrrizirrg that for 
many generations past, in cases far removed from any possible animus 


" See, e.g., Nerini v. Nerini (Super. Ct. 1943) 11 Conn. Supp. 361, 367 
[“misrepresentations concerning one’s health ... are immaterial rmless they 
involve the essentialia to the marriage relation such as a physical 
impediment making impossible the performance of the duties and 
obligations of the relation or rendering its assumption and continuance 
darrgerous.”]; see also Lyon r^. Lyon (111. 1907) 82 N.E. 850; Richardson r^. 
Richardson (Mass. 1923) 140 N.E. 73; Lapides v. Lapides (N.Y. 1930) 171 
N.E. 91 1 [each denying an armuhnent where one party had concealed his or 
her epilepsy]. 
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towards gays and lesbians, Californians in law and society have routinely 
asserted diat one of the key purposes of maniage law is procreation. 

C. The legal structure of marriage in California points to its 
relationship to procreation. 

Evidence of this public purpose is built into the very legal stracture 
of marriage. The legal elements of marriage in California that point to 
procreation and paternity as a key purpose include its definition: not just 
any committed and caring relationship of adults, but a sexually exclusive 
union of male and female, in which the law presumptively holds motlier 
and father jointly responsible for any children bom to tlie wife. (Calif. Earn. 
Code § 7540.) Moreover, this presumption of paternity is rebuttable by a 
finding tliat the father is not the biological parent of the child, clearly 
connecting tlie sexual relationship of the adults to the biological capacity to 
create new life, and the joint parenting responsibilities of the manied 
couple. (Calif Earn. Code § 7541(a).) Similarly, the prohibitions on 
consanguinity also point to the State’s conception of marriage as a sexually 
exclusive union that can and often does give rise to children. (Calif Fam. 
Code § 2200 [Incestuous marriages].) 

If, as Petitioners suggest, tlie purpose of marriage in California is 
primarily a state-sanctioned declaration of personal love and commitment, 
dien mairiage clearly fails their own rational basis standard for both same- 
sex and opposite-sex couples, since tliere are many single people in loving 
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and committed relationships, some married people who are not especially 
loving, and many kinds of loving, intimate and familial relationships that 
involve more than two people that are not recognized as marriages, or 
offered its goveinmental benefits. 


D. California’s marriage law is part of a broader legal tradition; 
Rulings in other states and in the federal courts also clearly 
establish that procreation is one of the key state purposes in 
marriage 

Courts throughout the United States cleaiiy and repeatedly asserted 
procreation as a key state interest in marriage, even though, throughout this 
period, sterility or age was never a bar to mairtage. 

Numerous courts from across the coimtry have articulated the same 
understanding of the purpose of the law of maniage, for example: Poe v. 
Gerstein (5th Cir. 1975) 517 F.2d 787, 796 [“[PJrocreation of offspring 
could be considered one of the major purposes of marriage. . . .”]; Singer v. 
Hara (Wash. App. 1974) 522 P.2d 1187, 1195 [“[MJarriage exists as a 
protected legal institution primarily because of societal values associated 


Courts throughout the United States clearly and repeatedly asserted 
procreation as a key state interest in marriage, even though, throughout this 
period, sterility or age was never a bar to marriage (although impotence 
was). See Uaurence Drew Borten, Sex, Procreation, and the State Interest 
in Marriage (2002) 102 Colum. L. Rev. 1089, 1109 [“No state permits 
annulment or divorce on the basis of infertility per se. Courts have, not 
surprisingly rejected claims that ‘impotence’ encompasses those who have 
tlie capacity to copulate but are infertile.’’]. As an 1898 New York comt put 
it, “[l]t has never been suggested that a woman who has undergone 
[menopause] is incapable of entering the marriage state.” (Wendel v. 
Wendel (2d Dept. 1898) 30 A.D. 447, 449.) 
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with the propagation of the human race.”]; Baker i'. Nelson (Minn. 1971) 
191 N.W.2d 185, 186, appeal dismissed for want of a substantial federal 
question, 409 U.S. 810 (1972) [“The institution of marriage as a union of 
man and woman, imiquely involving the procreation and rearing of children 
within a family, is as old as the book of Genesis.”]; Heup v. Heiip (Wis. 
1969) 172 N.W.2d 334, 336 [“Having children is a primary purpose of 
marriage.”]; Zoglio v. Zoglio (D.C. App. 1960) 157 A. 2d 627, 628 [“One of 
the primary purposes of matrimony is procreation.”]; Slegienko v. Stegienko 
(Mich. 1940) 295 N.W. 252, 254 [stating that “procreation of children is 
one of the important ends of matrimony”]; Gard r Gard (Mich. 1918) 169 
N.W. 908, 912 [“It has been said in many of the cases cited that one of the 
great purposes of marriage is procreation.”]; Grover r Zook (Wash. 1906) 
87 P. 638, 639 [“One of the most important functions of wedlock is the 
procreation of children.”]; Adams r Howerlon (C.D. Cal. 1980) 486 F. 
Supp. 1119, 1124, affd on other grounds (9th Cir. 1982) 673 F.2d 1036 
[observing that a “state has a compelling interest in encouraging and 
fostering procreation of tlie race”); Dean v. District of Columbia (D.C. 
1995) 653 A. 2d 307, 337 (Ferren, J., concurring and dissenting) [finding 
that this “central pmpose . . . provides the kind of rational basis . . . 
permitting limitation of marriage to heterosexual couples”]. 

E. Virtually every known human society also links marriage with 
procreation and paternity. 
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Moreover, mamage is a viitually universal human institution. 
Although mairiage traditions vary greatly, marriage is everywhere 
recognizably related to furthering the goals of procreation and paternity. 
“Although tire details of getting manied - who chooses the mates, what are 
the ceremonies and exchanges, how old are the parties - vary from group to 
group, the principle of marriage is everywhere embodied in practice. . . . 
The unique trait of what is commonly called marriage is social recognition 
and approval ... of a couple’s engaging in sexual intercourse and bearing 
and rearing offspring.’’ (Kingsley Davis (ed.). Contemporary Marriage: 
Comparative Perspectives on a Changing Institution (New York: Russell 
Sage Foundation, 1985) p. 5.)'^ 

Even societies that institutionalized same-sex relations in some 
contexts did not typically define these relations as marriages.'"* Even these 
societies recognized the need for a distinct social institution dedicated to 


See also, Flelen Fisher, Anatomy of Love: A Natural History’ of Mating, 
Marriage and Why We Stray (1992) pp. 65-66; George P. Murdock, Social 
Structure (1949). 

For example, “Transgenerational homosexual relations have been studied 
most thoroughly in New Guinea and parts of island Melanesia, where, in a 
number of cultures, they are a part of boys’ initiation rites, and are thus 
fully institutionalized. . . . After leaving his mother’s hut at age twelve to 
thirteen to take up residence in the men’s house, Marind-Anim boy enters 
into a homosexual relationship with his motlier’s brother, who belongs to a 
different lineage from his own. The relationship endures for roughly seven 
years, until the boy marries.” (David F. Greenberg, The Construction of 
Homosexuality (University of Chicago Press, 1988) pp. 27-28.) 
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managing sexual relationships between men and women in the interests of 
securing procreation and paternity. 

In this sense, and as a matter of historical record, mamage is clearly 
not rooted in animus towards gay and lesbian people or their relationships. 
It has its own historic dignity and purpose, rooted in real and enduring 
human realities. 

We are perhaps belaboring the obvious in pointing out how deeply, 
and in how many ways in the legal record, marriage in California and the 
United States has always been both held and assumed to be related to 
procreation. We are forced to do so because what is obviously in the record 
has been ignored by the appellate court, which did not so much reject the 
argument as refuse even to consider the powerful evidence for it. 

F. The state interest in marriage known as “procreation ” does not 
consist of encouraging reproduction in any and all circumstances, 
but rather encouraging reproduction in family unions where 
children will be raised and loved by their own mothers and fathers. 

What do these various courts mean by asserting that one key purpose 

of marriage is procreation? Surely not that, in any literal sense, only a 

husband and wife can make a baby. Human beings (and American courts) 

have long known that marriage is not technically required for malting a 

baby, that sexual acts outside of marriage can and frequently do produce 

children. 
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Instead, courts and society have seen marriage to be about two 
related thmgs: procreation and paternity, or creating cbildreii who are raised 
by their own mothers and fathers in the same family union. As one 
commentator notes, “This concern witli illegitimacy was rarely spelled out, 
but discerning it clarifies why courts were so concerned with sex within 
marriage and renders logical the traditional belief that marriage is 
intimately connected with procreation even as it does not always result in 
procreation.” (Laurence Drew Borten, Sex, Frocrealion, and Ihe Stale 
Interest in Marriage (2002) 102 Colum. L. Rev. 1089, 1 1 14-15.) 

Marriage thus simultaneously encourages procreation in the ideal 
context and reduces the number of men and women at risk of producing 
children outside of wedlock, where children in fatherless households would 
suffer disadvantages and hardships themselves, and at the same time 
impose financial hardships and social costs on third parties and society.*^ 


“Divorce and unwed childbearing create substantial public costs paid by 
taxpayers. Higher rates of crime, drug abuse, education failure, chronic 
illness, child abuse, domestic violence, and poverty among both adults and 
children bring with them higher taxpayer costs in diverse forms: more 
welfare expenditure; increased remedial and special education expenses; 
higher day-care subsidies; additional child-support collection costs; a range 
of increased direct coiut administration costs incmred in regulating post- 
divorce or unwed families; higher foster care and child protection services; 
increased Medicaid and Medicare costs; increasingly expensive and harsh 
crime-control measures to compensate for formerly private regulation of 
adolescent and yomig-adult behaviors; and many otlier similar costs. Wliile 
no study has yet attempted precisely to measure these sweeping and diverse 
taxpayer costs stemming from the decline of marriage, current research 
suggests that these costs are likely to be quite extensive.” {The Marriage 
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The fact that men and women can and do procreate outside of mamage is 
not evidence that maniage is not really about procreation. To the contiaiy, 
this is the very problem that, in this and eveiy known human society, 
mairiage as a social institution, and a special legal status, attempts to 
ameliorate. 

We are not arguing that procreation is the only justification for 
marriage. American jurists were drawing on an older common law tradition 
that had roots in long-standing philosophical discourse that understood the 
word “procreation” to refer to more than the mere physical generation of 
children’s bodies. 

Procreation, however, means more than just conceiving 
cliildren. It also means rearing and educating tliem for 
spiritual and temporal living — a common Stoic sentiment. 

The good of procreation cannot be achieved in this fuller 
sense simply through the licit union of husband and wife in 
sexual intercourse. It also requires maintenance of a faithful, 
stable, and permanent union of husband and wife for the sake 
of their children. 

(John Witte, Jr., Propter Honoris Respectum: The Goods and Goals of 
Marriage (2001) 76 Notre Dame L. Rev. 1019, 1035.) 

This historic cultural synthesis, which views marriage as a loving 
sexual union that has as a core purpose encouraging men and women to 
make and rear the next generation together, continues to hold. (See Norval 
D. Glenn, With this Ring: A Sumey on Marriage in California (National 


Movement: A Statement of Principles (New York: Institute for American 
Values, 2000).) 
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Fatherhood Initiative: Gaithersburg, MD, 2004) pp. 18-19 (available at 
l.ittps:/'./ww"w.fatherhood.o:rg/marriagesiiivev.asp ) (last visited September 10, 
2007) [75 percent of Californians agree that mamage should both promote 
adult happiness and “produce) ] cluldreii who are well adjusted and who 
will become good citizens.”].) 

The claim that this link between marriage as a male-female sexual 
bond and procreation is today so inutional that no sane or well-intentioned 
legislator could ever entertain it and that procreation is merely a pretext for 
other, more invidious and undeclared motives is difficult to credit. As the 
New York Court of Appeals recently held in Hernandez v. Robles, “A court 
should not lightly conclude that everyone who held this belief was 
irrational, ignorant or bigoted.” [Hernandez v. Robles (N.Y. 2006) 855 
N.E.2d 1, 8.) 

Moreover, the Goodridge decision finding no rational relation 
between marriage and procreation is a notable exception in American law. 
[Goodridge v. Dept, of I’ubl. Health (Mass. 2003) 798 N.E.2d 941.) At 
least eight otlier state and federal comts within the last ten years have inled 
there is a rational relation between the states’ definition of marriage and 
procreation, including recent decisions from the liigli comts of Maryland, 
New York, and Washington, as well as the U.S. Court of Appeals for the 
8th Circuit. [Conaway v. Deane, No. 44, Sept. Term 2006 (Md., Sept. 18, 
2007) 2007 WL 2702132; Hernandez v. Robles (N.Y. 2006) 855 N.E.2d 1; 
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Andersen v. King County’ (Wash. 2006) 138 P.3d 963; Citizens for Equal 
Prot. V. Bnining (8tli Cir. 2006) 455 F.3d 859.) As the New York comt 
clearly articulated: 

[T]lie Legislature could rationally decide tliat, for tlie welfare 
of children, it is more important to promote stability, and to 
avoid instability, in opposite-sex than in same-sex 
relationships. Heterosexual intercomse has a natiual tendency 
to lead to the birth of children; homosexual intercourse does 

not The Legislature could find that unstable 

relationships between people of the opposite sex present a 
greater danger that children will be bom into or grow up in 
imstable homes than is the case with same-sex couples, and 
thus that promoting stability in opposite-sex relationships will 
help children more. 

Hernandez v. Robles (N.Y. 2006) 855 N.E.2d 1, 7. 

The Washington Supreme Court came to the same conclusion: “We 
conclude that limiting marriage to opposite-sex couples furthers the State's 
interests in procreation and encouraging families with a mother and father 
and children biologically related to both.” {Andersen v. King County 
(Wash. 2006) 138 P.3d 963, 985.) The 8th Circuit agreed: “We hold that § 
29 and other laws limiting the state-recognized institution of marriage to 
heterosexual couples are rationally related to legitimate state interests and 
therefore do not violate the Constitution of the United States.” {Citizens for 
Equal Prot. v. Bruning (8th Ch. 2006) 455 F.3d 859, 871.) The comt held 
that the Nebraska amendment defining marriage as the union of a man and 
a woman was related to the state’s interest hi “steerhig procreation hito 
marriage,” through “laws [that] encomage procreation to take place within 
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the socially recognized unit that is best situated for raising children.” {Id. at 
p. 867.) 

The Indiana Court of Appeals explained the connection using a 
“responsible procreatiou” analysis: “The State, first of all, may legitimately 
create the institution of opposite-sex marriage, and all the benefits accruing 
to it, in order to encourage male-female couples to procreate within the 
legitimacy and stability of a state-sanctioned relationship and to discourage 
unplanned, out-of-wedlock births resulting from ‘casual’ intercourse.” 
{Morrison v. Sadler (Ind. App. 2005) 821 N.E.2d 15, 24.)"’ 

If these diverse, disinterested judges in many other states can still 
see a potentially rational relation between procreation and the state’s 
definition of marriage as the union of husband and wife, then so loo could 
the people of California. The spirit if not the letter of comity forbids 
attributing irrationality or malice to so many sister jurisdictions. 


See also Wilson v. Ake (M.D. Fla. 2005) 354 F. Supp. 2d 1298, 1309 
[“[Tjhis court ... is bound by the Eleventh Circuit’s holding that 
encouraging the raising of children in homes consisting of a married mother 
and father is a legitimate state interest. . . . DOMA is rationally related to 
this interest.”];//? re Kandu (Bankr. W.D. Wash. 2004) 315 B.R. 123, 146 
[“Authority exits [.v/c] that the promotion of marriage to encourage the 
maintenance of stable relationships that facilitate to the maximum extent 
possible the rearing of children by both of their biological parents is a 
legitimate congressional concern.”]; Standhardl v. Superior Court (Ariz. 
App. Div. 1, 2003) 77 P.3d 451, 463-64 (review denied 2004 Ariz. LEXIS 
62, May 25, 2004) [“We hold tliat tire State has a legitimate interest in 
encouraging procreation and child-rearing within the marital relationship, 
and that limiting marriage to opposite-sex couples is rationally related to 
that interest.”]. 
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G. The State and Petitioners err in asserting the recent developments 
in California law have repudiated procreation as a public purpose 
of marriage. 

The purpose of a domestic partnership statute is to maximize 
benefits to same-sex couples while minimizing changes in California’s 
marriage tradition. The decision to retain the traditional understanding of 
mairiage is not primarily a judgment about individuals’ moral capacities 
but rather about the public meaning and purpose of an institution. At law, in 
our liistoiy, and in die ciUTent public understanding, “a imioii of husband 
and wife” is not the entry requirement into something separate called 
marriage, but a substantive part of what marriage is. Petitioners seek the 
cultural and social associations of marriage — that is, not the benefits 
conferred by law (which they have already received), but the shared social 
understanding in the minds of fellow citizens. The way to achieve that end 
is to persuade their fellow citizens, and not this Court. 

1. California adoption and foster care laws do not 
repudiate the procreation as a purpose of 
marriage 


See Monte Neil Stewart & William C. Duncan, Marriage and the 
Betrayal of Perez and Loving, 2005 B.Y.U. L. Rev. 555, 560-61 
[‘‘[Bjecause social institutions are constituted by shared public meanings, 
they are necessarily changed when those meanings are changed and/or no 
longer sufficiently shared. Indeed, that is the only way a social institution 
can be changed.”]. 
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Adoption and foster care are legal institutions that arise to cope with 
die consequences of family fragmentation: They exist to protect cluldren, 
not to further adult interests in creating family fornis of choice.'** 

Cluldren available for adoption or foster care typically do not have 
even one parent able and willing to care for them. The State could 
reasonably decide that public policy favors any competent adoptive parent 
or parents for a parentless child, without necessarily affinning or even 
implying that the State no longer cares whether children of sexual unions, 
created by bodies in passion, are raised by their natural mother and father. 

Indeed, in Sharon S. v. Superior Court, the Court noted this child- 
centered focus, observing: “The basic purpose of an adoption is the 
‘welfare, protection and betterment of the child,’ and adoption courts 
ultimately must rule on that basis. . . . Second parent adoption can secure 
the salutary incidents of legally recognized parentage for a child of a 
nonbiological parent who otherwise must remain a legal shanger.” (Sharon 
S. V. Superior Court (2003) 31 Cal. 4th 417, 437.) 

ITT. THE STATE’S DECLARED INTEREST IN MARRIAGE IS 
NOT ONLY LEGITIMATE, IT IS COMPELLING. 


This child-centered focus of adoption law is well-established in 
California. Among other requirements, in every adoption the judge must 
find that “the interest of the child will be promoted by the adoption.” (Calif. 
Fam. Code § 8612.) 
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Social science evidence supports the conclusion that the state’s 
ongoing interest in maixiage is not only legitimate, it is compelling. 

A. Procreation is not only a legitimate state purpose but 
a compelling one. 

It is uncontroversial to note that the welfare of children is a 

compelling governmental interest. In Adoplion of Kelsey S. (1992) 1 Cal. 

4th 816, this Court was even more specific, highlighting the State’s interest 

in protecting children horn out of wedlock: 

There is no dispute that “The State’s interest in providing for 
tlie well-being of illegitimate cliildien is an important one.” . . 

. [T]he problems and needs of children bom out of wedlock 
are an undisputed reality. The state has an important and valid 
interest in their well-being. 

(Id. at 844 [quoting Caban v. Mohammed (1979) 441 U.S. 

380, 391].) 

If it is trae, as the research noted below (section III.D) suggests, that 
there is something unique about the bond between a child and his or her 
biological parents, then tlie legal stmcture of maiiiage is tlie least restrictive 
means of furthering that compelling interest. Indeed, several courts have 
reached this conclusion. 

In Adams v. Howerton, the federal district court simply noted that a 
“state has a compelling interest in encouraging and fostering procreation of 
the race.” (Adams v. Howerton (C.D. Cal. 1980) 486 F. Supp. 1119, 1124, 
aff’d on other grounds (9tli Cir. 1982) 673 F.2d 1036.) 
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B. Society needs babies 

There are no signs that artificial reproduction can replace the natural 

sexual unions of male and female for this purpose. A large majority of 

modern democracies are now experiencing very low birthrates, causing 

increasingly urgent concern among scientific experts about the social, 

economic, and political consequences. The European Union’s total fertility 

rate from 1995 to 2000, for example, was only 1.42 children per woman, 

sufficiently below the 2.1 replacement level that demographers label this 

“very low fertility.”'^ In 2004, a U.N. demographer warned: 

A growmg number of countties view their low butli rates 
with the resulting population decline and ageing to be a 
serious crisis, jeopardizing the basic formdations of the nation 
arrd tlueaterring its survival. Economic growth arrd vitality, 
defense, and pensions and health care for the elderly, for 
example, are all areas of major concenr. 

Joseph Chamie, “Low Fertility: Can Governments Make a Difference?” 

(April 2, 2004) paper presented at the Armual Meeting of the Population 

Association of America, Boston Massachusetts. 


John C. Caldwell & Thomas Schindlmayr, Explanation of the Fertility 
Crisis in Modern Societies: A Search for Commonalities (2003) 57(3) 
Poprrlation Studies 241, 241. “Lowest low fertility” is often defined as a 
total fertility rate of 1.3 or less. Hans-Peter Kohler, et ah. The Emergence of 
Lowest-Low Fertility in Europe During the 1990 ’s (2002) 28(4) Population 
& Development Rev. 641, 641; Population Division of the Department of 
Ecorrorrric arrd Social Affairs of the United Nations Secretariat, World 
Population Prospects: The 2002 Revision. Highlights (New York: United 
Nations, Febrirary 26, 2003) at p. 4 (Table 2). North America, by contrast 
has near-replacement level fertility at 2.01 children per woman. Id. 
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A state interest that if not met jeopardizes “the basic foundation of 
tlie nation” and “threatens its survival” certainly must be deemed not only 
legitimate, but compelling.^” 

C. Sex between men and women still makes babies. 
Second, rrurnerous studies have shown that urrinterided pregnancy 
remains a common, not rare, consequence of male-female sexual 
relationsliips. Nationally, tluee-fourths of births to rntmarried couples were 
unintended by at least one of the parents.^* By their late thirties, 60 percent 
of American women have had at least one mrinterided pregriancy.^^ Almost 
4 in 10 women aged 40-44 have had at least one unplanned birth.^” 

The existence of corrtraceptives thus does not eliminate tire state’s 
interest in encouraging voluntary marital sexual unions between men and 
women to otlier kinds of sexual urrious between men and women. The vast 
majority of children bom to a married couple will have a mother and a 


See Adams v. Howerton, supra, 486 F. Supp. atp. 1124 [observing that a 
“state has a compelling interest in encouraging arrd fosterirrg procreation of 
tire race.”]. 

J. Abma, et al.. Fertility, Family Planning, and Women’s Health: New 
Data from the 1995 National Surrey of Family Growth (National Center for 
Healtli Statistics, 1997) 23(19) Vital Health Stat. 28 (Table 17) [70.4 
percent of births to married women were intended by both parents, 
compared to just 28 percent of births to unmarried mothers.]. 

Id. at 28 (Table 3) [finding 60.0% of women aged 35-39 had had at least 
one unintended pregnancy]. 

Id. at 28 (Table 3) [finding 38.1% of women aged 40-44 had had at least 
one unplanned birth]. 
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father already committed to caring for them. Most children conceived in 
sexual unions outside of maniage (and all children of same-sex unions) will 


D. Children need mothers and fathers. 

Cliild Trends (a leading and respected cliild research organization) 

sums up the current social science consensus on common family structures 

that have been well-studied using large, nationally representative databases: 

Research clearly demonstrates that family structure matters 
for children, and the family structure that helps the most is a 
family headed by two biological parents in a low-conflict 


Studies show that 2 out of 3 children born out of wedlock have 
iiomesident fathers at birth. This percerrtage climbs as childrerr grow older 
(though some couples eventually marry). (See, e.g., McLanahan, et al., 
Unwed Fathers and Fragile Families (March 1 998) Center for Research on 
Child Wellbeing, Working Paper #98-12 at p. 7.) An Urban Institute policy 
brief explains the impact: “Parerrts who do not live witlr their children are 
unlikely to be highly involved in their children’s lives.” (Elaine Sorensen & 
Chava Zibman, To What Fxtent Do Children Benefit from Child Support? 
(The Urban Institute, January 2000) p. 8.) According to the National Sitrvey 
of America’s Families, orre in tluee (34%) childrerr with a rrorrresident 
parent saw that parent on a weekly basis in 1997. Another 38 percent saw 
their nonresident parent at least once during the year, though not on a 
weekly basis. Fully 28 percent of children with a nonresident parent had no 
contact with that parent during the course of the year. {Ibid.) Another 
review of several national surveys found that, by their mothers’ estimates, 
roughly 40% of children with nonresident fathers saw their father once a 
month, while nearly the same number did not see their father at all in a 
given year. (Wendy D. Manning & Pamela J. Smock, New Families and 
Non-Resident Father-Child Visitation (Sept. 1999) 78(1) Social Forces 87, 
89; see also Valerie King, Variations in the Consequences of Nonresident 
Father Involvement for Children 's Well-Being (1994) 56 J. Mairiage & 
Fam. 963 [finding half of children with nonresident fathers see their fathers 
only once a year, if at all, while just 2 1 percent see their fathers on a weekly 
basis].) 
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marriage. Children in single-parent families, children born to 
unmarried mothers, and children in stepfamilies or cohabiting 
relationships face liiglier risks of poor outcomes. . . . There is 
thus value for children in promoting strong, stable marriages 
between biological parents. 

The risks to children when mothers and fathers do not get and stay 
married include: poverty,^'’ suicide,^^ mental illness,^* physical illness,^’ 


Kristin Anderson Moore, et ah, “Marriage from a Child’s Perspective: 
How Does Family Structure Affect Children and What Can We Do About 
It?” Child Trends Research Brief {iwnt 2002) p. I. This research brief on 
family stmctnre does not compare outcomes for children raised by same- 
sex couples to children in other types of families. 

Sara McLanahan, Family, Slate, and Child Well-Being (2000) 26 Annual 
Rev. of Sociology 703; 1. Sawhill, “Families at Risk,” in H.H. Aaron & 
R.D. Reischauer (eds.) Setting National Priorities (1999) pp. 97-135; Mark 
R. Rank & Thomas A. Hirschl (1999) The Economic Risk of Childhood in 
America: Estimating the Probability of Poverty Across the Formative 
Years, 61 J. Marriage & Fam. 1058. 

Gregory R. Johnson, et al.. Suicide Among Adolescents and Young 
Adults: A Cross-National Comparison of 34 Countries (2000) 30 Suicide & 
Life-Threatening Behavior 74; David Lester, Domestic Integration and 
Suicide in 21 Nations, 1950-1985 (1994) XXXV Int’l J. of Comparative 
Sociology 131; David M. Cutler, et ah, Explaining the Rise in Youth Suicide 
(2000) National Bureau of Economic Research Working Paper 7713. 

E. Mavis Hetherington & John Kelly, For Better or For Worse: Divorce 
Reconsidered (2002); Paul R. Amato, Children of Divorce in the 1990s: An 
Update of the Amato and Keith (1991) Meta-Analysts (2001) 15 J. of Fam. 
Psychol. 355; Ronald L. Simons, et ah. Explaining the Higher Incidence of 
Adjustment Problems Among Children of Divorce Compared with Those in 
Two-Parent Families (1999) 61 J. Marriage & Fam. 1020; Andrew J. 
Cherlin, et ah. Effects of Parental Divorce on Menial Health Throughout 
the Life Course (1998) 63 Am. Soc. Rev. 239. 

Ronald Angel & Jacqueline Worobey, Single Motherhood and Children ’s 
Health (1988) 29 J. Health & Soc. Behav. 38; Olle Lundberg, The Impact 
of Childhood Living Conditions on Illness and Mortality in Adulthood 
(1993) 36 Soc. Sci. & Med. 1047. 
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infant mortality,^® lower educational attainment,^' juvenile delinquency and 
conduct disorder,'^ adult criminality,^^ early unwed parenthood,^'' and 
lower life expectancy.'*'’ 


J.A. Gaudino, Jr., et al.. No Fathers’ Names: A Risk Factor for Infant 
Mortality in the Slate of (leorgia (1999) 48 Soc. Sci. & Med. 253; C.D. 
Siegel, et al.. Mortality from Intentional and Unintentional Injury’ Among 
Infants of Young Mothers in Colorado, 1982 to 1992 (1996) 150(10) 
Archives of Pediatric & Adolescent Med. 1077; Trade Bemiett & Paula 
Braveman, Maternal Marital Status as a Risk Factor for Infant Mortality 
(1994) 26(6) Fam. Planning Perspectives 252; Trade Bennett, Marital 
Status and Infant Health Outcomes (1992) 35(9) Soc. Sci. & Med. 1 179. 

See, e.g., Paul R. Amato, Children of Divorce in the 1990s: An Update of 
the Amato and Keith (1991) Meta-Analysis (2001) 15(3) J. Fam. Psychol. 
355; William H. Jeynes, The Effects of Several of the Most Common Family 
Structures on the Academic Achievement of Eighth Graders (2000) 30(1/2) 
Marriage & Fam. Rev. 73; Sara McLanahan & Gary Sandefur, Growing Up 
with a Single Parent: What Helps, What Hurts (Cambridge, MA: Harvard 
University Press) (1994); Timothy J. Biblarz & Gregg Gottainer, Family 
Structure and Children ’s Success: A Comparison of Widowed and 
Divorced Single-Mother Families (2000) 62(2) J. Marriage & Fam. 533; 
Zeng-Yin Cheng & Howard B. Kaplan, Explaining the Impact of Family 
Structure During Adolescence on Adult Educational Attainment (1999) 7(2) 
Applied Behav. & Sci. Rev. 23; Dean Lillard & Jeimifer Gemer, Getting to 
the Ivy League (1996) 70(6) J. Higher Educ. 206. 

Ross L. Matsueda & Karen Heimer, Race, Family Structure and 
Delinquency: A Test of Differential Association and Social Control 
Theories (1987) 52 Am. Soc. Rev. 171; Chris Coughlin & Samuel 
Vuchinich, Family Experience in Preadolescence and the Development of 
Male Delinquency (1996) 58(2) J. Marriage & Fam. 491 . 

Cynthia Harper & Sara McLanahan, Father Absence and Youth 
Incarceration (August 1998) paper presented at the armual meeting of the 
American Sociological Association. 

E. Mavis Hetlieringtorr & Jolm Kelly, For Better or For Worse: Divorce 
Reconsidered (2002); Catherine E. Ross & John Mirowsky, Parental 
Divorce, Life-Course Disruption, and Adult Depression (1999) 61(4) J. 
Marriage & Fam. 1034; Andrew J. Cherlin et al.. Parental Divorce in 
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Research on children raised hy same-sex couples is in its beginning 
stages. We do not have a single study based on nationally representative 
data that can tell us how the typical child raised from birth by a same-sex 
couples fares, compared to children in other family stiuctures. If future 
research shows that such children fare as well as children raised by manned 
biological parents, the most likely explanation will point to the vast 
difference in the way in which opposite sex and same-sex couples become 
parents. 


Childhood and Demographic Outcomes in Young Adulthood (1995) 32 
Demography 299. 

J.E. Schwartz, et al., Childhood Sociodemographic and Psychosocial 
Factors as Predictors of Mortality Across the Life-Span (1995) 85 Am. J. 
Pub. Health 1237; Joan S. Tucker., et al.. Parental Divorce: Effects on 
Individual Behavior and Longevity (1997) 73(2) J. Personality & Soc. 
Psychol. 381. 

See William Meezan & Jonathan Rauch, Gay Marriage, Same-Sex 
Parenting and America ’s Children (Fall 2005) 15(2) Future of Children 97, 
104 [“What the evidence does not provide, because of the methodological 
difficulties we outlined, is much knowledge about whether those studied 
are typical or atypical of the general population of children raised by gay 
and lesbian couples. We do not know how the normative child in a same- 
sex family compares with other children.”]; Nock Aff. If 3, Halpern v. 
Attorney General of Canada, Case No. 684/00 (Ont. Sup. Ct. of Justice), 
available at http:./,''marriagela.w.cu.a.edu/Law/cases/ 

Canada/ ontario/halpem/aff nock.pdf (last visited September 1 1, 2007) 
[“Through this analysis I draw my conclusions that 1) all of the articles I 
reviewed contained at least one fatal flaw of design or execution; and 2) not 
a single one of tliose studies was conducted accordmg to generally accepted 
standards of scientific research.”]; Diana Baumrind, Commentary on Sexual 
Orientation: Research and Social Policy Implications (1995) 31(1) 
Developmental Psychol. 130. 
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The State does not have the same interests at stake in regulating 
same-sex and opposite-sex sexual unions, because same-sex couples 
become parents only after much deliberation and joint consultation, at 
much greater expense, and/or by bringing a potential third party or parties 
into the relationship. Their sexual unions do not produce children. 
Meanwhile there remains a pressing urgent need to ensure that children 
created by acts of passion are protected and cared for by their parents. For 
better and/or worse, same-sex and opposite sex couples are simply not 
similarly situated with respect to the great public purposes of marTiage. 


IV. THE REDEFINITION OF MARRIAGE WOULD 
RADICALLY TRANSFORM THE PUBLIC NATURE, 
MEANING AND PURPOSE OF THE INSTITUTION, 
SEVERING ITS RELATIONSHIP IN THE PUBLIC MIND TO 
ITS HISTORIC PUBLIC ROLE IN FURTHERING 
“PROCREATION AND PATERNITY.” 

As one commentator put it: 

Same-sex marriage in Massachusetts is not merely about 
opening a new set of legal benefits to more individuals. . . . 

The meaning of marriage itself must change. . . . The 
procreative potential of sexual rmions must be reduced from 
tire great, brute, obvious, important fact it has been through 
most of human history, to a minor, not very significant 
feature of human relationships, largely unrelated to any key 
prtrpose of marriage. 

(Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage as a 
Social Institution: A Reply to Andrew Koppelman (2004) 2 U. St. Thomas 
L.J. 33, 59-60.) 
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Among the consequences reasonably foreseeable by the legislature 
and the People of California: 


A. Marriage will become disconnected from “procreation and 
paternity” in the public mind. 

Many gay marriage advocates argue that same-sex maniage will 
work a radical transformation in the public understanding of mamage, and 
they applaud it for that reason.^’ For example, same-sex marriage activist 
E.J. Graff argues that “[i]f same-sex marriage becomes legal, that venerable 
institution will ever after stand for sexual choice, for cutting the linlc 
between sex and diapers.” (E.J. Graff, “Retying the Knot,” in Same-Sex 
Marriage: Pro and Con: A Reader (Andrew Sullivan ed., 1st ed.. Vintage 
Books 1997) p. 136.) 

Judith Stacey, sociology professor at New York University argues: 

Legitimizing gay and lesbian marriages would promote a 
democratic, pluralist expansion of the meaning, practice, and 


As Professor Douglas Kmiec notes, some advocates of same-sex 
marriage contend that there never has been any link between marriage and 
procreation, or that such a linlc no longer exists today. Criticizing such 
claims, Kmiec writes: “In truth, the advocates of same-sex marriage cannot 
genuinely mean that procreation has not been, in fact, linked with marriage. 
Rather, what same-sex partisans actually mean is that they would prefer 
procreation not to be associated with the marital estate. . . . Sexual 
reproduction for the human species is not merely one of several equally 
attractive ways to bring forth a child, it is the assumed way. It is no 
coincidence that those with religious beliefs that correspond most strongly 
with a traditional understanding of marriage as lirrked to procreation do, 
indeed, have the most children.” (Douglas W. Kmiec, The Frocrealive 
Argument for Proscribing Same-Sex Marriage (2004) 32 Hastings Const. 
L.Q. 653, 660.) 
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politics of family life in the United States . . . [PJeople might 
devise marriage and kinship patterns to serve diverse needs. . 

. . Two friends might decide to “many” without basing their 
bond on erotic or romantic attachment. . . . Or, more radical 
still, perhaps some might dare to question the dyadic 
limitations of Western marriage and seek some of the benefits 
of extended family life tluougli small group maniages 
aiTanged to share resources, nurturance, and labor. After all, if 
it is tnie that “The Two-Parent Family is Better” than a 
single-parent family, as family-values crusaders proclaim, 
might not three-, four-, or more-parent families be better yet, 
as many utopian communards have long believed? 

Juditli Stacey, “Gay and Lesbian Families: Queer Like Us,” in Mary Ami 

Mason, et al. (eds.). All Our Families: New Policies for a Aew Century’ 

(Oxford U. Press 1998) pp. 128-29. 

FoiTner NYU professor Ellen Willis described same-sex marriage as 

“an improvement over die status quo,” m diat “confeixing die legitimacy of 

marriage on homosexual relations will intioduce an implicit revolt against 

the institution to its very heart, further promoting the democratization and 

secularization of personal and sexual life.” “For starters, if homosexual 

marriage is OK, why not group marriage— which after all makes a lot of 

sense when the economic and social fragility of the family is causing major 

problems?” (Ellen Willis, contribution to “Can Marriage Be Saved? A 

Forum,” Nation, July 5, 2004, pp. 16-17.) 

Of course not all gay manrage advocates wish to radically transform 

the meaning of marriage, but that so many highly credentialed gay marriage 
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advocates believe that it will, makes it clear it is equally reasonable for the 
people of California (and state legislators) to express similar concerns. 


li. Accepting Petitioners’ reasoning on the fundamental right to 
marry “the person of one’s choice” will offer new support for 
polygamy in culture and possibly law. 

If individuals have a right, not only to many, but to change the legal 

“definition and conception” of marriage so that it fits their relationships 

better, polygamists and polyamoiists will receive new cultural support. And 

indeed it is clear that this principle will give powerful new cultural and 

legal support to polygamy. Petitioners argue to the conhaiy because (they 

say) the fundamental right to many is the right to marry only one person of 

one’s choice, and applicants to a polygamous maniage have already 

exercised that right. Not necessarily. A man who already has one spouse of 

his choice may not (as Petitioners assert) have a fundamental right to marry 

a second person of his choice. But the single woman who wishes to marry a 

man who is already married will in fact be dertied her fmrdameutal right to 

marry the one person of her choice by the laws insisting on monogamy. As 

the New Jersey Appellate Division explained: 

The same form of constitutional attack that plaintiffs mount 
against statutes limiting the institution of marriage to 
members of the opposite sex also could be made against 
statutes prohibiting polygamy. Persons who desire to enter 
into polygamous maniages undoubtedly view such maniages, 
just as plairrtiffs view same-sex marriages, as “cornpellmg 
and definitive expression[s] of love and commitmenf ’ among 
the parties to the union.” 
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{T.ewis V. Harris (NJ. Super. App. Div. 2005) 875 A. 2d 259 (affd as 
modified, (N.J. 2006) 908 A.2d 196) [quoting George W. Dent, Jr., The 
Defense of Traditional Marriage (Fall 1999) 15 J.L. & Pol. 581, 628].) 

In this way, the argument of petitioners is profomidly different from 
that made in Perez and Loving about inteiTacial maiTiage. InteiTacial 
marriages were always acknowledged to be a form of marriage (hence 
racists felt a need to han them). By contrast Proposition 22 does not bar a 
class of individuals from entering marriage. (Gay people can and do enter 
marriages in the state of California; whether or not it is wise or satisfying of 
them to do so.). Instead Proposition 22 clarifies that marriage in the state of 
California, by its nature, requires a husband and wife. This is not an 
entrance requirement, it is part of what the substance of marriage is, what 
marriage consists of 

V. CALIFORNIA’S DECISION TO PROVIDE CIVIL UNIONS, 
INSTEAD OF MARRIAGE, FOR SAME-SEX COUPEES IS 
RATIONALLY RELATED TO PROTECTING THE STATE’S 
MARRIAGE TRADITIONS 

A. Petitioners err in arguing that changing the “definition and 
conception ” of marriage cannot possibly affect the state’s 
interest in furthering procreation and paternity. 

Petitioners argue that changing the “definition and conception” of 

marriage to include same-sex unions cannot possibly affect the state’s 

interest in procreation and paternity because heterosexual couples may still 

marry. Yes, but the meaning of their marriages, at least the meaning 
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publicly endorsed by law, will have changed. The principle that the 
Petitioners ask this Coiut to endorse luider the equal protection claim is that 
same-sex couples and opposite sex couples are similarly situated for the 
pmposes of mairiage. Such a declaration by this Comf requires a 
repudiation of the idea that marriage is intimately rooted in and related to 
the two great and related ways in which same-sex and opposite sex couples 
are differently situated: that only unions of husbands and wives can make 
the next generation and coimect that child to his or her own mother and 
father. The Petitioners’ own argument makes it clear that if procreation is a 
purpose of marriage, getting to same-sex marriage on equal protection 
grounds requires the state to repudiate that purpose publicly. One could 
hardly offer more clear evidence that the state’s classification is powerfully 
and substantively related to the state interest so described. 

B. Petitioners are incorrect to characterize Eldon v. Sheldon and 
other cases as holding marriage is not about procreation. 

Petitioners cite Elden v. Sheldon (1988) 46 Cal. 3d 267, hr suppori of 
the proposition the primary state interest in marriage is adult love. (San 
Francisco Ans. Br. at pp. 11-12.) The case involved tort law (loss of 
consortirrm, emotional distress), which is necessarily about the private 
relational interests affected by the loss of a marital partner, and the court in 
tills case had no occasion to coimnent on tire state’s interest in procreation 
in marriage in this case. 
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Nor does another case cited by the Petitioners, In re Marriage of 
Haines (1995) 33 Cal.App.4tli 277, repudiate procreation as a purpose of 
marriage: it merely affimis the legal commonplace that the state has a “vital 
public interest” in tlie marital status of tlie husband and wife, without very 
clearly articulating exactly what the “vital public interesf’ served by 
marriage is. {Id. at p. 287 [quoting Borelli v. Brusseau (1993) 12 
Cal.App.4th 647, 651].) Inarticulateness in an appellate court decision is 
not repudiation, especially not of a public purpose so deeply imbedded in 
the legal record. We are unable to find any appellate court decision in 
California specifically repudiating procreation as a key public purpose of 
marriage before this case. 


C. The Equal Protection right that led to the elimination of 
distinctions based on legitimacy was not the right of adults to 
form families in absolutely any manner they choose, but the 
right of the child to equal protection of the laws regardless of 
his or her parents’ marital status. 

Today, tlie legal concept of illegitimacy has been effectively 
abolished. (See, e.g., Susan H. v. Jack S. (2004) 30 Cal.App.4th 1435, 
1440.) The U.S. Supreme CouiT grounds this right solely in the right of a 
child not to be penalized by the state because of his or her parents’ marital 
status: 


The status of illegitimacy has expressed through the ages 
society's condeimiation of inesponsible liaisons beyond the 
bonds of marriage. But visiting this condemnation on the 
head of an infant is illogical and unjust. Moreover, imposing 
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disabilities on the illegitimate child is confrary to the basic 
concept of our system that legal burdens should bear some 
relationship to individual responsibility or wiongdoiiig. 
Obviously, no child is responsible for his birth and penalizing 
the illegitimate child is an ineffectnal — as well as an unjust — 
way of deterring the parent. 

{Weber v. Aetna Casually & Surely Co. (1972) 406 U.S. 164, 175-76.) 

Five years later, the Comt again affiimed tlie abolition of legitimacy 

distinctions was a right of the child, not of the adults: 

In subsequent decisions, we have expressly considered and 
rejected tlie argument tliat a State may attempt to influence 
the actions of men and women by imposing sanctions on the 
children bom of their illegitimate relationships. . . . The 
par ents have tlie ability to confoim their conduct to societal 
norms, but their illegitimate children can affect neither their 
parents' conduct nor their own status. 

{Trimble v. Gordon (1977) 430 U.S. 762, 796-770.) 

It would be paradoxical and self-conhadictoiy to grant adults in a 

same-sex couple the right to many and attempt to ground that right in tire 

existing Constitutional obligation to provide equal protection for all 

children regardless of marital status. If California is failing in its obligation 

to provide equal protection to all its children, regardless of marital status, it 

carmot remedy tlrat neglect by exparrdurg marital status. 


CONCLUSION 

In separating the legal benefits confened by maniage from the 
cultural irrstitutiorr (or ttadition) of maniage itself, tire state of California is 
acting rationally to pursue twin goals: to maximize new legal benefits for 
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gay couples while minimizing a potentially quite serious threat to those 
aspects of the public understanding of maixiage most related to cliild and 
community well-being. Tn so doing, the legislature is not demonstrating 
inational animus, but exercising legislative judgment. 

The state interests advanced by marriage are not only legitimate, 
they are compelling. No same-sex couples can further these interests. Every 
opposite-sex union does so, at least in the minimal sense. There is no 
fundamental human right to change the conception of marriage so that it fits 
ones’ own relationships better. To endorse an equal protection claim to 
marriage requires this Court to repudiate the state’s compelling interest in 
procreation and paternity, because it requires this Court to assert that same- 
sex and opposite-sex couples are similaiiy situated with respect to 
marriage’s purposes. Both advocates and opponents of same-sex marriage 
recognize this truth. 
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For the foregoing reasons, amici curiae respectfully request that this 
Honorable Cour t affinn the judgment of tlie Court of Appeal. 


Respectfully submitted, 


Joshua K. Baker (Bar # 207593) 
Institute for Marriage and 
Public Policy 
P.O. Box 1231 
MANASSAS, VA 20108 
Phone: (202) 216-9430 
Email: ioshu a@im app.o rg 

Counsel for Amici Curiae 
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What is marriage? 

Consider two competing views: 

Conjugal View: Marriage is the union of a man and a woman 
who make a permanent and exclusive commitment to each other 
of the type that is naturally (inherently) fulfilled by bearing and 
rearing children together. The spouses seal (consummate) and 
renew their union by conjugal acts— acts that constitute the be- 
havioral part of the process of reproduction, thus uniting them 
as a reproductive unit. Marriage is valuable in itself, but its in- 
herent orientation to the bearing and rearing of children con- 
tributes to its distinctive structure, including norms of 
monogamy and fidelity. This link to the welfare of children also 
helps explain why marriage is important to the common good 
and why the state should recognize and regulate it.' 

Revisionist View: Marriage is the union of two people 
(whether of the same sex or of opposite sexes) who commit to 
romantically loving and caring for each other and to sharing 
the burdens and benefits of domestic life. It is essentially a un- 
ion of hearts and minds, enhanced by whatever forms of sexual 
intimacy both partners find agreeable. The state should recog- 
nize and regulate marriage because it has an interest in stable 


1. See John M. Finnis, Law, Morality, and "Sexual Orientation," 69 Notre Dame L. 
Rev. 1049, 1066 (1994); John Finnis, "Marriage: A Basic and Exigent Good," The 
M oNiST,July-Oct. 2008, 388-406. See also PatrickLee &RodertP. George, Body- 
Self Dualism in Contemporary Ethics and Politics 176-97 (2008). 
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No. 1] What is Marriage? 247 

romantic partnerships and in the concrete needs of spouses and 
any children they may choose to rear.^ 

It has sometimes been suggested that the conjugal under- 
standing of marriage is based only on religious beliefs. This is 
false. Although the world's major religious traditions have his- 
torically understood marriage as a union of man and woman 
that is by nature apt for procreation and childrearmg,^ this sug- 
gests merely that no one religion invented marriage. Instead, the 
demands of our common human nature have shaped (however 
imperfectly) all of our religious traditions to recognize this natu- 
ral institution. As such, marriage is the type of social practice 
whose basic contours can be discerned by our common humair 
reason, whatever our religious background. We argue rn this 
Article for legally enshrining the conjugal view of marriage, us- 
ing arguments that require no appeal to religious authority 

Part I begins by defending the idea— which many revision- 
ists implicitly share but most shrink from confronting— that the 
nature of marriage (that is, its essential features, what it fun- 
damentally is) should settle this debate. If a central claim made 
by revisionists against the conjugal view, that equality requires 
recognizing loving consensual relahonships,^ were true, it 
would also refute the revisionist view; being false, it in fact re- 
futes neither view. 

Revisionists, moreover, have said what they think marriage 
is not (for example, inherently opposite-sex), but have only 
rarely (and vaguely) explained what they think marriage is. 
Consequently, because it is easier to criticize a received view 
than to construct a complete alternative, revisionist arguments 
have had an appealing simplicity. But these arguments are also 
vulnerable to powerful criticisms that revisionists do not have 
the resources to answer. This Article, by contrast, makes a posi- 
tive case, based on three widely held principles, for what 
makes a marriage. 


2. See Stephen Macedo, Homosexuality and the Conservative Mind, 84 GEO. L.j. 261, 
279 (1995). 

3. Even in traditions that permit or have permitted polygamy, each marriage is 
between a man and a woman. 

4. See infra Part II. E. 

5. See William N. Eskridge, Jr., A History of Same-Sex Marriage, 79 Va. L. Rev. 
1419,1424 (1993). 
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Part I also shows how the common good of our society cru- 
cially depends on legally enshrining the conjugal view of mar- 
riage and would be damaged by enshrining the revisionist 
view — thus answering the common question, "How would gay 
civil marriage affect you or your marriage?" Part I also shows 
that what revisionists often consider a tension in our view — 
that marriage is possible between an infertile man and 
woman— is easily resolved. Indeed, it is revisionists who can- 
not explain (against a certain libertarianism) why the state 
should care enough about some relationships to enact any mar- 
riage policy at all, or why, if enacted, it should have certain fea- 
tures which even they do not dispute. Only the conjugal view 
accounts for both facts. For all these reasons, even those who 
consider marriage to be merely a socially useful fiction have 
strong pragmatic reasons for supporting traditional marriage 
laws. In short. Part I argues that legally enshrining the conjugal 
view of marriage is both philosophically defensible and good for 
society, and that enshrining the revisionist view is neither. So 
Part I provides the core or essence of our argument, what could 
reasonably be taken as a stand-alone defense of our position. 

But many who accept (or at least grant) our core argument may 
have lingering questions about the justice or consequences of im- 
plementing it. Part II considers all of the serious concerns that are 
not treated earlier: the objections from conservatism (Why not 
spread traditional norms to the gay community?), from practical- 
ity (What about partners' concrete needs?), from fairness (Doesn't 
the conjugal conception of marriage sacrifice some people's ful- 
fillment for others'?), from naturalness (Isn't it only natural?), and 
from neutrality (Doesn't traditional marriage law impose contro- 
versial moral and religious views on everyone?). 

As this Article makes clear, the result of this debate mat- 
ters profoundly for the common good. And it all hinges on 
one question: What is marriage? 

I 


A. Equality, Justice, and the Heart of the Debate 

Revisionists today miss this central question — w/iat is mar- 
riage? —most obviously when they equate traditional marriage 
laws with laws banning interracial marriage. They argue that 
people cannot control their sexual orientation any more than 
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they can control the color of their skin.*’ In both cases, they ar- 
gue, there is no rational basis for treating relationships differ- 
ently, because the freedom to marry the person one loves is a 
fundamental right.^ The state discriminates against homosexu- 
als by interfering with this basic right, thus denying them the 
equal protection of the laws.® 

But the analogy fails: antimiscegenation was about whom 
to allow to marry, not what marriage was essentially about; 
and sex, unlike race, is rationally relevant to tbe latter ques- 
tion. Because every law makes distinctions, there is nothing 
unjustly discriminatory in marriage law's reliance on genu- 
inely relevant distinctions. 

Opponents of interracial marriage typically did not deny that 
marriage (understood as a union consummated by conjugal acts) 
between a black and a white was possible any more than propo- 
nents of segregated public facilities argued that some feature of 
the whitcs-only water fountains made it impossible for blacks to 
drink from them. The whole point of antimiscegenation laws in 
the United States was to prevent the genuine possibility of inter- 
racial marriage from being realized or recognized, in order to 
maintain the gravely unjust system of white supremacy.^ 

By contrast, the current debate is precisely over whether it is 
possible for the kind of union that has marriage's essential fea- 
tures to exist between two people of the same sex. Revisionists 
do not propose leaving intact the historic definition of marriage 
and simply expanding the pool of people eligible to marry. 
Their goal is to abolish the conjugal conception of marriage in 
our law^'’ and replace it with the revisionist conception. 


6. See, e.g., id. 

7. See, e.g., id. 

6. Id. 

9. See Loving v. Virginia, 388 U.S. 1, 11 (1967). 

1 0. Throughout history, no society's laws have explicitly forbidden gay mar- 
riage. They have not explicitly forbidden it because, until recently, it has not been 
thought possible. What is more, antimiscegenation laws, at least in the United 
States, were meant to keep blacks separate from whites, and thus in a position of 
social, economic, and political inferiority to them. But traditional marriage laws 
were not devised to oppress those with same-sex attractions. The comparison is 
offensive, and puzzling to many— not least to the nearly two-thirds of black vot- 
ers who voted to uphold conjugal marriage under California Proposition Eight. 
See Cara Mia DiMassa & Jessica Garrison, Why Gays, Blacks are Divided on Prop. 8, 
L.A. Ttmes, Nov. 8, 2008, at A1. 
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More decisively, though, the analogy to antimiscegenation 
fails because it relies on the false assumption that any distinc- 
tion is unjust discrimination. But suppose that the legal inci- 
dents of marriage were made available to same-sex as well as 
opposite-sex couples. We would still, by the revisionists' logic, 
be discriminating against those seeking open, temporary, poly- 
gynous, polyandrous, polyamorous, incestuous, or bestial un- 
ions. After all, people can find themselves experiencing sexual 
and romantic desire for multiple partners (concurrent or serial), 
or closely blood-related partners, or nonhuman partners. They 
are (presumably) free not to act on these sexual desires, but this 
is true also of people attracted to persons of the same sex. 

Many revisionists point out that there are important differ- 
ences between these cases and same-sex unions. Incest, for ex- 
ample, can produce children with health problems and may 
involve child abuse. But then, assuming for the moment that 
the state's interest in avoiding such bad outcomes trumps what 
revisionists tend to describe as a fundamental right, why not 
allow incestuous marriages between adult infertile or same-sex 
couples? Revisionists might answer that people should be free 
to enter such relationships, and all or some of the others listed, 
but that these do not merit legal recognition. Why? Because, 
the revisionist will be forced to admit, marriage as such just 
cannot take these forms, or can do so only immorally. Recog- 
nizing them would be, variously, confused or immoral. 

Revisionists who arrive at this conclusion must accept at 
least three principles. 

First, marriage is not a legal construct with totally malleable 
contours— not "just a contract." Otherwise, how could the law 
get marriage wrong? Rather, some sexual relationships are in- 
stances of a distinctive kind of relationship— call it real mar- 
riage— that has its own value and structure, whether the state 
recognizes it or not, and is not changed by laws based on a false 
conception of it. Like the relationship between parents and their 
children, or between the parties to an ordinary promise, real 
marriages are moral realities that create moral privileges and ob- 
ligations between people, independently of legal enforcement. 


11. For a brief defense of this idea, and the implications for our argument of de- 
nying it see infra Part T.F. 
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Thus, when some states forbade interracial marriage, they ei- 
ther attempted to keep people from forming real marriages, or 
denied legal status to those truly marital relationships. Con- 
versely, if the state conferred the same status on a man and his 
two best friends or on a woman and an inanimate object, it 
would not thereby make them really married. It would merely 
give the title and (where possible) the benefits of legal mar- 
riages to what are not actually marriages at all. 

Second, the state is justified in recognizing only real marriages 
as marriages. People who cannot enter marriages so understood 
for, say, psychological reasons are not wronged by the state, 
even when they did not choose and carmot control the factors 
that keep them single— which is true, after all, of many people 
who remain single despite their best efforts to find a mate. 

Any legal system that distinguishes marriage from other, non- 
marital forms of association, romantic or not, will justly exclude 
some kinds of union from rccognihon. So before we can conclude 
that some marriage policy violates the Equal Protection Clausc,i^ 
or any other moral or constitutional principle, we have to deter- 
mine what marriage actually is and why it should be recognized 
legally in the first place. That will establish which criteria (like 
kinship status) are relevant, and which (like race) are irrelevant to 
a policy that aims to recognize real marriages. So it will establish 
when, if ever, it is a marriage that is being denied legal recogni- 
tion, and when it is something else that is being excluded. 

As a result, in deciding whether to recognize, say, polyamor- 
ous unions, revisionists would not have to figure out first 
whether the desire for such relationships is natural or unchang- 
ing; what the economic effects of not recognizing polyamory 
would be; whether nonrecognition stigmatizes polyamorous 
partners and their children; or whether nonrecognition violates 
their right to the equal protection of the law. With respect to 
the last question, it is exactly the other way around: Figuring 
out what marriage is would tell us whether equality requires 
generally treating polyamorous relationships just as we do 
monogamous ones— that is, as marriages. 

Third, there is no general right to marry the person you love, 
if this means a right to have any type of relationship that you 
desire recognized as marriage. There is only a presumptive right 


1 2. Se.e Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010). 
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not to be prevented from forming a real marriage wherever one 
is possible. And, again, the state cannot choose or change the 
essence of real marriage; so in radically reinventing legal mar- 
riage, the state would obscure a moral reality. 

There is a tension here. Some revisionists say that marriage is 
merely a social and legal construct, but their appeals to equal- 
ity undermine this claim. The principle of equality requires 
treating like cases alike. So the judgment that same-sex and 
opposite-sex unions are alike with respect to marriage, and 
should therefore be treated alike by marriage law, presupposes 
one of two things: Either neither relationship is a real marriage 
in the above sense, perhaps because there is no such thing, 
marriage being just a legal fiction (in which case, why not jus- 
tify apparent inequities by social-utility considerations?!^), or 
both relationships are real marriages, whatever the law says 
about them. The latter presupposition entails the belief, which 
most revisionists seem to share with advocates of the conjugal 
view, that marriage has a nature independent of legal conven- 
tions. In this way, the crucial question— the only one that can 
settle this debate — remains for both sides: What is marriage? 

B. Real Marriage Is— And Is Only— The Union 
of Husband and Wife 

As many people acknowledge, marriage involves: first, a 
comprehensive union of spouses; second, a special link to 
children; and third, norms of permanence, monogamy, and 
exclusivity.!'! All three elements point to the conjugal under- 
standing of marriage. 


13. This point requires elaboration: Some revisionists might deny that there is a 
"real marriage" from which any relationship might deviate, and instead maintain 
that marriage is purely conventional. Those who think marriage is a useless or 
unjustifiable fiction have no reason to support any marriage law at all, while those 
who think it is a useful and legitimate fiction must explain wh)' the state should 
keep even the restrictions on marriage that they support. On this latter point, see 
infra Part II.B. On the implications of regarding marriage as pure construction, see 
infra Part I.F. 

14. Among revisionists, see, for example, Jonathan Rauch, For Better or Worse? 
The case for Gay (and Straight) Marriage, THE NEW REPUBLIC, May 6, 19%, at 18, aoaii- 
able at http://www.jonathanrauch.com/jrauch_aTticles/gay_marriagp_l _the_case_for_ 
marriage; Ralph Wedgwood, The Tundameirtal Argument for Same-Sex Marriage, 7 
J. Pol. Phil. 225, 229 (1999); Jonathan Rauch, Not So Fast, Mr. George, INDEP. 
Gay F. (Aug. 2, 2006), http://igfculturewatch.eom/2006/08/02/not-so-fast-mr- 
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7. Comprehensive Union 

Marriage is distinguished from every other form of friend- 
ship inasmuch as it is comprehensive. It involves a sharing of 
lives and resources, and a union of minds and wills— hence, 
among other things, the requirement of consent for forming a 
marriage. But on the conjugal view, it also includes organic 
bodily union. This is because the body is a real part of the per- 
son, not just his costume, vehicle, or property. Human beings 
are not properly understood as nonbodily persons— minds, 
ghosts, consciousnesses— that inhabit and use nonpersonal 
bodies. After all, if someone ruins your car, he vandalizes your 
property, but if he amputates your leg, he injures you. Because 
the body is an inherent part of the human person, there is a dif- 
ference in kind between vandalism and violation; between de- 
struction of property and mutilation of bodies. 

Likewise, because our bodies are truly aspects of us as per- 
sons, any union of two people that did not involve organic 
bodily union would not be comprehensive— it would leave out 
an important part of each person's being. Because persons are 
body-mind composites, a bodily union extends the relationship 
of two friends along an entirely new dimension of their being 
as persons. If two people want to unite in the comprehensive 
way proper to marriage, they must (among other things) unite 
organically — that is, in the bodily dimension of their being. 

This necessity of bodily union can be seen most clearly by 
imagining the alternahves. Suppose that Michael and Michelle 
build their relationship not on sexual exclusivity, but on termis 
exclusivity. They pledge to play tennis with each other, and 
only with each other, until death do them part. Are they 
thereby married? No. Substitute for tennis any nonsexual activ- 
ity at all, and they still aren't married: Sexual exclusivity — 
exclusivity with respect to a specific kind of bodily union— is 
required. But what is it about sexual intercourse that makes it 
uniquely capable of creating bodily union? People's bodies can 
touch and interact in all sorts of wa5^s, so why does only sexual 
union make bodies in any significant sense "one flesh"? 

Our organs — our heart and stomach, for example — are parts 
of one body because they are coordinated, along with other 


george. Among supporters of the conjugal view, see, for example, St. Thomas 
Aqutnas, Sumiua Throt.ogtca Supp., Q. 44, Art. 1 . 
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parts, for a common biological purpose of the whole: our bio- 
logical life. Tt follows that for two individuals to unite organi- 
cally, and thus bodily, their bodies must be coordinated for 
some biological purpose of the whole. 

That sort of union is impossible in relation to functions such as 
digestion and circulation, for which the human individual is by 
nature sufficient. But individual adults are naturally incomplete 
with respect to one biological function: sexual reproduction. In coi- 
tus, but not in other forms of sexual contact, a man and a woman's 
bodies coordinate by way of their sexual organs for the common 
biological purpose of reproduction. They perform the first step of 
the complex reproductive process. Tlius, their bodies become, in a 
strong sense, one— they are biologically united, and do not merely 
rub together— in coitus (and only in coitus), similarly to the way 
in which one's heart, lungs, and other organs form a unity: by co- 
ordinating for the biological good of the whole. In this case, the 
whole is made up of the man and woman as a couple, and the 
biological good of that whole is their reproduction. 

Here is another way of looking at it. Union on any plane — 
bodily, mental, or whatever— involves mutual coordination on 
that plane, toward a good on that plane. When Einstein and 
Bohr discussed a physics problem, they coordinated intellectu- 
ally for an intellectual good, truth. And the intellectual union 
they enjoyed was real, whether or not its ultimate target (in this 
case, a theoretical solution) was reached- assuming, as wc 
safely can, that both Einstein and Bohr were honestly seeking 
truth and not merely pretending while engaging in deception 
or other acts which would make their apparent intellectual un- 
ion only an illusion. 

By extension, bodily union involves mutual coordination to- 
ward a bodily good— which is realized only through coitus. 
And this union occurs even when conception, the bodily good 
toward which sexual intercourse as a biological function is ori- 
ented, does not occur. In other words, organic bodily unity is 
achieved when a man and woman coordinate to perform an act 
of the kind that causes conception. This act is traditionally 
called the act of generation or the generative if (and only 


15. See , e . g ., THOMAS WALTER Laqueur, Making Sex, Body and Gender from 
THE Greeks to Freud 48 (1990). 
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if) it is a free and loving expression of the spouses' permanent 
and exclusive commitment, then it is also a marital act. 

Because interpersonal unions are valuable in themselves, and 
not merely as inearrs to other ends, a husband arrd wife's loving 
bodily union in coitus and the special kind of relationship to 
which it is integral are valuable whether or not conception results 
and even when conception is not sought. But two men or two 
women cannot achieve organic bodily union since there is no bod- 
ily good or function toward which their bodies can coordinate, 
reproduction being the only candidate.^® This is a clear sense in 
which their union cannot be marital, if marital means comprehen- 
sive and comprelrensive means, among other things, bodily. 

2. Special Link to Children 

Most people accept that marriage is also deeply— indeed, in 
an important sense, uniquely — oriented to having and rearing 
children. That is, it is the kind of relationship that by its nature 
is oriented to, and enriched by, the bearing and rearing of chil- 
dren. But how can this be true, and what does it tell us about 
the structure of marriage? 

It is clear that merely committing to rear children together, or 
even actually doing so, is not enough to make a relationship a 
marriage— to make it the kind of relationship that is by its nature 
oriented to bearing and rearing children. If three monks agreed to 
care for an orphan, or if two elderly brothers began caring for their 
late sister's son, they would not thereby become spouses. It is also 
clear that having children is not necessary to being married; new- 
lyweds do not become spouses only when their first child comes 
along. Anglo-American legal tradition has for centuries regarded 
coitus, and not the conception or birth of a child, as the event that 
consummates a marriage. Furthermore, this tradition has never 
denied that childless marriages were true marriages. 


16. Pleasure cannot play this role for several reasons. The good must be truly 
common and for the couple as a whole, but pleasures (and, indeed, any psycho- 
logical good) are private and benefit partners, if at all, only individually. The good 
must be bodily, but pleasures are aspects of experience. The good must be inher- 
ently valuable, but pleasures are not as such good in themselves — witness, for 
example, sadistic pleasures. For more on this philosophical point, see LEE & 
George, supra note 1, 95-115, 176-97. 

17. The Oxford English Dictionary charts the usage of "consummation" as, 
among other definitions not relating to marriage, "[t]he completion of marriage 
by sexual intercourse." Oxford Engi.ish Dtcttonary 111 , at 803 (2d ed. 1989). The 
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How, then, should we understand the special connechon be- 
tween marriage and children? We learn something about a rela- 
tionship from the way it is sealed or embodied in certain 
activities. Most generically, ordinary friendships center on a un- 
ion of minds and wills, by which each person comes to know 
and seek the other's good; thus, friendships are sealed iir conver- 
sations and common pursuits. Similarly, scholarly relationships 
are sealed or embodied in joint inquiry, investigation, discovery, 
and dissemination; sports communities, in practices and games. 

If there is some conceptual connection between children and 
marriage, therefore, we can expect a correlative connection be- 
tween diildren arrd tire way that marriages are sealed. Tlrat con- 
nection is obvious if the conjugal view of marriage is correct. 
Marriage is a comprehensive union of two sexually complemen- 
tary persons who seal (consummate or complete) their relation- 
ship by the generative act— by the kind of activity that is by its 
nature fulfilled by the conception of a child. So marriage itself is 
oriented to and fulfilled^® by the bearing, rearing, and education 
of children. The procreative-type act distinctively seals or com- 
pletes a procreative-type union. 

Again, this is not to say that the marriages of inferhle couples 
are not true marriages. Consider this analogy: A baseball team has 
its characteristic structure largely because of its orientation to 
winning games; it involves developing and sharing one's athletic 
skills m the way best suited for honorably winning (among other 
things, with assiduous practice and good sportsmeinship). But 
such development and sharing are possible and inherently valu- 
able for teammates even when they lose their games. 

Just so, marriage has its characteristic structure largely be- 
cause of its orientation to procreation; it involves developing 
and sharing one's body and whole self in the way best suited for 
honorable parenthood— among other things, permanently and 
exclusively. But such development and sharing, including the 


earliest such usage recorded in law was the 1548 Act 2-3 Edw. VI, c. 23 § 2: "Sen- 
tence for Matrimony, commanding Soleirmization, Cohabitation, Consummation 
and Tractation as becometh Man and Wife to have." Id. In more modern usage, 
"consummation of marriage" is still regarded in family law as "[t]he first post- 
marital act of sexual intercourse between a husband and wife." BLACK'S Law Dic- 
tionary 359 (9th ed. 2009). 

1 8. That is, made even richer as the kind of reality it is. 
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bodily union of the generative act, are possible and inherently 
valuable for spouses even when they do not conceive children. 

Therefore, people who can unite bodily can be spouses witlrout 
cliildren, just as people who can practice baseball cair be team- 
mates without victories on the field. Altlrough marriage is a social 
practice that has its basic structure by nature whereas baseball is 
wholly conventional, the analogy highlights a crucial point: Infer- 
tile couples and winless baseball teams both meet the basic re- 
quirements for participating in the practice (conjugal union; 
practicing and playing the game) and retain their basic orientation 
to the fulfillment of that practice (bearing and rearing children; 
wiiming games), even if that fulfillment is never readied. 

On the other hand, same-sex partnerships, whatever their 
moral status, cannot be marriages because they lack any essen- 
tial orientation to children: They cannot be sealed by the gen- 
erative act. Indeed, in the common law tradition, only coitus 
(not anal or oral sex even between legally wed spouses) has 
been recognized as consummating a marriage.^o 

Given the marital relationship's natural orientation to chil- 
dren, it is not surprising that, according to the best available 
sociological evidence, children fare best on virtually every in- 
dicator of wellbeing when reared by their wedded biological 
parents. Studies that control for other relevant factors, includ- 
ing poverty and even genetics, suggest that children reared in 
intact homes fare best on the following indices:^^ 

Educational achievement: literacy and graduation rates; 

Emotional health: rates of anxiety, depression, substance 
abuse, and suicide; 

Familial and sexual development: strong sense of identity, tim- 
ing of onsef of puberty, rates of teen and out-of-wedlock 
pregnancy, and rates of sexual abuse; and 


19. For more on this point, see infra Part I.D. 

20. For more on the difference between infertile and same-sex couples, see infra 
Part I.D. 

21. For the relevant studies, see Ten Principles on Marriage and the Public Good, 
signed by some seventy scholars, which corroborates the philosophical case for 
marriage with extensive evidence from the social sciences about the welfare of 
children and adults. THE WITHERSPOON INSTITUTE, MARRIAGE AND THE PUBLIC 
Good: Ten Principles 9-19 (2008), available at http://www.winst.org/ 
family_Tnarriage_and_democracy/WT_Marriage.pdf. 
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Child and adult behavior: rates of aggression, attention deficit 
disorder, delinquency, and incarceration. 

Consider the conclusions of the left-leaning research institu- 
tion Child Trends: 

[RJesearch clearly demonstrates that family structure mat- 
ters for children, and the family structure that helps children 
the most is a family headed by two biological parents in a 
low-conflict marriage. Children in single-parent families, 
children born to unmarried mothers, and children in step- 
families or cohabiting relationships face higher risks of poor 
outcomes. . . . There is thus value for children in promoting 
strong, stable marriages between biological parents. . . ."[I]t 
is not simply the presence of two parents, . . . but the pres- 
ence of two biological parents that seems to support children's 
development.^ 

According to another study, "[t]he advantage of marriage ap- 
pears to exist primarily when the child is the biological offspring 
of both parents."^ Recent literature reviews conducted by the 
Brookings Institution, the Woodrow Wilson School of Public and 
International Affairs at Princeton University, the Center for Law 
and Social Policy, and the Institute for American Values cor- 
roborate the importance of intact households for children.^'' 

Note, moreover, that for a relationship to be oriented to chil- 
dren in this principled as well as empiricall}^ manifested way, 
sexual orientation as such is not a disqualifier. The union of a 
husband and wife bears this connection to children even if, say, 
the husband is also attracted to men. What is necessary in this 
respect is rather sexual complementarity. Two men, even if 
they are attracted only to women, cannot exhibit this kind of 
biological complementarit)^. In this sense, it is not individuals 
as such who are singled out— as being less capable of affection- 


22 . Kristin Anderson Moore et at. Marriage from a Child's Perspective: How Does 
ramily Structure Affect Children, and What Can We Do About It?, CHILD TRENDS RE- 
SEARCH Brief, June 2002, at 1-2, 6, available at http://www.childtrends.org/ 
files/MarriageRB602.pdf. 

23. Wendy D. Manning & Kathleen A. Lamb, Adolescent Well-Being in Cohabiting, 
Married, and Single-Parent Families, 65 J. MARRIAGE & Fam. 876, 890 (2003). 

24. See Sara McLanahan, Elisabeth Donahue & Ron Haskins, Introducing the is- 
sue, 15 The Future of Child. 3 (2005); Mary Parke, Are Married Parents Really 
Better for Children?, CLASP POLICY BRIEF, May 2003; W. BRADFORD WILCOX ET AL., 
2 Why Marriage Matters: Tiventy-Six Conclusions from the Social 
SnENCES 6 (2005). 
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ate and responsible parenting, or anything else. Instead, what 
are systematically favored as bearing a special and valuable 
link to childrearing are certain arrangements and the acts that 
complete or embody them — to which, of course, particular in- 
dividuals are more or less inclined. 

3. Marital Norms 

Finally, unions that are consummated by the generative act, 
and that are thus oriented to having and rearing children, can 
make better sense of the other norms that shape marriage as we 
have known it. 

For if bodily union is essential to marriage,^® we can under- 
stand why marriage is incomplete and can be dissolved if not 
consummated, and why it should be, like the union of organs 
into one healthy whole, total and lasting for the life of the parts 
("till death do us parF'^s). That is, the comprehensiveness of the 
union across the dimensions of each spouse's being calls for a 
temporal comprehensiveness, too: through time (hence perma- 
nence) and at each time (hence exclusivity). This is clear also 
from the fact that the sort of bodily union integral to marriage 
grounds its special, essential link to procreation,^^ in light of 
which it is unsurprising that the norms of marriage should cre- 
ate conditions suitable for children: stable and harmonious con- 
ditions that sociology and common sense agree are 
undermined by divorce— which deprives children of an intact 
biological family — and by infidelity, which betrays and divides 
one's attention and responsibility to spouse and children, often 
with children from other couplings. 

Thus, the inherent orientation of conjugal union to children 
deepens and extends whatever reasons spouses may have to 
stay together for life and to remain faithful: in relationships 
that lack this orientation, it is hard to see why permanence and 
exclusivity should be, not only desirable whenever not very 
costly (as stability is in any good human bond), but inherently 
normative for anyone in the relevant kind of relationship.^^ 


25. For more on this point see supra Part I.B.I. 

26. Book OF Common Prayer 220 (Oxford 1815). 

27. For more on this point see supra Part I.B.I. 

28. See infra Part I.E.3. 
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C. How Would Gay Civil Marriage Affect 
You or Your Marriage? 

At this point, some revisionists abandon the philosophical 
project of attacking the conjugal conception of marriage and 
simply ask, "whah s the harm?" Even if we are right, is imple- 
menting our view important enough to justify the emotional and 
other difficulties that some may experience as a result of being 
denied recognition of the sexual partnerships they have formed? 
Why should the state care about some abstract moral principle? 

Revisionists often capture this point with a question: "How 
would gay marriage affect you or your marriage?"^’ It is worth 
noting, first, that this question could be turned back on revi- 
sionists who oppose legally recognizing, for example, polya- 
morous unions: How would doing so affect anyone else's 
marriage? If this kind of question is decisive against the conju- 
gal view's constraints on which unions to recognize, it cuts 
equally against the revisionist's. In fact it undermines neither 
since, as even many revisionists implicitly agree, public institu- 
tions like civil marriage have wide and deep effects on our cul- 
ture— which in turn affects others' lives and choices. 

Thus, supporters of the conjugal view often respond to this 
challenge— rightly, we believe— that abolishing the conjugal con- 
ception of marriage would weaken the social institution of mar- 
riage, obscure the value of opposite-sex parenting as an ideal, and 
threaten moral and religious freedom. Here is a sketch of how. 

1. Weakening Marriage 

No one deliberates or acts in a vacuum. We all take cues (in- 
cluding cues as to what marriage is and what it requires of us) 
from cultural norms, which arc shaped in part by the law. In- 
deed, revisionists themselves implicitly concede this point. 
Why else would they be dissatisfied with civil unions for same- 
sex couples? Like us, they understand that the state's favored 
conception of marriage matters because it affects society's un- 
derstanding of that institution. 

In redefining marriage, the law would teach that marriage is 
fundamentally about adults' emotional unions, not bodily un- 


29. See, e.g., Editorial, A Vermont Court Speaks, BOSTON GLOBE, Dec. 22, 1999, at 
A22 (''[Gay marriage] no more undermme[s] traditional marriage than sailing 
undermiries swimming."). 
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ion^® or children/^ with which marital norms are tightly inter- 
twined. Since emotions can be inconstant, viewing marriage 
essentially as an emotional union would tend to increase mari- 
tal instability — and it would blur the distinct value of friend- 
ship, which is a union of hearts and minds.®^ Moreover, and 
more importantly, because there is no reason that primarily 
emotional unions any more than ordinary friendships in gen- 
eral should be permanent, exclusive, or limited to two,^* these 
norms of marriage would make less and less sense. Less able to 
understand the rationale for these marital norms, people would 
feel less bound to live by them. And less able to understand the 
value of marriage itself as a certain kind of union, even apart 
from the value of its emotional satisfactions, people would in- 
creasingly fail to see the intrinsic reasons they have for marry- 
ing35 or staying with a spouse absent consistently strong feeling. 

In other words, a mistaken marriage policy tends to distort 
people's understanding of the kind of relationship that spouses 
are to form and sustain. And that likely erodes people's adher- 
ence to marital norms that are essential to the common good. 
As University of Calgary philosopher Elizabeth Brake, who 
supports legal recognition of relationships of any size, gender 
composition, and allocation of responsibilities, affirms, "mar- 
riage does not simply allow access to legal entitlements; it also 
allows partners to signal the importance of their relationship 
and to invoke social pressures on commitment.”^^ 

Of course, marriage policy could go bad and already has in 
many ways. Many of today's public opponents of the revisionist 
view— for example, Maggie Gallagher, David Blankcnhom, the 
U.S. Catholic bishops— also opposed other legal changes detri- 
mental to the conjugal conception of marriage.^^ We are focusing 


30. See supra Part I.B.l. 
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33. See infra Part II.C. 

34. See infra Parts I.E.2-3. 
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2004, at 26, available at http://www.weeklystandard.eom/Content/Public/Artides/000/ 
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here on the issue of same-sex unions, not because it alone matters, 
but because it is tbe focus of a live debate whose results have 
wide implications for reforms to strengthen our marriage culture. 
Yes, social and legal developments have already worn the ties 
that bind spouses to something beyond themselves and thus more 
securely to each other. But recognizing same-sex unions would 
mean cutting the last remaining threads. After all, underlying 
people's adherence to the marital norms already in decline are the 
deep (if implicit) connections in their minds between marriage, 
bodily union, and children. Enshrining the revisionist view would 
not just wear down but tear out this foundabon, and with it any 
basis for reversing otlrer recent trends and restoring tlie many so- 
cial benefits of a healthy marriage culture. 

Those benefits redound to children and spouses alike. Because 
children fare best on most indicators of health and wellbeing 
when reared by their wedded biological parents,^® the further 
erosion of marital norms would adversely affect children, forc- 
ing the state to play a larger role in their health, education, and 
formation more generally.^'' As for the adults, those in the poor- 
est and most vulnerable sectors of society would be hit the hard- 
est.‘‘“ But adults more generally would be harmed insofar as the 
weakening of social expectations supporting marriage would 
make it harder for them to abide by marital norms. 

2. Obscuring the Value of Opposite-Sex Parenting As an Ideal 

As we have seen in Part I.B, legally enshrining conjugal mar- 
riage socially reinforces the idea that the union of husband and 
wife is (as a rule and ideal) the most appropriate environment 
for the bearing and rearing of children— an ideal whose value 
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is strongly corroborated by the best available social science.'^^ 
Note, moreover, that the need for adoption where the ideal is 
practically impossible is no argument for redefining civil mar- 
riage, a unified legal structure of incentives meant precisely to 
reinforce the ideal socially and practically — to minimize the 
need for alternative, case-by-case provisions. 

If same-sex partnerships were recognized as marriages, how- 
ever, that ideal would be abolished from our law: no dvil insti- 
tution would any longer reinforce the notion that children need 
both a mother and father; that men and women on average 
bring different gifts to the parenting enterprise; and that boys 
and girls need and tend to benefit from fathers and mothers in 
different ways. 

In that case, to the extent that some continued to regard mar- 
riage as crucially linked to children, the message would be sent 
that a household of two women or two men is, as a rule, just as 
appropriate a context for childrearing, so that it does not matter 
(even as a rule) whether children are reared by both their 
mother aird their father, or by a parent of each sex at all. 

On the other hand, to the extent that the connection between 
marriage and parenting is obscured more generally, as we 
think it would be eventually,^^ no kind of arrangement would 
be proposed as an ideal. 

But tbe currency of either view would significantly weaken 
the extent to which the social institution of marriage provided 
social pressures and incentives for husbands to remain with 
their wives and children. And to the extent that clrildren were 
not reared by both parents, they would be prone to suffer in 
the ways identified by social science.'^^ 

3. Threatening Moral and Religious Freedom 

Because the state's value-neutrality on this question (of the 
proper contours and norms of marriage) is impossible if there is to 
be any marriage law at all, abolishing the conjugal understanding 
of marriage would imply that committed same-sex and opposite- 
sex romantic unions are equivalently real marriages. The state 
would thus be forced to view conjugal-marriage supporters as 


41. See supra Part I.B.2. 
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43. See supra Part T.B.2. 
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bigots who make groundless and invidious distinctions. In ways 
that have been catalogued by Marc Stem of the American Jewish 
Committee and by many other defenders of the rights of con- 
science, this would undermine religious freedom and the rights of 
parents to direct the education and upbringing of their children.^ 
Already, we have seen antidiscrimination laws wielded as 
weapons against those who cannot, in good conscience, accept 
the revisionist understanding of sexuality and marriage: In Mas- 
sachusetts, Catholic Charities was forced to give up its adoption 
services rather than, against its principles, place children with 
same-sex couples.^^ In California, a U.S. EHstrict Court held that a 
student's religious speech against homosexual acts could be 
banned by his school as injurious remarks that "intrude[s] upon 
the work of the schools or on the rights of other students.'"^^ And 
again in Massachusetts, a Court of Appeals mled that a public 
school may teach children that homosexual relations are morally 
good despite the objections of parents who disagree.'^^ 

The proposition that support for the conjugal conception of 
marriage is nothing more than a form of bigotry has become so 
deeply entrenched among marriage revisionists that a Washing- 
ton Post feature story'*'^ drew denunciations and cries of journalis- 
tic bias for even implying that one conjugal-marriage advocate 
was "sane" and "thoughtful." Outraged readers compared the 
profile to a hypothetical puff piece on a Ku Klux Klan member.® 
A New York Times columnist has called proponents of conjugal 
marriage "bigots," even singling an author of this Article out by 
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name.®® Meanwhile, organizations advocating the legal redefini- 
tion of marriage label themselves as being for "human rights" 
and against "hate."®® The implications are clear: if marriage is 
legally redefined, believing what every human society once be- 
lieved about marriage — namely, that it is a male-female union — 
will increasingly be regarded as evidence of moral insanity, mal- 
ice, prejudice, injustice, and hatred. 

These points are not offered as arguments for accepting the 
conjugal view of marriage. If our viewpoint is wrong, then the 
state could be justified in sometimes requiring others to treat 
same-sex and opposite-sex romantic unions alike, and private 
citizens could be justified in sometimes marginalizing the op- 
posing view as noxious. Rather, given our arguments about 
what marriage actually is,®^ these are important warnings about 
the consequences of enshrining a seriously unsound conception 
of marriage. These considerations should motivate people who 
accept the conjugal view but have trouble seeing the effects of 
abolishing it from the law. 

In short, marriage should command our attention and en- 
ergy more than many other moral causes because so many di- 
mensions of the common good are damaged if the moral truth 
about marriage is obscured. For the same reason, bypassing the 
current debate by abolishing marriage law entirely would be 
imprudent in the extreme. Almost no society that has left us a 
trace of itself has done without some regulation of sexual rela- 
tionships. As we show in Part I.E.l (and the data cited in Part 
LB. 2 suggest), the wellbeing of children gives us powerful pru- 
dential reasons to recognize and protect marriage legally. 

D. If Not Same-Sex Couples, Why Infertile Ones ? 

Revisionists often challenge proponents of the conjugal view 
of marriage to offer a principled argument for recognizing the 
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unions of presumptively infertile couples that does not equally 
justify the recognition of same-sex partnerships. But this chal- 
lenge is easily met. 


1. Still Real Marriages 

To form a real marriage, a couple needs to establish and live 
out the kind of union that would be completed by, and be apt 
for, procreation and child-rearing.®^ Since any true and honor- 
able harmony between two people has value in itself (not 
merely as a means), each such comprehensive union of two 
people— each permanent, exclusive commitment sealed by or- 
ganic bodily union— certainly does as well. 

Any act of organic bodily union can seal a marriage, whether 
or not it causes conception.®'^ The nature of the spouses' action 
now cannot depend on what happens hours later independ- 
ently of their control — whether a sperm cell in fact penetrates 
an ovum. And because the union in question is an organic bod- 
ily union, it cannot depend for its reality on psychological fac- 
tors. It does not matter, then, if spouses do not intend to have 
children or believe that they cannot. Whatever their thoughts 
or goals, whether a couple achieves bodily union depends on 
facts about what is happening between their bodies.®® 

It is clear that the bodies of an infertile couple can unite or- 
ganically through coitus. Consider digestion, the individual 
body's process of nourishment. Different parts of that proc- 
ess-salivation, chewing, swallowing, stomach action, intesti- 
nal absorption of nutrients— are each in their own way 
oriented to the broader goal of nourishing the organism. But 
our salivation, chewing, swallowing, and stomach action re- 
main oriented to that goal (and remain digestive acts) even if 
on some occasion our intestines do not or cannot finally absorb 
nutrients, and even if we know so before we eat.®'’ 


53. See supra Parts I.B.1-3. 
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Similarly, the behavioral parts of the process of reproduction do 
not lose their dynamism toward reproduction if non-behavioral 
factors in the process — for example, low sperm count or ovarian 
problems — prevent conception from occurring, even if the 
spouses expect this beforehand. As we have argued,^^ bodies 
coordinating toward a single biological function for which each 
alone is not sufficient are rightly said to form an organic union. 

Thus, infertility is no impediment to bodily union and there- 
fore (as our law has always recognized) no impediment to mar- 
riage. This is because in truth marriage is not a mere means, 
even to the great good of procreation.^® It is an end in itself, 
wordiwhile for its own sake. So it can exist apart from children, 
and the state can recognize it in such cases without distorting the 
moral truth about marriage. 

Of course, a true friendship of two men or two women is also 
valuable in itself. But lacking the capacity for organic bodily un- 
ion, it cannot be valuable specifically as a marriage: it cannot be 
the comprehensive uniorf®' on which aptness for procreation® 
and distinctively marital norms®® depend. That is why only a 


gun is loaded and whether he knows it." ANDREW KOPPELMAN, The Gay Rights 
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man and a woman can form a marriage— a union whose norms 
and obligations are decisively shaped by its essential dynamism 
toward children. For that dynamism comes not from the actual 
or expected presence of children, which some same-sex partners 
and even cohabiting brothers could have, and some opposite-sex 
couples lack, but from the way that marriage is sealed or con- 
summated:^^ jn coitus, which is organic bodily union. 

2. Still in the Public Interest 

Someone might grant the principled point that infertility is 
not an impediment to marriage, and still wonder what pub- 
lic benefit a marriage that cannot produce children would 
have. Why, in other words, should we legally recognize an 
infertile marriage? 

Practically speaking, many couples believed to be infertile 
end up having children, who would be served by their parents' 
healthy marriage; and in any case, the effort to determine fertil- 
ity would require unjust invasions of privacy. This is a concern 
presumably shared by revisionists, who would not, for exam- 
ple, require interviews for ascertaining partners' level of affec- 
tion before granting them a marriage license. 

More generally, even an obviously infertile couple— no less 
than childless newlyweds or parents of grown children— can live 
out the features and norms of real marriage and thereby contrib- 
ute to a healthy marriage culture. They can set a good example for 
others and help to teach the next generation what marriage is and 
is not. And as we have argued'’^ and will argue,'’'^ everyone bene- 
fits from a healthy marriage culture. 

What is more, any marriage law at all communicates some 
message about what marriage is as a moral reality. The state has 
an obligation to get that message right, for the sake of people who 
might enter the institution, for their children, and for the commu- 
nity as a whole. To recognize only fertile marriages is to suggest 
that marriage is merely a means to procreation and child- 
rearing— and not what it truly is, namely, a good in itself. jt n^^y 
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also violate the principle of equality to which revisionists appeal/*’ 
because infertile and fertile couples alike can form unions of the 
same basic kind: real marriages. In the absence of strong reasons 
for it, this kind of differenbal treatment would be unfair. 

Finally, although a legal scheme that honored the conjugal con- 
ception of marriage, as our law has long done, would not restrict 
the incidents of marriage to spouses who happen to have chil- 
dren, its success would tend to limit children to families led by 
legally married spouses. After all, the more effectively the law 
teaches the truth about marriage, the more likely people are to 
enter into marriage and abide by its norms. And the more people 
fonn marriages and respect marital norms, the more likely it is 
that children will be reared by their wedded biological parents. 
Death and tragedy make the gap impossible to dose completely, 
but a healthier marriage culture would make it shrink. Thus, en- 
shrining the moral truth of marriage in law is crucial for securing 
the great social benefits served by real marriage. 

E. Challenges for Revisionists 

Although the conjugal view is, despite its critics, not only infer- 
able from certain widely accepted feahires of marriage and good 
for society, but also internally coherent, no version of the revision- 
ists' view accoimts for some of their own beliefs about marriage: 
namely, that the state has an interest in regulating some rela- 
tionships, but only if they are romantic— presumptively sex- 
ual— and only if they are monogamous. 

Though some unsatisfactory efforts have been made, revision- 
ists are at a loss to give prindpled reasons for these positions.*’^ 
Unless something like the conjugal understanding of marriage is 
correct, the first point becomes much harder to defend, and a 
principled defense of the second and third becomes impossible. 

7. The State Has an Interest in Regulating Same Relationships? 

Why does the state not set terms for our ordinary friendships? 
Why does it not create civil causes of action for neglecting or even 
betraying our friends? Why are there no civil ceremonies for 
forming friendships or legal obstacles to ending them? It is simply 
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because ordinary friendships do not affect the polihcal common 
good in structured ways that justify or warrant legal regulation. 

Marriages, in contrast, arc a matter of urgent public interest, 
as the record of almost every culture attests— worth legally rec- 
ognizing and regulating.**^ Societies rely on families, built on 
strong marriages, to produce what they need but cannot form on 
their own: upright, decent people who make for reasonably con- 
scientious, law-abiding citizens. As they mature, children benefit 
from the love and care of both mother and father, and from the 
committed and exclusive love of their parents for each other.*® 

Although some libertarians propose to "privahze" marriage,^* 
treating marriages the way we treat baphsms and bar mitzvahs, 
supporters of limited government should recognize that marriage 
privatization would be a catastrophe for limited govemment.^^ In 
the absence of a flourishing marriage culture, families often fail to 
form, or to achieve and maintain stability. As absentee fathers and 
out-of-wedlock births become common, a train of social patholo- 
gies follows.^^ Naturally, the demand for governmental policing 
and social services grows. According to a Brookings Institute 
study, $229 billion in welfare expenditures between 1970 and 1996 
can be attributed to the breakdown of the marriage culture and 
the resulting exacerbation of social ills: teen pregnancy, poverty, 
crime, drug abuse, and health problems. Sociologists David 
Popenoe and Alan Wolfe have conducted research on Scandina- 
vian countries that supports the conclusion that as marriage cul- 
ture declines, state spending rises. 

This is why the state has an interest in marriages that is deeper 
than any interest it could have in ordinary friendships: Marriages 
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bear a principled and practical connection to children.^® Strength- 
ening the marriage culture improves children's shot at becoming 
upright and productive members of society. In other words, our 
reasons for enshrining any conception of marriage, and our rea- 
sons for believing that the conjugal understanding of marriage is 
the correct one, are one and the same: the deep link between mar- 
riage and children. Sever that connection, and it becomes much 
harder to show why the state should take any interest in marriage 
at all. Any proposal for a policy, however, has to be able to ac- 
count for why the state should enact it. 

2. Only if They Are Romantic? 

Some argue simply that the state should grant individuals 
certain legal benefits if they provide one another domestic 
support and care. But such a scheme would not be marriage, 
nor could it make sense of the other features of marriage law. 

Take Joe and Jim. They live together, support each other, share 
domestic responsibilities, and have no dependents. Because Joe 
knows and trusts Jim more than anyone else, he would like Jim 
to be the one to visit him in the hospital if he is ill, give direc- 
tives for his care if he is unconscious, inherit his assets if he 
dies first, and so on. The same goes for Jim. 

So far, you may be assuming that Joe and Jim have a sexual re- 
lationship. But does it matter? What if they are bachelor brothers? 
What if they are best friends who never stopped rooming together 
after college, or who rermited after being widowed? Is there any 
reason that the benefits they receive should depend on whether 
their relationship is or even could be romantic? In fact, would it 
not be patently unjust if the state withheld benefits from them on 
the sole ground that they were not having sex? 

Someone might object that everyone just knows that marriage 
has some connection to romance. It requires no explanation. But 
that is question-begging against Joe and Jim, who want their 
benefits. And it prematurely stops searching for an answer to why 
we tend to associate marriage with romance. The explanation 
brings us back to our central point: Romance is the kind of desire 
that aims at bodily union, and marriage has much to do with that. 

Once this point is admitted, we return to the question of 
what counts as organic bodily union. Does hugging? Most 
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think not. But then why is sex so important? What if someone 
derived more pleasure or felt intimacy from some other behav- 
ior (tennis, perhaps, as in our earlier example)? We must finally 
return to the fact that coitus, the generative act, uniquely unites 
human persons, as explained above.^*’ But that fact supports the 
conjugal view: The reason that marriage typically involves ro- 
mance is that it necessarily involves bodily union, and romance 
is the sort of desire that seeks bodily union. But organic bodily 
union is possible only between a man and a woman. 

3. Only if IPey Are Monogamous 1 

Go back now to the example of Joe and Jim, and add a third 
man: JoJin. To filter the second point out of this example, assume 
that the three men are in a romantic triad. Does anything change? 
If one dies, the other two are coheirs. If one is ill, either can visit or 
give directives. If Joe and Jim could have their romantic relation- 
ship recognized, why should not Joe, Jim, and John? 

Again, someone might object, everyone just knows tlrat mar- 
riage is between only two people. It requires no explanation. 
But this again begs the question against Joe, Jim, and John, who 
want their shared benefits and legal recognition. After all, it is 
not that each wants benefits as an individual; marriage is a un- 
ion. Tbey want recognition of their polyamorous relationship 
and the shared benefits that come with that recognition. 

But if the conjugal conception of marriage is correct, it is dear 
why marriage is possible only between two people. Marriage is 
a comprehensive interpersonal union that is consummated and 
renewed by acts of organic bodily unioW^ and oriented to the 
bearing and rearing of children.^® Such a union can be achieved 
by two and only two because no single act can organically unite 
three or more people at the bodily level or, therefore, seal a 
comprehensive union of three or more lives at other levels. In- 
deed, the very comprehensiveness of the union requires the 
marital commitment to be undivided— made to exactly one 
other person; but such comprehensiveness, and the exclusivity 
that its orientation to children demands, makes sense only on 
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the conjugal view.^^ Children, likewise, can have only two par- 
ents— a biological mother and father. There are two sexes, one of 
each type being necessary for reproduction. So marriage, a re- 
productive type of community, requires two — one of each sex. 

Some may object that this is a red herring— that no one is 
clamoring for recognition of polyamorous unions. Aren't we 
invoking an alarmist "slippery slope" argument? 

It should be noted, to begin with, that there is nothing inher- 
ently wrong with arguing against a policy based on reasonable 
predictions of unwanted consequences. Such predictions 
would seem quite reasonable in this case, given that prominent 
figures like Gloria Steinem, Barbara Ehrenreich, and Cornel 
West have already demanded legal recognition of "multiple- 
partner" sexual relationships.*^ Nor are such relationships un- 
heard of: Newsiveek reports that there are more than 500,000 in 
the United States alone.*i 

Still, this Article does not aim to predict social or legal conse- 
quences of the revisionist view. The goal of examining the criteria 
of monogamy and romance (Part I.E.2) is to make a simple but 
crucial conceptual point: Any principle that would justify the le- 
gal recognition of same-sex relationships would also justify the 
legal recognition of polyamorous and non-sexual ones. So if, as 
most people— including many revisionists— believe, true mar- 
riage is essentially a sexual union of exactly two persons, the revi- 
sionist conception of marriage must be unsound. Any revisionist 
who agrees that the state is justified in recognizing only real mar- 
riages*^ must either reject traditional norms of monogamy and 
sexual consummation or adopt the conjugal view— which ex- 
cludes same-sex unions. 

University of Calgary's Professor Elizabeth Brake embraces 
this result and more. She supports "minimal marriage," in which 
"individuals can have legal marital relationships with more than 
one person, reciprocally or asymmetrically, themselves deter- 
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mining the sex and number of parties, the type of relationship 
involved, and which rights and responsibilities to exchange with 
each."®^ But the more that the parties to a "minimal marriage" 
determine on a case-by-case basis which rights and duties to ex- 
change — as they must if a greater variety of recognized unions is 
available— the less the proposed policy itself accomplishes. As 
we deprive marriage policy of definite shape, we deprive it of 
purpose. Rigorously pursued, the logic of rejecting the conjugal 
conception of marriage thus leads, by way of formlessness, to- 
ward pointlessness: It proposes a policy of which, having re- 
moved the principled ground for any restrictions, it can hardly 
explain the benefit. Of course, some revisionists will base tbeir 
support for their preferred norms instead on contingent calcula- 
tions of prudence or feasibility, which we address next. But we 
challenge the many revisionists who support norms, like mo- 
nogamy, as a matter of moral principle to complete the follow- 
ing sentence: Polyamorous unions and nonsexual unions by nature 
cannot be marriages, and should not he recognized legally, because . . . 

F. Isn 't Marriage Just Wlratever We Say It Is ? 

Of those who do base marriage policy on contingent calcula- 
tions of prudence or feasibility, some are what we might call 
"constructivists."®^ They deny that there is any reality to marriage 
independent of custom— any set of objective conditions that a re- 
lationship must meet to ground the moral privileges and obliga- 
tions distinctive of that natural kind of union which we have 
called real marriage.®^ For constructivists, rather, marriage is 
whatever social and legal conventions say that it is, there being no 
separate moral reality for these conventions to track. ITence it is 
impossible for the state's policy to be wrong about marriage: dif- 
ferent proposals are only more or less feasible or preferable.®® 
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Tliis view is belied by the principled distinction between the 
whole spectrum of ordinary friendships on the one hand, and on 
the other hand those inherently valuable relationships that first, 
organically extend two people's union along the bodily dimen- 
sion of their being; second, bear an intrinsic orientation to child- 
bearing and rearing; and third, require a permanent and exclusive 
commitment. Marriage's independent reality is only confirmed by 
the fact that the known cultures of every time and place have seen 
fit to regulate the relationships of actual or would-be parents to 
each other and to any children that they might have. 

Even if marriage did not have this independent reality, our 
other arguments against revisionists would weigh equally against 
constructivists who favor legally recognizing same-sex unions: 
They would have no grounds at all for arguing that our view in- 
fringes same-sex couples' natural and inviolable right to marriage, 
nor for denying recognition to unions apparently just as socially 
valuable as same-sex ones, for marriage would be a mere fiction 
designed to efficiently promote social utility. The needs of chil- 
dren would still give us very strong utility-based reasons to have a 
marriage policy in the first place.*^^ And the social damage that we 
could expect from further eroding the conjugal view would more 
than justify preserving it in the law.®® This justification would only 
be strengthened by the possibility of meeting other pragmatic 
goals in ways that do not threaten the common good as redefining 
marriage would.®^ So even constructivists about marriage could 
and should oppose legally recognizing same-sex partnerships. 

II 


A. Why Not Spread Traditional Norms to the Gay Community? 

Abstract principles aside, would redefining marriage have 
the positive effect of reinforcing traditional norms by increas- 
ing the number of stable, monogamous, faithful sexual unions 
to include many more same-sex couples? There are good rea- 
sons to think not. 


("[MJarriage draws its strength from the nature of the civil marriage contract itself 
and the recognition of that contract by the State."). 

87. See supra Part I.B.2. 

88. See supra Parts I.C, l.D.2. 

89. See supra Part TI.B. 




339 


276 Harvard Journal of Law & Public Policy [Vol. 34 

First, although the prindples outlined above are abstract, they 
are not for that reason disconnected from reality. People will 
tend to abide less strictly by any given norms the less those 
norms make sense. And if marriage is understood as revisionists 
understand it — that is, as an essentially emotional union that has 
no principled connection to organic bodily union and tbe bear- 
ing and rearing of children— then marital norms, especially the 
norms of permanence, monogamy, and fidelity, will make less 
sense. In other words, those making this objection are right to 
suppose that redefining marriage would produce a conver- 
gence — but it would be a convergence in exactly tbe wrong di- 
rection. Ratber than imposing traditional norms on homosexual 
relationships, abolishing the conjugal conception of marriage 
would tend to erode the basis for those norms in any relation- 
ship. Public institutions shape our ideas, and ideas have conse- 
quences; so removing the rational basis for a norm will erode 
adherence to that norm— if not immediately, then over time. 

This is not a purely abstract matter. If our conception of 
marriage were right, what would you expect the sociology of 
same-sex romantic unions to be like? In the absence of strong 
reasons to abide b}^ marital norms in relationships radically 
dissimilar to marriages, you would expect to see less regard 
for those norms in both practice and theory. And on both 
counts, you would be right. 

Consider the norm of monogamy. Judith Stacey— a prominent 
New York University professor who testified before Congress 
against the Defense of Marriage Act and is in no way regarded by 
her academic colleagues as a fringe figure— expressed hope that 
the triumph of the revisionist view would give marriage "varied, 
creative, and adaptive contours . . . [leading some to] question the 
dyadic limitations of Western marriage and seek . . . small group 
marriages."'*'’ In their statement "Beyond Same-Sex Marriage," 
more than 300 "LGBT and allied" scholars and advocates- 
including prominent Ivy League professors— call for legal recog- 
nition of sexual relabonships involving more tharr two parhrers.'” 
Professor Brake thinks that we arc obligated in justice to use such 
legal recognition to "denormalizej] heterosexual monogamy as a 
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way of life" for the sake of "rectifying past discrimination against 
homosexuals, bisexuals, polygamists, and care networks."®^ 

What about the connection to children? Andrew Sullivan 
says that marriage has become "primarily a way in which two 
adults affirm their emotional commitment to one another.''’^ 
E.J. Graff celebrates the fact that recognizing same-sex unions 
would make marriage "ever after stand for sexual choice, for 
cutting the link between sex and diapers."’** 

And exclusivity? Mr. Sullivan, who extols the "spirituality" of 
"anonymous sex," also thinks that the "openness" of same-sex 
unions could enhance the relationships of husbands and wives: 

Same-sex unions often incorporate the virtues of friendship 
more effectively than traditional marriages; and at times, 
among gay male relationships, the openness of the contract 
makes it more likely to survive than many heterosexual 
bonds. . . . [T]here is more likely to be greater understanding 
of the need for extramarital outlets between two men than 
between a man and a woman. . . . [S]omething of the gay re- 
lationship's necessary honesty, its flexibility, and its equality 
could undoubtedly help strengthen and inform many het- 
erosexual bonds. 

Of course, "openness" and "flexibility" here are Sullivan's 
euphemisms for sexual infidelity. 

Indeed, some revisionists have positively embraced the goal of 
weakening the institution of marriage. "[Former President 
George W.] Bush is correct . . . when he states that allowing 
same-sex couples to marry will weaken the institution of mar- 
riage."’® Victoria Brownworth is no right-wing traditionalist, but 
an advocate of legally recognizing gay partnerships. She contin- 
ues: "It most certainly will do so, and that will make marriage a 
far better concept than it previously has been."’’ Professor Ellen 
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Willis, another revisionist, celebrates that "conferring the legiti- 
macy of marriage on homosexual relations will introduce an im- 
plicit revolt against the institution into its very heart."^® 

Michelangelo Signorile, a prominent gay activist, urges same- 
sex couples to "demand the right to marry not as a way of ad- 
hering to society's moral codes but rather to debunk a myth and 
radically alter an archaic institution."^® Same-sex couples should 
"fight for same-sex marriage and its benefits and then, once 
granted, redefine the institution of marriage completely[, be- 
cause t]he most subversive action lesbians and gay men can un- 
dertake ... is to transform the notion of 'famil)^ entirely."^* 

Some revisionist advocates, like Jonathan Rauch, sincerely 
hope to preserve traditional marriage norms. But it is not 
puzzling that he is severely outnumbered: other revisionists 
arc right to think that these norms would be undermined by 
redefining marriage. 

Preliminary social science backs this up. In the 1980s, Professors 
David MeWhirter and Andrew Mattison, themselves in a roman- 
tic relationship, set out to disprove popular beliefs about gay part- 
ners' lack of adherence to sexual exclusivity. Of 156 gay couples 
that they surveyed, whose relationships had lasted from one to 
thirty-seven years, more than sixty percent had entered the rela- 
tionship expecting sexual exclusivity, but not one couple stayed 
sexually exclusive longer than five years. Professors TdeWhirter 
and Mattison concluded: "The expectation for outside sexual activ- 
ity was the rule for male couples and the exception for heterosexu- 
gls "103 pgj. fron-i disproving popular beliefs, they confirmed them. 

On the question of numbers of partners, it is important to avoid 
stereotypes, which typically exaggerate unfairly, but also to con- 
sider the social data in light of what is suggested in this Article 
about the strength, or relative weakness, of the rational basis for 
permanence and exclusivity in various kinds of relationships. A 
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1990s U.K. survey of more than 5,000 men found fhat the median 
numbers of partners for men with exclusively heterosexual, bi- 
sexual, and exclusively homosexual inclinations over the previous 
five years were two, seven, and ten, respectively.^'*'^ A U.S. survey 
found that the average number of sexual partners since the age of 
eighteen for men who identified as homosexual or bisexual was 
over 2.5 times as many as the average for heterosexual men.*® 

So there is no reason to believe, and abundant reason to 
doubt, that redefining marriage would make people more 
likely to abide by its norms. Instead, it would undermine peo- 
ple's grasp of the intelligible basis for those norms in the first 
place. Nothing more than a Maginot line of sentiment would be 
left to support belief in sexual fidelity and hold back the change 
of attitudes and mores that a rising tide of revisionists approv- 
ingly expect same-sex marriage to produce. 

Nor is legal regulation the answer; the state cannot effec- 
tively encourage adherence to norms in relationships where 
those norms have no deep rational basis. Laws that restrict 
people's freedom for no rational purpose are not likely to last, 
much less to have significant success in changing people's be- 
havior by adherence. On the other hand, traditional marriage 
laws merely encourage adherence to norms in relationships 
where those norms already have an independent rational ba- 
sis.*'*'* Preliminary evidence suggests that same-sex couples in 
jurisdictions that legally recognize their unions tend to be 
sexually "open" by design. The New York Times reported on a 
San Francisco State University study: "[G]ay nuptials are por- 
trayed by opponents as an effort to rewrite the traditional rules 
of matrimony. Quietly, outside of the news media and eourt- 
room spotlight, many gay eouples are doing just that . . . ."*'*^ 
The argument from conservatism is very weak indeed. 


104. C.H. Mercer et at.. Behaviour ally bisexual men as a bridge population for HIV 
and sexually transmitted infections? Evidence from a national probability survey, 20 
INT'L J. STU & AIDS 87, 88 (2009). 

105. Edward O. Laumann et al.. The Social Organization oe Sexuality: 
Sexual Practices in the United States 314-16 (1994). 

106. See supra Pari I.B.3. 

107. Scott James, Many Successful Gay Marriages Share an Open Secret, N.Y. TIMES, 
Jan. 29, 2010, at A17, available at http://www.nytimes.eom/2010/01/29/us/ 
29sfmetro.html ?ref=u s. 




343 


280 Harvard Journal of Law & Public Policy [Vol. 34 

B. What About Partners' Concrete Needs? 

Andrew Sullivan questions one of the authors of this Article: 

It also seems to me to be important to ask George what he 
proposes should be available to gay couples. Does he be- 
lieve that we should be able to leave property to one an- 
other without other family members trumping us? That we 
should be allowed to visit one another in hospital? That we 
should be treated as next-of-kin in medical or legal or cus- 
tody or property tangles? Or granted the same tax status as 
straight married couples? These details matter to real peo- 
ple living actual lives, real people the GOP seems totally 
uninterested in addressing.'"* 

First, the benefits cited have nothing to do with whether the 
relationship is or could legally be romantic or sexual. But treat- 
ing essentially similar cases as if they were radically different 
would be unfair. So these benefits would need to be available to 
all types of cohabitation if they were made available to any.'® If 
the law grants them to a cohabiting male couple in a sexual part- 
nership, surely it should grant them, say, to two interdependent 
brothers who also share domeshc responsibilities and have simi- 
lar needs. The two brothers' relationship would differ in many 
ways from that of twm male sexual partners, but not in ways that 
affect whether it makes sense to grant them domestic benefits. 

But a scheme that granted legal benefits to any two adults 
upon request— for example, romantic partners, widowed sis- 
ters, or cohabiting celibate monks— would not be a marriage 
scheme. It would not grant legal benefits on the presumption 
that the benefitted relationship is sexual. So we have no objec- 
tion to this policy in principle. It would not in itself obscure the 
nature and norms of marriage. 

Still, there are questions to answer before such sexually-neutral 
benefits packages are granted. What common good would be 
served by regulating or so benefitting what are essentially ordi- 
nary friendships? Why would that good be served only by rela- 
tionships limited to two people? Can three cohabiting celibate 
monks not do as much good for each other or society as two? And 
whatever common good is at stake, does it really depend on, and 
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justify, limiting people's freedom to form and dissolve such 
friendships, as legal regulation would inevitably do? Does it jus- 
tify diluting the special social status of real marriages, as generic 
schemes of benefits would inevitably do? 

The value of such a policy— at least for individuals who 
share the responsibilities of living together— seems to lie in its 
benefits to the individuals themselves, like hospital-visitation 
and inheritance rights. But these could be secured just as well 
by distinct legal arrangements (like power of attorney), which 
we think that anyone should be free to make with anyone else. 
Why create a special legal package for generic partnerships? 
There may be an argument for this in some jurisdictions where, 
for example, people would otherwise lack the education or re- 
sources to make their own legal arrangements. But if such a 
scheme is not susceptible to the powerful (and, we think, deci- 
sive) objections that apply to legal redefinitions of marriage, 
that is because it is not a redefinition of marriage at all. 

C. Doesn't the Conjugal Conception of Marriage Sacrifice Some 

People's Fulfillment for Others'? 

Some might be unmoved by our arguments because, as they 
see it, we treat homosexually oriented people as if they were in- 
visible, leaving them no real opportunity for fulfillment. After all, 
they might say, human beings need meaningful companionship, 
which involves sex and public recognition. This objection is 
rooted in a misunderstanding not only of the nature of marriage, 
but also of the value of deep friendship. 

Our view about marriage, like most people's views about any 
moral or political issue, is motivated precisely by our concern for 
the good of all individuals and communities— that is, for the 
common good. We have offered reasons for thinking that this 
good is served, not harmed, by traditional marriage laws; and 
harmed, not served, by abolishing them in favor of the revision- 
ist understanding. 

But to sec a few of the problems with this objection, consider 
some of its hidden assumptions: 

First: Fulfillment is impossible without regular outlets for 
sexual release. 

Second: Meaningful intimacy is impossible without sex. 

Third: Fulfilling relationships are impossible without legal 
recognition. 
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Fourth: Homosexual orientation is a basic human identity, 
such that any state that doesn't actively accommodate it nec- 
essarily harms or disregards a class of human beings. 

Some of these assumptions are radically new in the history of 
ideas, and themselves depend on further significant, often un- 
critically accepted assumptions. More to the point, though, all 
four are either dubious or irrelevant to this debate. 

Because bodies arc integral parts of the personal reality of hu- 
man beings,!!'’ only coitus can truly unite persons organically and, 
thus, maritally."! Hence, although the state can grant members of 
any household certain legal incidents, and should not prevent any 
from making certain private legal arrangements,’ !2 it cannot give 
same-sex unions what is truly distinchve of marriage— i.e., it can- 
not make them actually comprehensive, oriented by nature to 
children, or bound by the moral norms specific to marriage.!!^ At 
most the state can call such unions marital, but this would not— 
because, in moral truth, it cannot— make them so; and it would, to 
society's detriment, obscure people's understanding about what 
truly marital unions do involve. In this sense, it is not the state 
that keeps marriage from certain people, but their circumstances 
that unfortunately keep certain people from marriage (or at least 
make marr 3 Tng much harder). This is so, not only for those with 
exclusively homosexual attractions, but also for people who can- 
not marry because of, for example, prior and pressing family obli- 
gations incompatible with marriage's comprehensiveness and 
orientation to children, inability to find a mate, or any other cause. 
Those who face such difficulties should in no way be marginal- 
ized or otherwise mistreated, and they deserve our support in the 
face of what are often considerable burdens. But none of tlris es- 
tablishes tire first mistaken assumption, that fulfillment is impos- 
sible without regular outlets for sexual release— an idea that 
devalues many people's way of life. What we wish for people un- 
able to marry because of a lack of any attraction to a member of 
the opposite sex is the same as what we wish for people who can- 
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not marry for any other reason: rich and fulfilling lives. In the 
splendor of human variety, these can take infinitely many forms. 
In any of them, energy that would otherwise go into marriage is 
channeled toward ennobling endeavors: deeper devotion to fam- 
ily or nation, service, adventure, art, or a thousand other things. 

But most relevantly, this energy could be harnessed for deep 
friendship. Belief in the second hidden assumption, that 
meaningful intimacy is not possible without sex, may impover- 
ish the friendships in which single people could find fulfill- 
ment— by making emotional, psychological, and dispositional 
intimacy seem inappropriate in nonsexual friendships. We must 
not conflate depth of friendsliip with the presence of sex. Doing 
so may stymie the connection between friends who feel that 
they must distance themselves from the possibility or appear- 
ance of a sexual relationship where none is wanted. By en- 
couraging the myth that there can be no intimacy without 
romance, we deny people the wonder of knowing another as 
what Aristotle so aptly called a second self.'i® 

The third assumption is baffling (but not rare) to find iir this 
context. Even granting the second point, legal recognition has 
nothing to do with whether homosexual acts should be banned 
or whether anyone should be prevented from living with any- 
one else. This debate is not about anyone's private behavior. In- 
stead, public recognihon of certain relationships and the social 
effects of such recognition are at stake. Some have described the 
push for gay marriage as an effort to legalize or even to decrimi- 
nalize such unions. But you can only dc-criminalizc or legalize 
what has been banned, and these unions are not banned. (By 
contrast, bigamy really is banned; it is a crime.) Rather, same-sex 
unions are simply not recognized as marriages or granted the 
benefits that we predicate on marriage. Indeed, recognizing 
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same-sex unions would limit freedom in an important sense: it 
would require everyone else to treat such unions as if they were 
marriages, which citizens and private institutions are free to do 
or not under traditional marriage laws. 

The fourth assumption draws an arbitrary distinction be- 
tween homosexual and other sexual desires that do not call for 
the state's specific attention and sanction. It often leads people 
to suppose that traditional morality unfairly singles out people 
who experience same-sex attractions. Far from it. In everyone, 
traditional morality sees foremost a person of dignity whose 
welfare makes demands on every other being that can hear and 
answer them. In everyone, it sees some desires that cannot be 
integrated with the comprehensive union of marriage. In eve- 
ryone, it sees the radical freedom to make choices that tran- 
scend those inclinations, heredity, and hormones; enabling 
men and women to become authors of their own character. 

D. Isn't It Only Natural? 

The discussion in the last section of whether homosexual ori- 
entation is a basic human identity relates to another objection, 
the answer to which may be inferred from the structure of ar- 
guments until this point. Some people on both sides of this de- 
hate are concerned with whether same-sex attractions are 
innate — and therefore, some theists conclude, intended by 
God — or merely a result of outside factors. If homosexual de- 
sire is innate, they suppose, then same-sex unions should be le- 
gally recognized. After all, how could anything natural or 
intended by God be an impediment to a good such as marriage? 

We do not pretend to know the genesis of same-sex attrac- 
tion, but we consider it ultimately irrelevant to this debate. 
On this point, we agree with same-sex marriage advocate Pro- 
fessor John Corvino: 

The fact is that there are plenty of genetically influenced 
traits that are nevertheless undesirable. Alcoholism may 
have a genetic basis, but it doesn't follow that alcoholics 
ought to drink excessively. Some people may have a genetic 
predisposition to violence, but they have no more right to at- 
tack their neighbors than anyone else. Persons with such 
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tendencies cannot say "God made me this way" as an excuse 
for acting on their dispositions. 

Neither we nor Professor Corvino mean to equate same-sex 
attraction with diseases like alcoholism or injustices like vio- 
lence against one's neighbor. The point is simply that whether 
same-sex unions can be marriages has nothing to do with 
what causes homosexual desire. Surely the fact that some- 
thing is natural in the sense that it isn't caused by human 
choice proves nothing: Disabilities or pressing special obliga- 
tions can be natural in that sense, and yet they may prevent 
some people from getting married. 

Similarly, if we discovered (plausibly) a genetic basis for 
male desire for multiple partners, that would not be an argu- 
ment for polygamy; and if we discovered (implausibly) that no 
sexual desire had a genetic basis, that would not be an argu- 
ment against marriage in general. There is simply no logical 
connection between the origin of same-sex desire and the pos- 
sibility of same-sex marriage. 

E. Doesn't Traditional Marriage Law Impose Controversial Moral 
and Religious Views on Everyone? 

This objection comes at the end for a reason. By now, as 
promised in the introduction, this Article has made a case for 
enshrining the conjugal view of marriage and addressed many 
theoretical and practical objections to it, without appeals to 
revelation or religious authority of any type. This reflects a cru- 
cial difference between marriage and matters of purely reli- 
gious belief and practice, such as the doctrines of the Trinity 
and Incarnation, the enlightenment of the Buddha, baptisms, 
bar mitzvahs, and rules concerning ritual purification, fasting 
and prayer. Unlike these matters, the human good of marriage, 
and its implications for the common good of human communi- 
ties, can be understood, analyzed, and discussed without en- 
gaging specifically theological issues and debates. 

Of course, many religions do have ceremonies for recogniz- 
ing marriages and teach the conjugal view of marriage (or 


118. John Corvino, Nature? Nurture? It Doesn't Matter, Independent Gay 
Forum (Aug. 12, 2004), http://igfculturewatch.eom/2004/08/12/nature-nurture-it- 
doesnt-matter/. Professor Corvino's piece deals specifically with the morality of 
same-sex relations, which is not our topic here. But the same points apply. 
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something much closer to it than to the revisionist view). And 
many people are motivated to support the conjugal view for 
reasons that include religious ones. But none of these facts set- 
tles the debate about which view of marriage should be em- 
bodied in public policy. After all, some religions today teach, 
and motivate people's advocacy of, the revisionist view. Thus, 
religious motivations must disqualify both the conjugal and the 
revisionist views from policy debates, or neither. 

Even so, some would say, enshrining the conjugal view of mar- 
riage involves privileging a controversial moral belief. Again, 
such an argument would equally exclude the revisionist view. 
Both would involve claims about whidi types of relationship we 
should publicly honor and encourage — and, by implication, 
which we should not. The revisionist view, at least in the version 
described above, would honor and privilege monogamous same- 
sex unions but not, for example, polyamorous ones. As we have 
pointed out,ii^ our law will teach one lesson or another about 
what kinds of relationship are to be encouraged, unless we abol- 
ish marriage law, which we have strong reasons not to do.'® In 
this sense, there is no truly neutral marriage policy. 

Finally, it is important to realize that there is nothing special in 
these respects about marriage. Many other important policy is- 
sues can be resolved only by taking controversial moral posi- 
tions, including ones on which religions have different 
teachings: for example, immigration, poverty relief, capital pun- 
ishment, and torture. That docs not mean that the state cannot, 
or should not, take a position on these issues. It docs mean that 
citizens owe it to one another to explain with candor and clarity 
the reasons for their positions, as we have tried to do here. 

Conclusion 

A thought experiment might crystallize our central argument. 
Almost every culture in every time and place has had some insti- 
tution that resembles what we know as marriage. But imagine 
that human beings reproduced asexually and that human off- 
spring were self-sufficient. In that case, would any culture have 


119. See swpra Part I.D.2. 

1 20. See supra Parts T.B.2, T.E.2. 




350 


No. 1] What is Marriage? 287 

developed an institution anything like what we know as mar- 
riage? It seems clear that the answer is no. 

And our view explains why not. If human beings reproduced 
asexually, then organic bodily union— and thus comprehensive 
interpersonal union— would be impossible, no kind of union 
would have any special relahonship to bearing and rearing chil- 
dren, and the norms that these two realities require would be at 
best optional features of any relationship. Thus, the essential fea- 
tures of marriage would be missing; there would be no human 
need that only marriage could fill. 

The insight that pair bonds make little sense, and uniquely an- 
swer to no human need, apart from reproductive-type union 
merely underscores the conclusions for which we have argued: 
Marriage is the kind of union that is shaped by its comprehen- 
siveness and fulfilled by procreation and child-rearing. Only this 
can account for its csscnhal features, which make less sense in 
other relationships. Because marriage uniquely meets essenhal 
needs in such a structured way, it should be regulated for the 
common good, which can be understood apart from specifically 
religious arguments. And the needs of those who cannot pru- 
dently or do not marry (even due to naturally occurring factors), 
and whose rclahonships are thus jushfiably regarded as different 
in kind, can be met in other ways. 

So the view laid out in this Article is not simply the most fa- 
vorable or least damaging trade-off betw^een the good of a few 
adults, and that of children and other adults. Nor are there 
"mere arguments" on the one hand squaring off against people's 
"concrete needs" on the other. We reject both of these dichoto- 
mies. Marriage understood as the conjugal union of husband 
and wife really serves the good of children, the good of spouses, 
and the common good of society. And when the arguments 
against this view fail, the arguments for it succeed, and the ar- 
guments against its alternative are decisive, we take this as evi- 
dence that it serves the common good. For reason is not just a 
debater's tool for idly refracting arguments into premises, but a 
lens for bringing into focus the features of human flourishing. 



351 


i^^APP Research Brief 


Institute tor Marriage and Public Policy 


Vol.4, No. 2, April 2011 


Is DOMA Defensible? A Survey of American Courts on the Definition of Marriage 
Bif William C Duncan, Legal Analyst 


INTRODUCTION 

On April 22, 2011, a commentator writing on 
the Los Angeles Times" website claimed that 
'"DOMA torces the federal government to 
discriminate against same-sex married 
couples and to treat their families as 
unworthy of protection or respect. A law 
that serves only to designate some families 
as second-class citizens has no principled 
defense."^ Much the same view was 
expressed by Attorney General Eric Holder 
in announcing the Obama administration's 
refusal to defend the Defense of Marriage 
Act in federal litigation, and similar claims 
are being made by the Human Rights 
Campaign and others in an effort to 
intimidate a law firm whose partner, former 
Solicitor General Paul Clement, agreed to 
defend the federal Defense of Marriage Act 
(DOMA). 

Is DOMA defensible? Arc there reasonable 
justifications for the law adopted by 
Congress in 1996 that would continue to 
support its validity today? 

The manifest weight of evidence, upon 
reviewing state and federal caselaw 
involving DOMA's constitutionality, 
suggests that DOMA is very defensible, and 


^ Maya Rupert, “’Notliing Defensible About 
DOMA” Opinion LA. (April 22, 2011) at 
http://opinioii latimcs.com/'Opiiiionla/ZO 1 l/04;^lo 
vvhack-nolliiug-derensible-aboiil- 
dom3,htmj?cid=6a(KjdH34!c7de^->3eR)I4e8K06f 
]U970d . 


has been upheld by the great majority of 
American courts. In this brief, we find that 
(1) the majority of courts to consider 
DOMA's constitutionality have ruled that it 
Is consistent with the U.S. Constitution, (2) 
an earlier immigration ruling on the 
constitutionality of the federal definition of 
marriage as the union of a husband and wife 
held that definition constitutional, (3) most 
state high courts to consider the question of 
whether the definition of marriage in 
DOMA is constitutional under state 
constitutions have held in favor of the 
marriage definition, (4) and the U.S. 
Supreme Court has ruled that the male- 
female definition of marriage is 
constitutional. 

CASES UPHOLDING DOMA 
Three cases have held that DOMA is 
constitutional: 

• Smelt V. Orange County, 374 F. Supp. 2d 
861, 880 (D. Cent. Ca. 2005) reversed on 
standing grounds by S?nelt v. Orange 
County, 447 F.3d 673 (9th Cir. 2006) 
(plaintiffs did not have standing to 
challenge interstate recognition section 
of DOMA because they were not 
married but could challenge the 
marriage definition and the court 
decided DOMA's marriage definition 
was constitutional because it did not 
involve sex discrimination or a 
fundamental right and had a rational 
basis) "The Court finds it is a legitimate 
interest to encourage the stability and 
legitimacy^ of what may reasonabty be 


Post Office Box 1231 • Manassas, Virginia 20108 
Phokf: (202) 216-9430 • v\^^v.l\!APF.ORG 
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viewed as the optimal union for 
procreating and rearing children by 
both biological parents. Because 
procreation is necessary to perpetuate 
humankind, encouraging the optimal 
union for procreation is a legitimate 
government interest. Encouraging the 
optimal union for rearing children by 
both biological parents is also a 
legitimate purpose of government. The 
argument is not legally helpful that 
children raised by same-sex couples 
may also enjoy benefits, possibly 
different, but equal to those experienced 
by children raised by opposite-sex 
couples. It is for Congress, not the 
Court, to weigh the evidence. By 
excluding same-sex couples from the 
federal rights and responsibilities of 
marriage, and by providing those rights 
and responsibilities only to people in 
opposite-sex marriages, the 

government is communicating to 
citizens that opposite-sex relationships 
have special significance. Congress 
could plausibly have believed sending 
this message makes it more likely 
people will enter into opposite-sex 
unions, and encourages those 
relationships.^' 

• Wilson V. Ake, 354 F. Supp. 2d 1298, 1309 
fU.S. Dist., M. D. Fla. 2005) {applying 

rational basis standard because same- 
sex marriage not a fundamental right) 
"Although this Court does not express 
an opinion on the validity of the 
government's proffered legitimate 
interests, it is bound by the Eleventh 
Circuit’s holding that encouraging the 
raising of children in homes consisting 
of a married mother and father is a 
legitimate state interest. See Lofton, 358 
F.3d at 819-20. DOMA is rationally 
related to this interest." 


• In re Kandu, 315 B.R. 123, 132 & 146 
(Bankr. W.D. Wash. 2004) (bankruptcy 
decision rejecting Fourth, Fifth and 
Tenth Amendment challenges to 
DOMA) "The Tenth Amendment is not 
implicated because the definition of 
marriage in DOMA is not binding on 
states and, therefore, there is no federal 
infringement on state sovereignty. States 
retain the power to decide for 
themselves the proper definition of the 
term marriage." ** "Authority exists that 
the promotion of marriage to encourage 
the maintenance of stable relationships 
that facilitate to the maximum extent 
possible the rearing of children by both 
of their biological parents is a legitimate 
congressional concern. See, e.g., Bowen 
v. Gilliard, 483 U.S. 587, 614 (1987) 
(Brennan dissenting) (noting that "'the 
optimal situation for the child is to have 
both an involved mother and an 
involved father"’) (quoting H. Biller, 
Paternal Deprivation 10 (1947)); Lofton 
v. ^cretar}^ of the Dep't of Children and 
Family Serv., 358 F.3d 804, 819 (11* Cir. 
2004) (considering the state’s argument 
that the presence of both male and 
female authority figures in the home is 
critical to optimal childhood 
development, the court held that "it is 
hard to conceive an interest more 
legitimate and more paramount for the 
state than promoting an optimal social 
structure for educating, socializing, and 
preparing its future citizens to become 
productive participants in civil society”); 
Adams, 486 F. Supp. At 1124 (holding 
that it is beyond dispute that the state 
has a compelling interest in providing 
"status and stability' to the environment 
in which children are raised"); 
Standhard, 77 P.3d at 462-463 (holding 
that the state has an interest in 
promoting child-rearing by opposite-sex 
couples); Singer, 522 P.2d at 1197 
(holding that "marriage is so clearly 
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related to the public interest in affording 
a favorable environment for the growth 
of children that we are unable to say 
that there is not a rational basis upon 
which the state may limit the protection 
of its marriage law's to the legal union of 
one man and one woman"). This Court’s 
personal view that children raised by 
same-sex couples enjoy benefits possibly 
different, but equal, to those raised by 
opposite-sex couples, is not relevant to 
the Court's ultimate decision. It is within 
the province of Congress, not the courts, 
to weigh the evidence and legislate on 
such issues, unless it can be established 
that the legislation is not rationally 
related to a legitimate governmental 
end. Thus, although this Court may not 
personally agree with the positions 
asserted by the UST in support of 
DOMA, applying the rational basis test 
as set forth by the Supreme Court, this 
Court cannot say that DOMA’s 
limitation of marriage to one man and 
one wmman is not wholly^ irrelevant to 
the achievement of the government’s 
interest." 

By contrast, one court has held DOMA 
unconstitutional. CommomveaJth v. 

Department of Health and Human Services, 698 
F.Supp.2d 234 (D. Mass. 2010) (definition of 
marriage section of DOMA violates the 10''’ 
Amendment); Gill v. Office of Personnel 
Managemmt, 699 F.Supp.2d 374 (D. Mass., 
2010) (definition of marriage section of 
DOMA violates the 5“'' Amendment). The 
court's decisions are pending on appeal in 
the U.S. Court of Appeals for the First 
Circuit. 

PRECEDENT ON MALE-FEMALE 
FEDERAL DEFINITION OF MARRRIAGE 

A case from the 1980s challenging the 
federal definition of marriage as the union 
of a man and a wmman in immigration law 


(predating DOMA) similarly upheld that 

definition. The case is Adams v. Howerton, 

486 F. Supp. 1119 (C.D. Cal. 1980) and it 

included the following relevant passages: 

• "For immigration purposes, w'hether 
one is married to another, or is the 
spouse of another, is governed by 
congressional intent. It is the 
congressional intent that one look to the 
law of the jurisdiction where the 
marriage was contracted to determine 
its validity. But that is not an absolute 
and totally governing criterion. If the 
state law (or in certain instances the 
foreign law) is one which offends 
federal public policy^ Congress is 
deemed to have intended federal public 
policy to prevail." page 1122 

• "In traditional equal protection 
terminology, it seems beyond dispute 
that the state has a compelling interest 
in encouraging and fostering 
procreation of the race and providing 
status and stability to the environment 
in which children are raised. This has 
always been one of society’s paramoimt 
goals. There is no real alternative to 
some overbreadth in achieving this goal. 
The state has chosen to allow legal 
marriage as betw^een all couples of 
opposite sex. The alternative would be 
to inquire of each couple, before issuing 
a marriage license, as to their plans for 
children and to give sterility tests to all 
applicants, refusing licenses to those 
found sterile or unwilling to raise a 
family. Such tests and inquiries would 
themselves raise serious constitutional 
questions. See Griswold v. Connectiait, 
381 U.S. 479, 485-86 (1965). Thus, it 
seems to me that the state has chosen 
the least intrusive alternative available 
to protect the procreative relationship." 
pages 1124-1125 
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On appeal, the Ninth Circuit also upheld the 
law in Adams v. Howerton, 673 F.2d 1036 
(9^^Cir. 1982): 

"We hold that Congress's decision to confer 
spouse status under section 201(b) only 
upon the parties to heterosexual marriages 
has a rational basis and therefore comports 
with the due process clause and its equal 
protection requirements. . . . Tn effect, 
Congress has determined that preferential 
status is not warranted for the spouses of 
homosexual marriages. Perhaps this is 
because homosexual marriages never 
produce offspring, because they are not 
recognized in most, if in any, of the states, or 
because they violate traditional and often 
prevailing societal mores." 1042-1043 

STATE COURTS UPHOLDING THE 
MARRIAGE DEFINITION OF DOMA 

DOMA defines marriage as the union of a 
man and a woman. The same definition in 
state law has been challenges in a number of 
instances. One federal appeals court has 
upheld the definition on federal grounds 
and the high courts of New York, Maryland 
and W'ashington have also upheld the 
definition on state constitutional grounds: 

• Citizens for Equal Protection v. Bruning, 
455 F.3d 859 (8'^'" Cir. 2006) "The State 
argues that the many' laws defining 
marriage as the union of one man and 
one woman and extending a variety of 
benefits to married couples are 
rationally related to the government 
interest in 'steering procreation into 
marriage.' By affording legal recognition 
and a basket of rights and benefits to 
married heterosexual couples, such laws 
'encourage procreation to take place 
within the socially recognized unit that 
is best situated for raising children.' The 
State and its supporting amici cite a host 
of judicial decisions and secondary 
authorities recognizing and upholding 


this rationale. The argument is based in 
part on the traditional notion that two 
committed heterosexuals are the 
optimal partnership for raising children, 
which modern-day homosexual parents 
understandably decry. But it is also 
based on a 'responsible procreation' 
theory that justifies conferring the 
inducements of marital recognition and 
benefits on opposite-sex couples, who 
can otherwise produce children by 
accident, but not on same-sex couples, 
who cannot. See Hernandez v. Robles, 
No. 86, 2006 NY Slip Op 5239 at 5-6 
(N.Y. Ct. App. Jul. 6, 2006); Morrison v. 
Sadler, 821 N.E.2d 15, 24-26 (Ind. Ct. 
App. 2005). Whatever our personal 
views regarding this political and 
sociological debate, w‘e cannot conclude 
that the State's justification Tacks a 
rational relationship to legitimate state 
interests.' Romer, 517 U.S. at 632." 

• Hernandez v. Robles, 7 N.Y.3d 338, 359- 
360 {NY 2006) "the Legislature could 
rationally' decide that, for the welfare of 
children, it is more important to 
promote stability^, and to avoid 
instability^, in opposite-sex than in same- 
sex relationships. Heterosexual 
intercourse has a natural tendency^ to 
lead to the birth of children; homosexual 
intercourse docs not. Despite the 
advances of science, it remains true that 
the vast majority of children are bom as 
a result of a sexual relationship between 
a man and a woman, and the 
Legislature could find that this will 
continue to be true. The Legislature 
could also find that such relationships 
are all too often casual or temporary. It 
could find that an important function of 
marriage is to create more stability and 
permanence in the relationships that 
cause children to be bom. It thus could 
choose to offer an inducement-in the 
form of marriage and its attendant 
benefits-to opposite-sex couples who 
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make a solemn, long-term commitment 
to each other. . . . The Legislature could 
rationally believe that it is better, other 
things being equal, for children to grow 
up with both a mother and a father. 
Intuition and experience suggest that a 
child benefits from having before his or 
her eyes, every day, living models of 
what both a man and a woman are like. 
It is obvious that there arc exceptions to 
this general rule— some children who 
never know their fathers, or their 
mothers, do far better than some who 
grow up with parents of both sexes— 
but the Legislature could find that the 
general rule will usually hold." 

• Deane v. Conaway, 401 Md. 219, 932 A.2d 

571, 630-631 (Md. 2007) "safeguarding 
an environment most conducive to the 
stable propagation and continuance of 
the human race is a legitimate 
government interest. The question 
remains whether there exists a sufficient 
link between an interest in fostering a 
stable environment for procreation and 
the means at hand used to further that 
goal, i.e., an implicit restriction on those 
who wish to avail themselves of State- 
sanctioned marriage. We conclude that 
there does exist a sufficient link. . . . This 
"inextricable link" between marriage 
and procreation rcasonabty could 
support the definition of marriage as 
between a man and a woman only, 
because it is that relationship that is 
capable of producing biological 
offspring of both members (advances in 
reproductive technologies 

notwithstanding)." 

• Andersen v. King County, 158 Wash. 2d 1, 
138 P.3d 963, 1002 (Wash. 2006) (J.M. 
Johnson., J. concurring) "A society 
mindful of the biologically unique 
nature of the marital relationship and its 
special capacity for procreation has 
ample justification for safeguarding this 
institution to promote procreation and a 


stable environment for raising children. 
Less stable homes equate to higher 
welfare and other burdens on the State. 
Only opposite-sex couples are capable 
of intentional, unassisted procreation, 
unlike same-sex couples. Unlike same- 
sex couples, only opposite-sex couples 
may experience unintentional or 
unplanned procreation. State sanctioned 
marriage as a union of one man and one 
woman encourages couples to enter into 
a stable relationship prior to having 
children and to remain committed to 
one another in the relationship for the 
raising of children, planned or 
otherwise." 

U.S. SUPREME COURT PRECEDENT 
UPHOLDING HUSBAND-WIFE 
DEFINITION OF MARRIAGE 

In 1973, the U.S. Supreme Court dismissed a 
federal constitutional challenge to 
Minnesota's definition of marriage as the 
definition of a man and a woman. Baker v. 
Nelson, 191 N.W.2d 185, 185-86 (Minn. 1972), 
dismissed for lack of substantial federal 
question, 409 U.S. 810 (1973). Such a 
dismissal is a decision on the merits binding 
in future cases. See Hicks v. Miranda, 422 U.S. 
332,344(1975). 

FEDERAL COURT PRECEDENT 
APPLYING RATIONAL BASIS TO 
SEXUAL ORIENTATION 

Contrary' to the Administration's 
suggestion, the great weight of federal court 
precedent supports application of the 
deferential rational basis standard to 
classifications involving sexual orientation 
(though, it should be noted, marriage laws 
do not mention orientation of the parties). 
The following federal courts have applied 
this standard: 
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• U.S. Supreme Court. Laivrence v. Texas, 
539 U.S. 558 (2003); Romer v. Evans, 517 
U.S. 620 (1996) 

• First Circuit. Cook v. Gates, 528 F.3d 42, 
60-62(1 St Cir. 2008) 

• Second Circuit. Able v. United Stales, 155 
F.3d 628, 632 (2d Cir. 1998) (applying 
rational basis review without deciding 
whether a higher standard would be 
warranted) 

• Fourth Circuit. Veney v. 'Wyciic, 293 F.3d 
726, 731-32 (4th Cir. 2002); Thmnasson v. 
Perry, 80 F.3d 915, 927-28 (4th Cir. 1996) 
(en banc) 

• Fifth Ciraiit. Johnson v. Johnson, 385 F.3d 
503, 532 (5th Cir, 2004); Baker V. Wade, 
769 F.2d 289, 292 (5th Cir. 1985)(c/( banc) 

• Sixth Circuit. Scarborough v. Morgan 
County Board of Education, 470 F.3d 250, 
261 (6th Cir. 2006); Eyuatity Foundation of 
Greater Cincinnati, Inc. v. Cincinnati, 54 
F.3d 261, 265-68 & n. 2 

• (6th Cir. 1995), vacated and remanded, 518 
U.S. 1001 (1996), on remand, 128 F.3d 289, 
292-93 & nn. 1-2 (6th Cir. 1997) 

• Seventh Circuit. Schroeder v. Hamilton 
School District, 282 F.3d 946, 950-51, 953- 
54 (7th Cir. 2002), id. at 957 (Posner, ]., 
concurring); Ben-Shalom v. Marsh, 881 
F.2d 454, 464-65 & n. 8 (7th Cir. 1989) 

• Eighth Circuit. Citizens for Equal 
Protection v. Bruning, 455 F.3d 859, 866- 
69 (8th Cir. 2006); Richenberg t>. Perry, 97 
F.3d 256, 260 & n. 5 (8th Cir. 1996); 
McConnell v. Nooner, 547 F.2d 54, 56 (8th 
Or. 1976) 

• Ninth Ciraiit. Witt v. Dep't of the Air 
Force, 527 F.3d 806, 821 (9th Cir. 2008); 
Flores v. Morgan Hill Unified School 
District, 324 F.3d 1130, 1137 (9th Cir. 
2003); Holmes v. California Army National 
Guard, 124 F.3d 1126, 1132-33 (9th Cir. 
1997); Philips v. Perry, 106 F.3d 1420, 
1424-25 (9th Cir. 1997); Meinhold v. 
United States Department of Defense, 34 
F.3d 1469, 1478 (9th Cir. 1994); High Tech 
Gays V. Defense Industrial Services 


Clearance Office, 895 F.2d 563, 571 (9th 
Cir. 1990). A panel decision of the Ninth 
Circuit holding otherwise, see Watkins v. 
United States Army, 847 F.2d 1329 (9th 
Cir. 1988), was later withdrawn on 
rehearing. See Watkins v. United States 
Army. 875 F.2d 699 (9th Cir. 1989) {en 
banc). 

• Tenth Circuit, Price-Cornelison, 524 F.3d 
1103, 1113-14 & n. 9 (10th Cir. 2008); 
Milligan-Hitt v. Board of Trustees of 
Sheridan County School District No. 2, 523 
F.3d 1219, 1232-34 (10th Cir. 2008); 
Walrner v. United States Dep't of Defense, 
52 F.3d 851, 854-55 (10th Cir. 1995); Jantz 
V. Mud, 976 F.2d 623, 627-30 & n.3 (10th 
Cir. 1992); Rich v. Secrelaty of the Army, 
735 F.2d 1220, 1229 (10th Cir. 1984); 
National Gay Task Force v. Board of 
Education of the City of Oklahoma City, 729 
F.2d 1270, 1273 (10th Cir. 1984), affd 
mem. by an equally divided Court, 470 U.S. 
903 (1985) 

• Eleventh Ciraiit. Eofton v. Secretanf of the 
Dep't of Children & Family Services, 358 
F.3d 804, 817-18 & n. 16 (11th Cir. 2004) 

• D.C. Circuit. Steffan v. Perry, 41 F.3d 677, 
684 n. 3 (D.C. Cir. 1994) (en banc)] Padula 
V. Webster, 822 F.2d 97, 101-04 (D.C. Cir. 
1987); Dronenburg v. Zech, 741 F.2d 1388, 
1391 (D.C. Cir. 1984); Woodzvard v. 
United States, 871 F.2d 1068, 1075-76 
(Fed. Cir. 1989). 

A more detailed discussion of this question 
can be found in Paul Benjamin Linton, "A 
Response to the Administration's Decision 
Not to Defend Section 3 of the Defense of 
Marriage Act," The Thomas More Society, 
available online at 

http://wvvvv.allian cealert.ori;./2011,''2011030l. 
pdf. 
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PREPARED STATEMENT OE MAGGIE 
GALLAGHER 


Maggie Gallagher* 

In this essay, I have a limited goal. I want to make visible to gay 
marriage supporters the way the world looks to the majority of Americans 
who disagree with them,' For many supporters, gay marriage is primarily — 
indeed, almost exclusively — about what we as a society think about gay 
people. That is an important issue. 

But for the stubborn majority of the American people who do not 
support gay marriage,^ the issue looks rather different. Even as Americans 
move rapidly toward a position of tolerance of gay people, many are 
drawing the line around marriage.^ Many Americans recognize at least 
some other goods are at stake in the gay marriage debate. 

To gay marriage supporters T would say: By the end of this essay, 
even if you retain your firm belief that gay marriage is the right answer, T 
hope you develop a new respect towards those Americans who disagree 
with you, and acknowledge that at least some of their concerns are noble 
and not rooted in hatred, prejudice, or unreason. In the current 
environment, this in itself is an ambitious goal. 

I want to speak on behalf of the majority of Americans who oppose 
same-sex marriage even as they favor anti-discrimination,'* allowing “gay 
men and lesbians” to serve openly in the military,-' allowing gay teachers in 


* President of the Institute for Marriage and Public Policy; B.A. Yale University", 

1982. 

1. See Jeffrey M. Jones, Americans ’ Opposition to Gay Marriage Eases Slightly, 
Gallup, May 24, 2010, http;//\yyv\v.gallup.con]/poll/128291/7\inericaiis-C)pposition-Gay- 
Marriage-Pases-Slightly.aspx (showing 53% of Americans oppose legalizing gay marriage, 
and 44% support legalizing gay marriage). 

2. See id. 

3. See Pew Forum on Religion & Pub. Life & Pew Rese.arch Ctr. for the 
People & the Press, Majority Continues to Support Civil Unions : Most Still Oppose 
Same-Sex Marriage 1-2 (2009), available al hlLp://people-press.org/reporLs/pdi7553.pdf 
(showing 57% of Americans support legalizing civil unions, but only 39%. support legalizing 
gay marriage). 

4. See Lydia Saad, Tolerance for Gay Rights at High-Water Mark, Gallup, May 

29, 2007, http:/Avww.gallup.com/poll/27694/tolerance-gay-rights-highwater-mark.aspx 

(showing 59% of Americans believe “homosexual relations between consenting adults” 
should be legal). 

5. See CBS/New York Times Poll, Gays in the military (2010), 
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schools/ and dismantling the legal and cultural disabilities on gay people.^ 
This combination of powerful endorsements of tolerance and continued 
concern about marriage should at least make one pause before concluding 
that the only reason the American people oppose same-sex marriage is a 
dislike of — or even hostility toward — gay people. 

My argument for retaining our historic understanding of marriage is 
not merely a consequentialist argument, although I do believe there will be 
consequences to gay marriage. The core argument I wish to advance is that 
marriage is not discriminatory; there are key differences between same-sex 
and opposite-sex couples with regard to legitimate public purposes of civil 
marriage. It is not discrimination to treat different relationships 

differently.* 

To w'in the argument that marriage is not discriminatory implies very 
little about alternative w'ays we deal with gay people in our society. We 
may wish to provide civil unions and domestic partnerships for non-marital 
same-sex couples. We may look for other ways to address our new' social 
problem: how do w'e demonstrate social respect and concern for the gay 
people in our midst? 

But regardless of w'hether, and how, we explore alternative strategies 
for meeting the legitimate needs of gay and lesbian people, the core 
question in the marriage debate will remain: Is our marriage tradition 
discriminatory? If fhe answ'er is yes, fhen one cannof buy the right to 
discriminate with civil unions or anything else, ff the answer is no, then the 
decision to offer benefits to same-sex couples is no longer driven by rights 
or equality, but by compassion and civility. 

If the question we faced was primarily about which legal benefits 
could be extended to same-sex couples, American society would turn its 


http://ww\v.cbsnevvs.coniyhtdocs/pdf7poll_021 110_2pni.pdf’? tag=conteiitMain;coiiteiitBody 
(showing 70% of Americans favor allowing “gay men and lesbians’’ to ser\^e in the militaiy, 
while only 59% support allowing “homosexuals” to serve). 

6. See Kyle Dropp & Jon Cohen, Acceptance of Gc^’ People in Militcay Grows 
Dramatically, Wash. Post, July 19, 2008, available al hlLp://ww'w. washinglonposl.com/wp- 
dyn/content/article/2008/07/18/AR2008071802561.html (showing only 28% of Amencans 
believe “local school boards should have the right to fire teachers know^n to be gay . . . down 
shaiply from the 51% who said so in 1987”). 

7. See Saad, supra note 4. 

8. Cf. \ ir\\m C\\QV(\Qnn?ky, In Defeyrse of liquality: A Reply to Professor Westen, 
81 Mich. L. Rev. 575, 577-85 (1983) (exploring the concept of equality^ under Aristotle’s 
definition that “things tliat are alike should be treated alike, while things that are unalike 
should be treated unalike in proportion to their unalikeness”). 
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attention to cutting and slicing and figuring out how to do it. But the 
question of benefits is not really the main question for either side in this 
marriage debate. The core question is fundamentally a moral one: is our 
marriage tradition good or is it discriminatory? This is the reason the 
debate is so hot and so difficult to compromise. 

The second core idea I am going to present is that marriage is not a 
relationship invented by the government.^ Marriage is primarily and most 
importantly a social institution, with deep roots in nature, but which 
requires support from law, culture, and society if marriage is to matter at 
all. 


Nor is the law, in my view, the main support for marriage. The civil 
law cooperates in the task of creating a marriage culture which matters, but 
in fact, the legal institution of marriage is at this point relatively weak, as 
the increasing number of cohabiters demonstrates.'- But even when the 
law was a stronger player, the most Important thing about marriage was 
that it was — and still is — a social Institution." 

For marriage to matter it has to be a social institution powerful 
enough to actually change the sexual behavior of people, both the married 
and the unmarried. The main public good of marriage is to bring together 
mothers and fathers into stable unions, in which they raise their children 
together.'^ What must a young person attracted to the opposite sex do to 
ensure his or her children are raised by their mother and father? There are 


9. See F.C. DeCoste, Courting Leviathan: Limited Government and Social 
Freedom in Reference re Same-Sex Marriage, 42 Al.'i'.x. L. Rkv. 1099, 1111-15 (2005) 
(discussing Lhe developmenl of marriage as a religious inslituUon and noling lhal “[l]he stale 
came to marriage even later tlian did the Church”). 

10. See Maggie Gallagher, (How) Will Gay' Marriage Weaken Marriage us a Social 
Institution: A Reply to Andrew Koppelman, 2 U. St. THOM.A.S L.J. 1, 38 (2004) (“Once, two 
very- great legal goodies were distributed excliLsively to married couples by the law: birst. the 
right to have sex. Having nomnarital sex subjected a person to potential ciimmal penalties, 
however rarely enforced, from fornication through adultery and sodomy. Second, legal 
paternity, meaning for men the right to care and custody of one s children, and for women the 
right to claim a father’s financial support.”); see also iNST. FOR Am. V.vllies & iNST. FOR 
Marriaok & Pub. Policy, Marriack and iuk Law: A Si'A'I'kmknf ok Princiki.ks 12-14 
(2006), available at http:/Avww.marriagedebate.com/pdf/imapp.mlawstmnt.pdf (detailing 
concerns about the ways in which the law has demstitutionalized marriage). 

11. See generally Contemporary Miarri.age: CoMPAR.ATrvE Perspectives on a 
Changing Institution (Kingsley Davis ed., 1985); George P, Mlirdock, Social 
Structure 260-83 (1949) (examining the hi.stoiy of maniage and discussing marriage as a 
social institution). 

12. See Murdock, supranote 1 1, at 1-22. 
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a variety of potential mechanisms — though we do not always agree in this 
society on which are appropriate — ranging from abstaining from sexual 
relationships until marriage to using contraception in every sexual act 
outside of marriage to having an abortion if necessary. There are some 
interim steps that would reduce the risk of family fragmentation, such as 
confining one’s sexual relationships to serious, committed, and loving 
relationships that could become marriages were a child to arise from the 
union. After marriage, that same young person must be absolutely sexually 
faithful to ensure children are not created outside the union by either 
partner. 

Each of these potential strategies is effortful. In the absence of social 
norms surrounding marriage that are strong enough to affect sexual 
behavior, the default situation for sexual relations among men and women 
is the creation of babies across multiple households at random and 
irregular intervals, circumstances in which anything resembling joint 
parenting becomes increasingly difficult to accomplish. 

Influencing sexual passion is difficult. Regulating sexual behavior is 
challenging. Creating norms that support marital fidelity, permanence, and 
postponing childbearing until marriage requires enormous effort and 
energy on the part of society’s main players: parents, family, friends, 
neighbors, educators, religious congregations, psychologists, counselors, 
and child care professionals. 

Without a rich, complex matrix of attitudes, values, and practices that 
support the reality of the marriage as a social institution, entering into 
marriage has relatively little significance — it will not matter much. The 
most important thing about marriage is that it is first and foremost a social 
institution and not merely a legal construct. 

This distinction highlights the ways in which conceiving the marriage 
debate primarily as a constitutional debate misses the main point of 
marriage. If the law constructs marriage, then changing the law will 
necessarily change the construct. If you change the law of corporations, 
corporations will be different afterward. But if the law of marriage 
becomes sufficiently disassociated from the social concept of marriage, the 
law becomes ineffectual in key ways. This has consequences both for 
marriage as we now understand it and for gay marriage as advocates wish 
society to understand it. 

So why is the law involved in this thing called marriage? Let me tell 
you first what the answer is not. Civil marriage did not arise because we 
want to demonstrate special respect for certain intimate adult relationships. 
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In the Anglo-American legal tradition, the way we demonstrate the 
sanctity, importance, and intimacy of an adult personal relationship is not 
to surround it by a lot of government regulations. In general, as the adult 
relationship becomes more important, personal, and intimate, the law is 
less likely to regulate it. 

For example, I am an aunt, a best friend, a godmother, a mentor, a 
coach, a sister — and the law touches these relationships only peripherally, 
if at all. The general rule is the law regulates commercial adult 
relationships, not personal ones. 

So why is the law involved? What is the public purpose? Why is the 
government involved in marriage? The history of family law in this 
country provides a clear answer, historically speaking. The answer, which 
may strike postmodern ears as very odd, is described repeatedly in a very 
long line of Supreme Court and lower court decisions: the primary public 
purpose of marriage was to regulate sexual relationships that could create 
children.i^ 


13. See, e.g., Skinner v. Okla. ex rel. Williamson, 316 IJ.S. 535, 541 (1942) 
(“Marriage and procreation arc fundamental to the very existence and survival of the race."’); 
Maynard v. Hill, 125 U.S. 190, 21 1 (1888) (“[Marriage] is tire foundation of the family and of 
society, without which there would be neither civilization nor progress.’'); Adams v. 
Howerton, 486 F. Supp. 1119, 1124 (C.D. Cal. 1980) (observing a “slate has a compelling 
interest in encouraging and fostering procreation of the race”), affd 673 F.2d 1036 (9tli Cir. 
1982); Standhardt v. Superior Court ex rel. County of Maricopa, 77 P.3d 451, 463-64 (Ariz. 
Cl. App. 2003) (“We hold ihal the Slate has a legilimale inleresl in encouraging procreation 
and child-rearing witLiin the marital relationship, and that limiting marriage to opposite-sex 
couples is rationally related to that interest.’'); Marvin v. Marvin, 557 P.2d 106, 122 (Cal. 
1976) (blending the expressive and emotional value of marriage with its social function: “the 
structure of society' itself largely depends upon the institution of marriage .... The joining of 
the man and w^oman in marriage is at once the most socially productive and individually 
fulfilling relationship that one can enjoy in the course of a lifetime.”); Dean v. District of 
Columbia, 653 A.2d 307, 337 (D C. 1995) (Ferren, J., concurnng and dissenting) (explaining 
the “central purpose of the marriage statute — this emphasis on childbearing — provides the 
kind of rational basis . . . peraiitting limitation of maniage to heterosexual couples” (internal 
citation omitted)); Raker v. Nelson, 191 N.W.2d 185, 186 (Minn. 1971) (“The institution of 
marriage as a union of man and woman, uniquely involving the procreation and rcarmg of 
cliildien Mtliin a family, is as old as the book of Genesis.”); Carris v. Cams, 24 N.J. Eq. 516, 
524 (1873) (“'One of the leading and most important objects of the institution of mamage 
under our laws is the procreation of children, who shall with certainty be known by their 
parents as the pure offspring of their miion.’” (quoting Reynolds v. Reynolds, 85 Mass. (3 
Allen) 605, 609 (1862))); Williams v. Witt, 235 A.2d 902, 903 (N.J. Super. Ct. App. Div. 
1967) (“[S]incc procreation is considered to be an essential element of the marriage, there 
exists an implied promise at the time of tlie marriage to raise a family. An midisclosed 
contrary^ intention, therefore, constitutes a fraud going to an essential of the marriage.”) 
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How does marriage do this? First, it solves the problem of random 
reproduction — that is, of children being created as a result of a relatively 
random sexual encounter — in which adults are neither prepared nor 
committed to raising the child together?^ 

Each pair of husband and wife, regardless of whether they have 
children from their union, help serve this purpose of protecting children. 
This man and this woman will not, if they are faithful to their vows, 
produce fatherless children across multiple households. 

Moreover, marriage regulates even the behavior of young people who 
arc not married. How do you, as a single person, know if you arc having an 
out-of-wedlock child, or committing adultery? The bright legal line of 
marriage provides important information that makes cultural efforts to 
sustain the sexual norms surrounding marriage possible. 

Inversely, marriage itself not only prevents harms, it maximizes the 
possibilities for the social ideal: children will be born to, and raised by, the 
man and the woman who conceived them. Marriage dramatically increases 
the likelihood more children will be raised by their own mother and father. 
We know there are substantial advantages to children who are born to and 
raised by their own married mothers and fathers.'-^ We also know the 
majority of children conceived in marital unions will enjoy this great 
good.i*’ Conversely, very few children conceived in other unions will enjoy 
this great good.^' 


(citations oniitted). 

14. Excluding miscarriages, 49% of all pregnancies in 1994 were unintended. 
Stanley K. I lenshaw^, ( Jfiintefided Pregnancies in the (Mi ted States, 30 f AM. Pi, .AN. Pkksp. 24, 
24 (1998), In 1944, almost half of all women aged 15-44 have had at least one unplanned 
pregnancy in their lives. Id. According to tlie same study, by their thirties, 60% of American 
women have had at least one unintended pregnancy. See id. at 29. The study also estimates 
almost four in ten women aged 40^4 has had at least one unplanned pregnancy resulting in 
birth. Id. 

15. Kristin Anderson Moore et al., Cirld Trends, Marriage from a Child's 
Perspective: How Does Family Stretctltre Affect Children, and What Can We Do 
About It? 6 (2002), available at http://www.childtrends.org/files/mamagerb602.pdf (noting 
social science research ‘‘demonstrates that family structure matters for children, and the family 
structure tliat helps cliildren the most is a family headed by two biological parents in a low- 
conflict marriage. . . . There is thus value for children m promoting strong, stable mamages 
between biological parents.”). 

16. See Elizabeth Terry -Humen et al.. Child Trends, Births Outside of 
Marriage: Perceptions vs. Reality 6 (2001), available http://wvviv.childtreiids.org/files/ 
rb_032601.pdf. 

17. See Sara McEanahan et al., (Myned P'athers afid bragile bcanilies 7-8 (Ctr. for 
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Marriage is a mechanism that simultaneously copes with and 
celebrates an underlying natural reality. It provides the answer we have 
arrived at in trying to take the abstract ideal and make it real in the lives of 
children. Marriage has been in our culture — and in virtually every other 
culture — a sexual union of male and female. These sexual unions cause 
unique problems and pose unique opportunities. Only these unions make 
life and connect those children to their mother and father. 

If this is what marriage is — if this is what we continue to believe 
marriage is in our culture — then same-sex couples do not fit. They do not 
serve this purpose. In fact they clearly contradict and repudiate it, as a 
purpose of marriage. 

In his closing arguments in the challenge to Prop 8, Ted Olson found 
this view impossible to understand; 

I don’t believe that it’s because statements protect procreation among 
heterosexual persons or the institution of marriage that much of that 
procreation takes place in — a lot of it doesn’t — but that’s not what it is, 
because there is no evidence that one couple or one pair of individuals 
in this state or in this country will decide, I’m not getting married 
because those people are getting married. There is no evidence of 
that. 

And there is no evidence that there will be a diminished proaeative 
instinct, God forbid, because people are allowed in the privacy of their 
homes to enter into an intimate relationship because they want a 
family like someone else.** 

Unlike Olson, half of the state supreme courts that have considered 
this issue have rejected a state constitutional right to same-sex marriage. 
New' York,*** Washington,**'* and Maryland*** all rejected the idea that there 
is a constitutional right to same-sex marriage. They held the definition of 
marriage is a male-female union — a union of husband and wife — that is 


Research on Cliild Wellbeing, Working Paper No. 98-12, 1998), cwailable at http://crcw 
.princeton.edu/workingpapers/wp98-l 2-l''l''-Mcl .anahan.pdf 

18. Transcript of Closing Argunrent at 3003-04, Perry v. Schwarzeiregger. 591 F.3d 
1147 (9th Cir. 2010), availahk a/http://ww'w.equalrightsfoundation. 
org/wp-content/uploads/201 0/06/Perry -Vol-1 3-6-1 6-1 0.pdf. 

19. Herirandez v. Robles, 855 N.E.2d 1 (N.Y. 2006). 

20. Andersen v. King County, 138 P.3d 963 (Wash. 2006). 

21 . Conaway v. I )eane, 932 A.2d 571 (Md. 2007). 
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rational^' related to a legitimate public purpose,” which Professor Lynn 
Wardle may be responsible for dubbing “responsible procreation.’’^^ 

The majority in the New York high court’s ruling did not sound 
particularly enthusiastic about the idea “responsible procreation” is the 
best public purpose for marriage, but when faced with the argument that 
inevitably future generations are going to believe something else, the court 
said, “we do not predict what people will think generations from now, but 
we believe the present generation should have a chance to decide the issue 
through its elected representatives.”-'' 

The idea marriage has something important to do with procreation 
was not made up in response to gay marriage. We did not invent it because 
we do not like gay people. In the hundreds of years prior to this debate, it 
was an obvious, visible truth to most Americans, and most American 
judges, that old people could marry and not all married couples had 
children. It was also true the judges who ruled on procreation understood 
one can make babies without being married. This was viewed as the 
problem marriage was attempting to address. 

To say as Ted Olson does, that gay marriage is not a profound change 
in the public meaning of marriage-^ and that legally recognizing gay 
marriage is just like recognizing marriages of elderly couples,^ lacks 
intellectual w^eight, or the capacity to comprehend the historic views of 
marriage. 

Olson’s view makes sense only to be for whom marriage is only about 
love and caring. Our society supports the idea marriage is the ultimate 
celebration of romantic love.^' For people who understand marriage in this 
way, adding same-sex couples is a no-brainer. Under this view of marriage. 


22. See Corurway, 932 A.2d at 630; Hernandez, 855 N.E.2d at 11-12, Andersen, 
138 P.3dat99(). 

23. Lynn D. Wardle, “Mi4ltiply and Replenish”: Considering Same-Sex Marriage 
in Light of State Interests in Marital Procreation, 24 I I.-tRY. .11,. & Pub. Pot.’y 771, 781-84 
( 2001 ). 

24. Hernandez, 855 N.E.2d at 12. 

25. See Transcript of Closing Argument, supra note 18, at .3003-04 (Ted Olson 
speaking). 

26. Ted Olson, The Conservative Case for Clay Marriage, Nkwswkkk, .Tan. 9, 2010. 
available at http://www.ncwswcck.eom/2010/0 1/08/thc-conscrvativc-casc-for-gay- 
inaiTiage.html. 

27. See, e.g.. Transcript of Closing Argument, supra note 18, at 2975 (Ted Olson 
speaking) (“The plaintiffs have said that marriage means to them ... a public commitment to 
the world.’’). 
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if you can romance and commit, you can marry 7* 

But let us recognize from a historical perspective, and from the 
perspective of millions of Americans, treating same-sex unions as marriage 
greatly alters the institutional and public understanding of marriage.-^ It 
will, as many gay marriage advocates have recognized, “announce that 
marriage has changed shape” because, “if same-sex marriage becomes 
legal, that venerable institution will ever after stand for sexual choice, for 
cutting the link between sex and diapers. E.J. Graff believes marriage 
has already become so severed from procreation in modern conditions that 
recognition of gay marriage currently “fits.”^^ 

Of course, the simple fact that marriage has a historic public purpose 
of “responsible procreation” cannot be dispositive. The question remains: 
Do we still need a social institution understood in this way? From a 
constitutional-law perspective, this is the key question in determining 
whether there is a constitutional right to same-sex marriage. (Even if there 
is no constitutional right to same-sex marriage, that still does not end the 
inquiry. There are ways to get to same-sex marriage other than by viewing 
it as a fundamental right— like legislation. )32 

Why am I involved in this debate? Let me give you my answer. I 
could be doing a lot of things with my time. It is not really the pathway to 
riches, and the kind of celebrity that you get is not particularly desirable. I 
came into this discussion as a result of a twenty-year debate on family 
fragmentation, high rates of divorce and unwed childbearing, and 
dissolution of social and cultural norms that were leading to the reality 
many children (Including my oldest son, who was born out of wedlock) 


28. David Blakkenhorn, The Fltture of Marriage 213-15 (2009). 

29. Transcript of Closing Argumcnl, supra note 18, at 3045 (Charles Cooper 
speaking) (stating many people have a different view of the role and fimclion of marriage 
since the gay-mamage mov'ement began). 

30. E.J. Graff, Retying the Knot, in Same-Sex MARRIAGE: PRO .AND CON 135, 137 
(Andrew Sullivan ed., 2004). 

31. E-mail from E.J. Graff, Resident Scholar, Brandeis Women’s Studies Research 
Center, to Maggie Gallagher, President. Institute for Marriage and Public Policy' (Aug. 31, 
20 10, 08:3 1 CST) (on file with author). 

32. For example, Maine’s legislature passed a law banning marriage diserimination, 
which would have allowed same-sex marriages; howev'er, the law was ov'erturned six months 
after it was passed. See 2009 Me. Laws c. 82, §1; Maria Sacchetti, Maine Voters Overturn 
State ’s New Same-Sex Marriage Law, Boston Globe, Nov. 4, 2009, available at 
http://wvvw.boston.eom/news/local/maine/articles/2009/l l/04/maine_voters_ov'erturn_slates_ 
ne w_same_sex_marri age_l aw77page= 1 . 
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were being raised without an effective relationship to their fathers and 
many women were left parenting alone. Eventually I came to believe our 
endorsement of all family forms would also dehumanize men by telling 
them they were not important to the task of creating and raising new 
human life. 

For me, the gay marriage debate is primarily a debate about marriage, 
and the place to begin is to recognize marriage is a nearly universal social 
institution. It exists in virtually every known human society.^'* These 
marriage institutions are often wildly different. They do not necessarily 
look very much like what I mean by marriage in important particulars. 
Marriage changes, adapts, and evolves. But marriage as an opposite-sex 
sexual union also emerges again and again in completely diverse human 
societies. 

Marriage emerges with many differences but also with the same basic 
shape. Marriage is generally a sexual union, not some other kind of 
relationship. It is also a public union, not just a private, personal, and 
intimate union— that is the difference between a spouse and a lover. 
Finally, marriage is a union in which the rights and responsibilities between 
the man and woman^^ toward each other and toward any children her body 


33. See CO.VL. FOR MARRIAGE, F.AMILY & COUPLES EDUC., INST. EOR AM. VALUES, 
The Marriage Motomekt: A St.ateaient of Principles 1 (2000), available at 
littp://w'WAV.americanvalues.org/pdfs/mamagemovement.pdf. 

34. Bl.ankenhorn, supra note 28, at 105-06; see also William J. Doherty et al., 
Inst, for Am Values, Why Marriage Matters: Twenty-One Conclusions erom the 
Social Sciences 8-9 (2002). 

35 . Bl.ANKENHORN, supra note 28, at 9 1 . 

36. Katherine K. Young & Paul Nathanson, The Future of an Experiment, in 
Dworcing Marriage: Unveiling the Danger in C.anada’s New Social E.xperiment 45 
(Daniel Cere & Douglas Farrow eds., 2004) (“Comparative research on the worldviews of 
both small-scale societies and those of world religions, both Western and Eastern, reveals a 
pattern: Marriage has universal, nearly universal, and variable features. Its universal features 
include the fact that marriage is (a) supported by authority and incentives; (b) recognizes the 
interdependence of men and women; (c) has a public, or communal, dimension; (d) defines 
eligible partners; (e) encourages procreation under specific conditions; and (1) provides 
mutual support not only between men and women, but also between them and children.”). 

37. It is a union between at least one man and one woman because potygamy is, 
frankly, a common human variant, especially among small tribal societies. Angela Campbell, 
How Have Policy Approaches to Polygamy Responded to Women ’s Experiences and Rights? 
An International, Comparative Analysis: I'inal Report for Status of Women Canada 22-28 
(McGill Univ., Working Paper Series, Ft3A 1W9, 2005), available at 
http://papers.ssrn.coin/sol3/papers.cfni?abstract_id=l 360230 (sun'eying worldwide polygamy 
practices and national law's governing them). 
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produces are publicly defined and supported.’* This means we do not leave 
it up to adolescents in the throes of erotic, romantic, sexual, and 
psychological drama to work out on their own what this whole big 
dimension of human experience means. 

The institution of marriage attempts to connect sex, love, babies, 
caretaking, and mothers and fathers without requiring every individual 
person to stumble upon these moral truths and natural realities all on their 
own. That is what institutions are for— they are substitutes for the process 
of requiring individuals, on their own, to figure out best practices without 
any aid from civilization.’^ 

I am not saying that just because marriage has always been this way, it 
cannot be changed. T am raising this truth to point to a different question: 
why does this basic marriage shape emerge over and over again? 

Why is it that in the steppes of Asia, the jungles of the Amazon, and 
the deserts of Africa, with completely disconnected societies— different 
economies, different ecologies, different cultures, and different religious 
traditions— humans continually arrive at the same basic idea of marriage? 
If you ask the question, the answer is not hard to find. Marriage is a 
response to a real, persistent, and virtually universal need in human 
cultures. 

Marriage, as a universal human idea, has deep roots in three 
persistent truths about humans. 

The first truth is that the vast majority of us are powerfully attracted, 
and not by reason, to an act that, without a great deal of effort, makes 
human life. Sex between men and women makes babies. The second truth 
is society needs babies. Reproduction is optional for the individual; not 
everyone has to do it. But only those cultures that find a way to grapple 
with the procreative implications of male and female attraction have 
survived. 

The third idea on which marriage is based is children ought to have a 
father, as well as a mother. It is fatherhood that is conceptually most at 
stake in the marriage debate.^’ Since I was a young girl, our society has 


38. Bl.VNKENHORN, supra note 28, at 99-102. 

39. See id. at 97-99. 

40. See .lason S. Carroll & David C. Dollahite, “Who’s My Daddy?” How the 

Legalization of Same-Sex Partnerships Would Further the Rise of Ambiguous Fatherhood in 
America, in What’s THE Does LEGALIZING S.vme-Sex MARRIAGE Re.vlly Harm 

Individuals, I'amilirs or Society? 47, 59-64 (I .ynn I > Wardle ed., 2008). 
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been in the middle of a big roaring tussle about gender and what it means 
in both public and private life. For the moment, let us put the question of 
gender differences to one side. I am not saying men are more important 
than women or fathers arc more important than mothers or vice versa. I 
am not even necessarily saying mothers and fathers parent differently, even 
though I really believe they do somewhat. 

The truth I am pointing to is more basic. Let me put it this way, when 
a baby is born, there is bound to be a mother close-by. If w'e want fathers 
to be there for their children and for the mothers of their children, biology 
alone will not Lake us very far.'** We need a cultural mechanism powerful 
enough not only to attach fathers to the mother-child bond, but also to 
affect the sexual and romantic behavior of the young people in the middle 
of their romantic, sexual, erotic, emotional, psychological dramas. Absent 
a socially powerful institution of marriage, the default position for male- 
female attraction is the creation of many children who will be cared for by 
only one parent, if that. 

We are in the middle of a marriage crisis. Gay people did not cause 
the marriage crisis, and they cannot cure it. But this marriage crisis has 
everything to do with the question: how much do we care about whether 
children have mothers and fathers and how much do we believe that 
marriage is about getting this good for children? Resolving this crisis will 
require reconnecting marriage to its core public task of creating a society 
in which children are raised by their mother and father in the same family 
unit. We do not want to sever marriage from love or romance, but to 
reconnect it to a larger mission. In doing so, the goal is to make romance 
the friend and not the enemy of the children it creates. 

If government changes the legal definition of marriage, what happens 
to marriage itself? As a matter of justice, gay marriage advocates ought to 
examine their goals. Marriage has power, not because of the legal words, 
but because it is a social institution, which the law recognizes and supports. 
They are proposing to change the meaning of some of the most important 
identity-producing words by which Americans live. One of them is 
marriage. For those of us who oppose gay marriage, marriage is not 
something separate from the union of husband and wife. Marriage IS the 


41. See W. Bradford Wilcox, Five Myths on Fathers and Family, Nat’L Rev. 
Online, June 19, 2009, available athttp://fainilyrights.us/armoiy'/bin/Five%20Myths%20on 
'I(i201'athers%20and'/li20l''amily.pdf 

42. See David Blankenhork, F.atherless America: Confronting Oltr Most 
Urgent Soct.it, Problem 18-22 (1995). 
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union of husband and wife, intrinsically connected to the good of making 
life and connecting those children to the man and woman who made them. 
Gay rights activists are asking them to change marriage itself, along with 
other important identity-producing words, such as “husband.” 

Right now, a husband is a man who disciplines his sexual drive to take 
on the responsibility for his wife and their children, fn adopting gay unions 
as marriages, the law' will change the meaning of “husband,” “wife,” 
“mother,” and “father” for the broader culture. Currently, these words are 
complementary and interconnected. Husband points to wife. Mother 
points to father. Together they point to the child. This classification 
system w'as not merely invented by politicians; it has deep roots in nature 
and civil society. 

The first problem caused by redefining marriage is linguistic. By way 
of an analogy: What if the government passes a law changing the w'ord 
“cat” to mean “either cat or dog” because cats and dogs are really rather 
similar? They are both small, furry animals with four legs and a tail, and 
w'e keep them as domestic pets. We might not be able to point to the 
specific problem or the w'ay it w'as created. But, there would not be a w'ord 
that means cat. If it is important we be able to talk about cats and their 
specific characteristics, the law is going to be a problem. 

It is going be difficult to rebuild a culture that reconnects marriage 
w'ith its erstwhile core public purpose of connecting sex, love, commitment, 
and babies with mothers and fathers, if the word that means “marriage” no 
longer points in that direction. Culture consists of words, images, ideas, 
classification. The government takeover of the word “marriage” is a 
problem in itself. 

The problems intensify when the reason the courts are taking over 
this word, is that the historic understanding of marriage is now judged 
bigoted and discriminatory. How do you teach the next generation that 
“marriage matters because children need a mom and dad” w'hen the law is 
saying: a. that is not the purpose of marriage and b. the idea that children 
need a mom and dad is discredited bigotry? 

The core argument for gay marriage is there is no morally relevant 
difference between same-sex and opposite-sex couples. If that is what the 
law is endorsing in endorsing same-sex marriage, it is going to affect a lot of 
people. 

Equality is the state religion. If you disagree with the state religion of 
equality, the law intervenes powerfully to repress you and your ideas. This 
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is not a complaint. It is the attempt at objective analysis by thinking 
through how gay marriage is likely to aired marriage as a social institution. 
The cultural energy for the task of reconnecting sex, love, babies, mothers, 
and fathers, is most likely to come from traditional religious groups. Same- 
sex marriage will put traditional religious groups in new legal peril. 
Moreover, the government will begin using the law to repress this view of 
marriage, exactly at the moment when marriage needs to be strengthened if 
we are to have hope of building a stronger marriage culture. 

I do not know if anyone will be persuaded by these arguments. 
Nevertheless, I can suggest some alternative ideas about how supporters of 
gay marriage can use this information. If I am right about the importance 
of marriage as a social institution, the important thing is to slop pursuing a 
constitutional right to same-sex marriage as the movement’s key goal. 

If the goal is to actually get gay marriages and unions respected as 
“genuine” marriages by Americans, gay marriage advocates have the hard 
task of persuading Americans that it is true, and that gay marriage is a 
good idea. 

Second, both sides need to find ways to reduce the ugliness of the 
moral clash involved in the same-sex marriage debate. I do not know if this 
ugliness is disturbing to gay marriage advocates or not, and in some ways it 
is unavoidable. Either way, I have begun to think about the underlying 
causes and how to at least lessen the ugliness of the clashes. 

One way to lessen the intensity of the clash is to understand, at the 
very least, how a good person might disagree with you, even if they are 
wrong. Half of Americans believe it is wrong for two men to have sex with 
each other, but nonetheless endorse the rights of gay people in society in a 
broad way.^^ What is tolerance? Tolerance is not endorsing the idea we 
are all the same and Iherefore Ihere are no important differences. 
Tolerance is the difficult moral virtue of endorsing the rights of people with 
whom you morally disagree. 

Most Americans, particularly religious Americans, are working pretty 
hard to figure out a response that leads to a genuine culture of pluralism 
and tolerance. However, people in traditional faith communities want to 
respond without losing the right to their own moral views, as the race 
andogy requires of us. 


43. See Saad, supra note 4 (showing that 47% believe homosexual relations are 
morally wrong, but 89% feel homosexuals should have equal rights for job opportunities). 






371 


Gallagher 5.0 


10/21/2010 12:14 PM 


201 OJ Prepared Statement of Gallagher 


903 


If we can all recognize some good on both sides of the argument, 
regardless of the ultimate outcome, it would be a different America than 
where we are heading now. 

I do not believe all gay marriage supporters really believe the 
opposition to gay marriage stems from bigotry that is the moral equivalent 
of racism. I do not think they really believe grandma is like George 
Wallace, trying to keep black people down. California’s willingness to 
offer civil unions but unwillingness to offer same-sex marriage is not at all 
like Jim Crow— and to equate the two is a morally preposterous smear. 

If some reading this essay conclude that even if they think their 
opponents arc wrong, our historic understanding of marriage is not rooted 
in hatred or prejudice, that there arc some goods at stake in this debate, 
that would be social and moral progress. 
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(How) Will Gay Marriage Weaken 
Marriage as a Social Institution: 
A Reply to Andrew Koppelman 


Maggie Gallagher* 


In his provocative essay, Andrew Koppelman reiterates the new con- 
ventional wisdom: arguments against gay marriage are failing, and the fu- 
ture of gay marriage is practically assured. Opponents of same-sex 
marriage are, he says, “tongue tied”: 

Life in a democratic and pluralist society tends to promote more 
egalitarian attitudes toward differences of gender and sexual ori- 
entation. That’s reflected in the generational divide over same-sex 
marriage: while most Americans oppose it, most 1 8- to-29-y ear- 
olds are in favor. 

The story of opposition to same-sex marriage is one of steady 
decay.' 

Indeed, Koppelman describes the case against gay marriage as so irra- 
tional as to be something close to evidence of mental illness. Those of us 
opposed to gay marriage are: “blasting away at invisible phantoms . . . insu- 
lat[ed] from reality,” displaying an unseemly “eagerness to scapegoat inno- 
cent people,” and rather like those ignorant Salem villagers who hunted 
down witches, “unable to understand the forces . . . transforming their 
world.” Opposition to gay marriage is thus merely “a report of a mental 
association,” which amounts to “magical thinking”: 

“Gay people appear to be in some way associated in many people’s 
minds with social trends that they dislike.”^ 

Scholars don’t usually talk like this. 

Predicting the future is an inherently chancy, and perhaps even an es- 
sentially unscholarly enterprise. But let me plunge ahead anyway and sug- 


* President, Institute for Miirriage and Public Policy. 

1 . Andrew Koppelman, The Decline and Fall of the Case against Same-Sex Marriage, 2 U. 
St. Thomas LJ. 5, 32 (2004). 

2. Id. at 30. 
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gest that to the contrary: Support for gay marriage may have peaked in 2003 
in the United States, and intellectually the arguments against it are 
powerfully resurgent. 

What do I mean by this? How can I possibly believe this? Before my 
mental competence is called into question by the good professor, let me 
explain. In small part, I mean the supposed inevitability of gay marriage is 
belied by recent developments in public opinion, particularly next genera- 
tion opinion.^ 

But more substantively, I suggest that the arguments in favor of gay 
marriage, developed over the last thirty years, have largely stopped devel- 
oping. These arguments have had a powerful impact on public opinion, 
particularly legal elites, over the same period. But to these now well-worn 
arguments, little new has been added in recent months or even years. 

This may be because for many years, the same-sex marriage debate has 
been a legal debate, mostly confined to lawyers, judges, and legal scholars, 
few of whom have any particular background in marriage at all. With the 
advent of Goodridge v. Department of Public Health, a debate that was 
once theoretical and primarily about homosexuality is beginning to attract 
new attention from a broader array of serious marriage scholars and think- 
ers.''^ A more serious consideration of the consequences of same-sex mar- 
riage for marriage is thus only in the beginning stages. 

Let me add: the apparent inability of same-sex marriage advocates to 
recognize or respond to this newer critique is powerfully on display in Kop- 
pelman’s own essay. 

I hope at a minimum to persuade scholars like Prof. Koppelman that at 
its core the case against same-sex marriage has little to do with any mental 
associations about gay folk, positive or negative. I hope in short, to at least 
“achieve disagreement,” to spark a serious debate about the public purposes 
of marriage and of how the law can and should sustain marriage as a social 


3. See infra section IV(D)(4). 

4. See e.g. Don Browning & Elizabeth Marquardt, A Marriage Made in History?, N.Y. 
Times A25 (Mar. 9, 2004); Dan Cere, Wars of the Ring: Revisioning Marriage in Postmodern 
Culture, Montreal Gaz. (Mar. 30, 2002); Mary Ann Glendon, For Better or for Worse?, Wall St. J. 
A14 (Feb. 25, 2004). For a summary of my own recent contributions to this debate, see e.g. 
Maggie Gallagher, Does Sex Make Babies? Marriage, Same-Sex Marriage and Legal Justifica- 
tions for the Regulation of Intimacy in a Po^r-L-awrence World, 23 Quinnipiac L. Rev. 447 (2004); 
Maggie Gallagher, Speech, Does Sex Make Babies? (Geneva, Switz., Aug. 23, 2004) (copy of 
transcript on file with author); Maggie Gallagher & Joshua K. Baker, Do Moms and Dads Matter? 
Evidence from the Social Sciences on Family Structure and the Best Interests of the Child, 4 
Margins 161 (2004) [hereinafter Do Moms and Dads Matter?]-, Maggie Gallagher, Rites, Rights, 
and Social Institutions: Why and How Should the Law Support Marriage? 18 Notre Dame J.L, 
Ethics & Pub. Pol’y 225 (2004) [hereinafter Rites, Rights, and Social Institutions]', Maggie Gal- 
lagher, What Marriage Is For, 8 Wkly. Stand. 45 (Aug. 4, 2003); Maggie Gallagher, What Is 
Marriage For? The Public Purposes of Marriage Law, 62 La. L. Rev. 773 (2(X)2) [hereinafter 
What Is Marriage For?]. 
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institution, and therefore what the consequences of legally redefining mar- 
riage as a unisex relationship are likely to be. 

I. What is marriage? How does the law sustain marriage as a 
SOCIAL institution? 

In order to seriously consider whether same-sex marriage will help or 
hurt marriage as a social institution, the first thing we need is some working 
theory of what role the law currently plays in creating and sustaining 
marriage. 

Advocates of same-sex marriage advance two mostly implicit theories 
about the relationship between law and marriage. The first is that marriage 
law consists of a package of benefits we give to reward and facilitate those 
who undertake marital responsibilities. The second (related) theory is that 
marriage itself is a product of the laws that produce and define it. Marriage 
is a legal constmct, like the corporation, with no intrinsic purpose or func- 
tion at all. In this view, marriage does not refer to any larger reality outside 
the law. Marriage is simply whatever the law defines it as. 

A. Marriage as a benefits package 

Since the advent of the gay marriage debate, the most prominent way 
of thinking about the relationship between law and marriage is to say that 
the law provides important marriage “benefits.”^ 

As the Goodridge majority put it, “tangible as well as intangible bene- 
fits flow from marriage. The marriage license grants valuable property 
rights to those who meet the entry requirements, and who agree to what 


5. “Some federal and state laws, as well as many private entities, encourage marriage by 
providing potentially valuable and unique incentives to couples who marry, while withholding 
these benefits from individuals and couples who do not. Although such incentives may not have a 
strong effect on a couple’s decision to marry, they are valuable, tangible privileges attendant to 
participation in marriage.” Kara S. Suffredini & Madeleine V. Findley, Speak Now: Progressive 
Considerations on the Advent of Civil Marriage for Same-Sex Couples, 45 B.C. L. Rev, 595, 598 
(2004) (Suffredini is co-chair of the National Lesbian and Gay Law Association and Findley is 
also on the board of directors of that organization). See also Richard Lacayo, For Better or for 
Worse?, Time 26 (Mar. 8, 2004) (“[President George Bush and Senator John Kerry] both oppose 
gay marriage and would oppose extending the 1,138 federal rights and privileges to gay couples, 
but support the right of states to grant civil unions.”); Dennis M. Mahoney, Ex-Local Minister 
Calls Gay Marriages Just, Columbus Dispatch 4E (Apr. 2, 2004) (‘“There are over 1,000 benefits 
that come with civil marriage that are recognized by state and federal government that we don’t 
have access to,’ [Rev. Kay Greenleaf] said.”); Chuanpis Santilukka, Same-Sex Benefits Key to 
Marriage Debate, St. Cloud Times 4A (Mar. 24, 2004) ("In 1997, congressional accountants 
identified 1,049 federal laws that gave benefits, rights or privileges to married couples.”); Evelyn 
Nieves & Jim VandeHei, Kerry Backs Benefits for Legally United Gays, Wash. Post A6 (Mar. 4, 
2004); Dean E. Murphy, For a Day, Same-Sex Pairs Get a Warm Reception, N.Y. Times A14 
(Feb. 23, 2004) (quoting a woman who with her lesbian partner had recently obtained a marriage 
Ucense in San Francisco); Gen. Acctg. Off. Rept., !,049 Federal Laws in which Marital Status Is 
a Factor (Jan. 31, 1997) (available at http://www.marriageequality.org/facts. php?page=1049_ 
federal). 


376 


36 UNIVERSITY OF ST. THOMAS LAW JOURNAL [Vol, 2:1 

might otherwise be a burdensome degree of government regulation of their 
activities.”'’ 

Andrew Koppelman divides the marriage debate into two parts: (1) a 
“sanctification” narrative or “normative” meaning of maniage, which he 
calls a debate over “what relationships to value or even to sanctify”; and (2) 
an “administrative” debate, or: “the more mundane questions of how re- 
sources should be allocated and unfair disruption of people’s lives 
prevented.”^ 

Note that under even the allegedly “mundane” and merely administra- 
tive debate, Koppelman, being human, cannot help smuggling in an impor- 
tant moral question: what exactly constitutes “unfair dismption” of people’s 
lives?® 

One could argue, and it would be true, that Koppelman cannot even 
answer his own question about the unfairness of giving marriage benefits 
only to married husbands and wives, without some alternate theory about 
what kind of relationships are entitled to these or similar benefits. He offers 
a brief attempt (benefits should go to existing relationships of dependency 
that particular individuals value^) but to this theory questions immediately 
arise: if same-sex maniage benefits must be granted under this line of rea- 
soning, why not polygamy?'*^ Why do couples caring for each other have 
to be in a sexual relationship? Why not offer these benefits to adults living 
in parent-child couples; single moms with their adult sons, for example, 
who arguably engage in even more caretaking than at least some married 
folks? Why are best friends who are not sexually intimate excluded from 
marriage benefits? Why can’t I marry my sister and raise kids with her — 
provided I obey incest laws? 

All of these relationships of dependency meet Prof. Koppelman’ s cri- 
teria; They exist right now, whether we like it or not.^^ People are living in 


6. Goodridge v. Dept, of Pub. Health, 798 N.E.2d 941, 955 (Mass. 2003). 

7. Koppelman, supra n. 1, at 11. 

8. Id. 

9. Like it or not, households, of whatever kind, and relationships of dependency exist. 
From those relationships, one can reasonably infer what the members of those house- • 
holds would want and need if some unprovided-for contingency arises, such as the ill- 
ness or death of one of them. From this perspective, law ought to maximize welfare by 
reflecting people’s preferences and providing the default options that they would proba- 
bly have chosen had they been able to think about it. The task of constructing the law of 
maniage is analogous to the task of constructing the law of business corporations: How 
can the state maximize efficiency and satisfy people’s preferences about their relation- 
ships by constructing sensible ‘one size fits aH’ default rules, while protecting the inter- 
ests of third parties, notably children? Here it all turns on what we know about the 
effects of various practices and policies. And issues of sanctification are very far from 
our minds. 

Id. at 11-12. 

10. Indeed, Koppelman seems to suggest there is no particular reason why not polygamy, 
which like same-sex maniage has multiple social meanings and therefore no particularly likely 
negative consequences. Id. at 29. 

11. Id. at 11. 
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polygamous households, with sisters, with best friends, with aunts, with 
cousins, with mothers, with fathers, and even (sometimes) raising children 
in these households. Why doesn’t the law administrate marriage “benefits” 
to all of them, or at least all who want to claim them? 

1 am not arguing that same-sex marriage will lead inevitably to ex- 
panding the definition of marriage to include these relationships.'* The 
point I am making is this; very few things about our marriage traditions, 
legal or social, are intelligible under the implicit theory of marriage offered 
by Koppelman and other advocates of same-sex marriage. Advocates of 
same-sex marriage cannot explain why marriage exists, or why it should 
continue to exist, as a distinct legal status. In particular Koppelman’s the- 
ory of “administrative” marital benefits cannot explain why marriage has 
existed, or ought to continue to exist, as a distinct legal institution. 

What about the other half of marriage that Koppelman proposes, that 
the law exists to serve a “sanctification” narrative?’* Here again, Koppel- 
man has difficulty explaining what is distinctive about marriage that would 
give rise to any special legal treatment, much less a large legal superstruc- 
ture. If marriage is just another word for a fight about which relationships 
people socially value, why are so many valuable relationships left out? 

We do not typically demonstrate the intrinsic value of personal rela- 
tionships by subjecting them to legal regulation. In fact, the general rule in 
law is: the closer, more intimate, more intrinsically valued the relationship, 
the less likely it is to be regulated by law. I am a best friend, a sister, an 
aunt, a niece, a neighbor, a granddaughter, and a godmother. All of these 
relationships are extremely important to me personally, and highly valued 
socially. Yet they share one characteristic: they are almost totally unregu- 
lated by law. 

This is true even of personal relationships that give rise to considerable 
dependency, like the relationships between adult children and aging parents. 
If my mother is old and sick and in need of my care, I can choose to walk 
away from her completely and the law cannot touch me; the law will not 
even try to transform filial obligations into legal ones. It is impersonal rela- 
tionships — especially commercial ones — that typically give rise to legal 
regulation, not personal, intimate ones. The one great exception to this gen- 
eral rule in adult relationships is marriage. Why? 

The inability to explain why the law is involved in sanctifying this 
relationship and not others is a core problem with Koppelman’s theory of 
marriage. But there is a deeper problem with Koppelman’s idea of dividing 
marriage into a sanctification narrative and a separate benefits package. It 
is a problem with all legal theories that assume the law “incentivizes” mar- 


12. In my opinion the most likely result of same-sex marriage will not be the expansion of 
marriage benefits to more and more relationships, but the elimination of marriage as a legal status. 

13. Koppelman, supra n. 1, at 14. 
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riage by distiibuting a package of legal goodies to married couples to re- 
ward those who accept its responsibilities. It simply is not true. 

Once it was tme. Once, two very great legal goodies were distributed 
exclusively to married couples by the law: First, the right to have sex. Hav- 
ing nonmarital sex subjected a person to potential criminal penalties, how- 
ever rarely enforced, from fornication through adultery and sodomy. 
Second, legal paternity, meaning for men the right to care and custody of 
one’s children, and for women the right to claim a father’s financial 
support. 

For several generations, for better or for worse (or both), these two 
former marital benefits have ceased to exist in law. In law (if not in real- 
ity), parental support obligations have been severed from marital status, and 
the concept of legitimacy itself ruled unconstitutional. With Lawrence v. 
Texas, the law not only permits nonmarital sex, it has conferred upon it the 
sacred status of a constitutional right. 

Most of what are now routinely described as marriage benefits are 
more accurately described as legal incidents of marriage: ways in which the 
law treats a couple differendy if they are married than if they are not.‘* The 
legal incidents of marriage benefit some couples, but penalize other 
couples. Or, they benefit one partner and burden the other. Many affect 
only a tiny fraction of couples (or none at all, such as federal law making 
provisions for Spanish-American War widows).^^ Very few of them can be 
described in any straightforward way as a “benefit” of marriage.^® 

What are these legal incidents of marriage? Generally speaking, the 
law treats you differently if you are married, because the law presumes that 
marriage makes you and your spouse three things: (a) next of kin, (b) finan- 
cial partners, and (c) exclusive sexual partners. 

Why, for example, must the coroner get the consent of a spouse to 
perform an autopsy? Why does a wife have the power to direct medical 


14. See e,g. Mills v. Habluetzel, 456 U.S. 91 (1982) (requiring that illegitimate children be 
given a bona fide opportunity to prove paternity in seeking parental support); Trimble v. Gordon, 
430 U.S. 762 (1977) (right of an illegitimate child to inherit from unwed father); Gomez v. Perez, 
409 U.S. 535 (1973) (ruling that a state may not deny illegitimate children the right to parental 
support); Weber v. Aetna Casualty ct Surety Co., 406 U.S. 164 (1972) (ruling that illegitimate 
children may not be excluded from recovery of workers’ compensation benefits upon the death of 
a parent); Levy v. Louisiana, 391 U.S. 68 (1968) (ruling that state may not exclude illegitimate 
children from standing to sue for wrongful death of a parent). 

15. 539 U.S. 558 (2003). 

16. In reviewing federal statutes, the General Accounting Office in 1997 found 1,049 federal 
statutes “in which marital status is a factor.” The GAO specifically notes, however: “no conclu- 
sions can be drawn . . . concerning the effect of [a] law on married people versus single people. A 
particular law may create either advantages or disadvantages for those who are married, or may 
apply to both married and single people.” Gen. Acctg. Off. Kept., supra n. 5, at 2. 

17. 38 U.S.C. § 1536 (2004). 

18. For an analysis of the 1997 GAO report, on which claims of the “1000 federal benefits of 
marriage” are based, see Joshua K. Baker, 1,000 Federal Benefits of Marriage? An Analysis of the 
1997 GAO Report, http://www.imapp.org (May 26. 2004). 
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treatment if the patient is unable to do so? Is this really a special incentive 
written into the law in order to encourage people to get married? 

In reality, such legal consequences are not benefits or incentives, but 
rather reflect the law’s perception of spouses as each others’ closest kin. 
The law is doing justice to the relation that actually exists between spouses, 
in our conception of marriage, rather than creating a basket of legal goodies 
to help reward married couples. 

In other cultures, the law may sometimes privilege parent-child rela- 
tionships over spousal ones- — ^the wife can be lower down the food chain in 
terms of “next of kin” status. American law treats spouses as “next of kin” 
because of the influence of our specific religious traditions, which gave rise 
to the basic normative ideas about marriage encoded in law: “Therefore 
shall a man leave his father and his mother, and shall cleave unto his wife: 
and they shall be one flesh.”'^ 

Marriage makes a husband and wife legally next of kin. But everyone, 
single or married, has a legal next of kin, and American law provides many 
other ways for a person to contract around the default next of kin rules 
provided by the law (wills, medical powers of attorney, and adoption come 
to mind). If the current legal devices are inadequate (as some testimony 
suggests) there is no reason why these methods cannot be strengthened or 
updated to meet contemporary needs, that is if “helping people live their 
lives” in the purely administrative sense is the main goal of same-sex mar- 
riage advocates. 

By describing this cluster of legal consequences of marriage as an ad- 
ministrative “benefit” unfairly denied others, Koppelman probably misun- 
derstands why this package of benefits matters. The automatic granting of 
“next-of-kin” status is important not because the right to consent to an au- 
topsy is experienced by married couples as a powerful benefit, but because 
being treated as “next of kin” by the law reinforces — both for the couple 
and for every person and institution that interacts with the couple — the un- 
derlying norm of what mairiage is. 

This bundle of legal incidents primarily serves, in other words, not an 
“administrative” purpose, but the underlying normative function — i.e., the 
“sanctification narrative” of marriage. If the law views marriage seriously 
as a one-flesh union, with husband and wife becoming each others’ closest 
relative, joined in a permanent financial, parenting, and sexual union, then 

19. Genesis 2:24 (King James). This points, by the way, to the difficulties of any clear and 
facile distinction between “reUgious marriage” and “civil marriage.” In the U.S., people have 
always been able to marry without a religious ceremony. But the legal structure of marriage is 
deeply influenced by our specific religious traditions about marriage. Which of these conceptions 
are we allowed to keep and which must be discarded as unduly religious? Monogamy? Mutual 
fidehty? Primacy of husband and wife over other relations? None of these are human universals. 
They are the products of a specific marriage tradition deeply rooted in reUgious ideas. Creating a 
truly “neutral” marriage system, uninfluenced by any religion, would mean eliminating from the 
law most of what people mean by marriage. 
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this is how the law (in doing justice) treats the married couple, regardless of 
whether the consequences of this legal bundle is experienced by spouses as 
a benefit or a burden, or both. The law treats the couple as married, be- 
cause that is what they are. In treating them as married, in insisting that 
other institutions treat them as married, the law helps sustain the public 
shared (normative) meaning of what marriage is. 

Consider similarly the financial implications of marriage law. Married 
people are often treated by the law as a financial unit, not because this is a 
benefit that incentivizes marriage (it mostly does not), but because doing so 
is the only just way to treat the married couple: being financially responsi- 
ble for each other and sharing income and assets (“all my worldly goods”) 
is part of what marriage means. 

Far from benefiting marriage, the federal tax code, for example, con- 
tinues to “penalize” many married couples: couples who merely live to- 
gether will often pay lower taxes than a couple who is married because their 
joint income pushes them into a higher tax bracket.^® It is true that the 
husband in some situations — mostly a one-eamer married couple with chil- 
dren — will pay less in taxes than he would as a single man. But in these 
situations the woman must, because of the legal status of marriage, give up 
an extensive government entitlement package (income support, food 
stamps, public housing, and medical insurance) that would be available to 
her as a single mother without either a spouse or an income. What the tax 
code giveth, the welfare system taketh away. It is not clear in what, if any, 
circumstance the law provides a net financial benefit based on marital sta- 
tus.^' Even health insurance is not a clear benefit. Yes, marriage may give 
access to your spouse’s medical insurance. But it can also make you ineli- 
gible for free or low-cost medical care from the government. 


20. See e.g. National Center for Policy Analysis, The Marriage Penalty, http:// 
www.ncpa.org/bg/bgl45/ bgl45.htni (Feb. 9, 1998). Although legislation intended to ameliorate 
the marriage penalty for most couples was adopted in 2001, the provisions of the legislation (e.g., 
increasing the standard deduction for married couples and broadening the 15% tax bracket for 
married couples) are being gradually implemented through 2010, at which time they expire and 
the marriage penalty is scheduled to revert to pre-2(X)l levels. Greg A. Esenwein, Marriage Tax 
Penalty Relief Provisions of the Economic Growth and Tax Relief Reconciliation Act of 2001, 
CRS Rpt. for Congress (updated Jan. 30, 2003) (Order Code RS21000) (available at http://weller. 
house.gov/UploadedFiles/rAX%20-%20Marriage%20Tax%20Penalty%20Relief%20Provjsions 
%20of%20the%20Economic%20Growth%20and%20Tax%20Relief%20Reconciliation%20Act% 
20of%202001.pdf). Even under current law, Gene Steuerle and Adam Carasso conclude, “[i]n 
aggregate, couples face literally hundreds of billions of dollars in increased taxes or reduced bene- 
fits because of marriage.” C. Eugene Steuerle & Adam Carasso, The Hefty Tax on Marriage Vows 
Facing Most Households with Children, in The Future of Children: Marriage and Child Wellbe- 
ing (Sara McLanahan et al. eds., Brookings Instn. Press & Princeton U. forthcoming 2005). 

21. Two scholars argue in the forthcoming journal The Future of Children that the net effect 
of the legal status of marriage is large marriage penalties for most couples. Id. 

22. There is some very limited evidence that Medicaid’s marriage penalties have contributed 
to the rise in out of wedlock births, See Aaron S. Yelowitz, Will Extending Medicaid to Two- 
Parent Families Encourage Marriage?, 33 J. Human Resources 833, 858 (1998) (noting that the 
effects of Medicaid policy on marriage appears to drop when mothers of infants are excluded). 
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The phantom nature of the marriage-as-administrative-benefits-pack- 
age promised by same-sex marriage advocates can be seen every time a new 
jurisdiction offers marriage benefits to same-sex couples. Having been 
promised that a cornucopia of important benefits resides in marital status, 
gay people are often dismayed to discover how empty or full of penalties 
the marriage basket can be. Consider for example a story in the September 
20, 2004 San Francisco Chronicle about gay couples surprised to find there 
may be substantial financial penalties in being treated as married under the 
law.^" 

In 2003, California passed Assembly Bill 205, expanding its domestic 
partnership law into a full “marriage equivalent.”^'* But Randy Cupp of San 
Francisco has decided not to register with his partner: “If you’re going to 
give us the responsibilities, you need to give us the benefits as well,” said 
Cupp.^** (Note that Cupp assumes an extensive benefit package associated 
with marriage must exist somewhere, if not in state law, then in federal law 
still currently denied to him.) 

Cupp and his partner, Jeff Tarvin, are both HIV positive and on disa- 
bility. If the law were to treat them like a married couple, they would risk 
losing their Medi-Cal health insurance and/or lose income from California’s 
disability income program because their combined incomes and assets 
would be used to determine their eligibility for government benefits.^'’ 

Gay rights advocates acknowledge the concern. “It is absolutely cer- 
tain that AB205 will affect some public benefits. It’s unclear which ones 
and how,” Jane Gelfand, an attorney and benefits counseling program direc- 
tor at Positive Resource Center, a nonprofit for people affected by HIV and 
AIDS, told the Chronicle^' 

The article also notes concerns about the financial impact of being 
treated as a married couple under the law among more affluent gays as well: 
“On the other end of the financial spectrum, some wealthy gays and lesbi- 
ans are blanching at the prospect of their income, assets — and debt — turn- 
ing into community property. Under the new law, ending a partnership 
could entail losing half one’s assets, just like divorce.”^® 

Patricia Robertson, a professor at UCSF Medical Center and co-direc- 
tor of the Center for Lesbian Health Research, told the reporter that mar- 
riage as a legal structure may not be consistent with the best interest or 
expectation of many same-sex couples: 


23. Rona Marech, Gays Cautious About New Partners Law: Some Opt Out, Fearing Legal or 
Financial Troubles, S.F. Chronicle A1 (Sept. 20, 2004). 

24. Cal. Assembly 205, 2003-2004 Reg. Sess. 1 (Jan. 28, 2003). 

25. Marech, supra n. 23. 

26. fd. 

27. id. 

28. id. 
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Gay and lesbian relationships have not been as financially inter- 
twined as marriage historically, which was traditionally structured 
on the basis that women were the property of men. For a lot of 
LGBT (lesbian, gay, bisexual, and transgender) people, being in- 
dependent financially is an important part of who they are. To be 
told by the law that their financial relationship is now expected to 
mimic that of a married couple is unknown territory.^^ 

Finally, she notes that some in the gay community are referring to 
AB205 as the “gay divorce law.” Under current law, breaking up is as 
simple as filling out a form. With AB205, most couples will have to face 
court proceedings and spend money on lawyers.^*^ 

I do not mean to single out gay couples for some sort of special oppro- 
brium for having these very reasonable financial concerns. But I do want to 
point out that the very concerns they are expressing highlight how difficult 
it is to imagine that voluntarily subjecting yourself to a burdensome and 
potentially expensive set of legal regulations called “marriage” can best be 
understood as signing on for a package of “administrative benefits” to help 
you live your life. 

Couples who have been taught to view marriage this way are bound to 
be deeply disappointed by what the legal consequences of marriage actually 
are. Judges, lawmakers, and family scholars who conceptualize marriage in 
this way are bound to make some pretty big errors about what family law 
and public policy should be. 

None of which is to deny that some same-sex couples in some circum- 
stances will obtain a material benefit if they were allowed to marry and that 
questions about the justice of the current definition of marriage are perfectly 
appropriate.^^ My goal here is to dispute the idea that providing something 
called “benefits” to married couples has very much at all to do with how 
and why the law of marriage matters to couples, or the larger project of 
sustaining a marriage culture. 

What I am contesting is Koppelman’s central assumption that marriage 
can be intelligibly divided into two halves: a normative function or “sancti- 
fication narrative” and a merely administrative benefits package. The legal 
incidents of marriage arise from and exist to serve the “sanctification” nar- 
rative embedded in the law. The law starts with a certain assumption of 


29. Id. 

30. Id. 

3 1 . There are some legal incidents of marriage that do look like benefits. Those available in 
the state of Massachusetts, cited in GoodridgCy include pension benefits, special payments to 
spouses of firefighters and policemen killed in the line of duty, and joint tenancy-in-common. 
Goodridge, 798 N.E.2d at 955-56. In federal law, similar benefits include the Social Security 
spousal benefit. 42 U.S.C. § 402 (2004) (old-age and survivors insurance benefit payments). If 
legislatures crafted these legal provisions as a benefits package in order to help people bve their 
lives together, it is at least a little odd that so many of the visible financial benefits are triggered 
by the death of the partner or of the marriage. 
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what marriage is: a “one-flesh” union of husband and wife, and then rea- 
sons from the existence of this union to how in justice the law must act if 
that “one-flesh” union really does exist. In the process, the law helps to 
make the “one-flesh” union real, requiring the state and other institutions to 
treat the couple as if their marriage really exists. 

Marriage is not a benefits package. One cannot strip the normative 
from the administrative functions of marriage without making marriage law 
largely unintelligible. Laws about marriage do not function primarily as an 
administrative distributor of benefits that help provide incentives to get and 
stay married, or even help people lead the kind of life they choose. Mar- 
riage requires consent, but marriage is not about helping people live any 
way they choose. The purpose of marriage law is inherently normative, to 
create and force others to recognize a certain kind of union: permanent, 
faithful, co-residential, and sexual couplings. 

The goal of marriage law, in other words, is not to make two people’s 
lives easier, it is to marry them. 

II. Why marriage? 

The central question raised by the same-sex marriage debate is there- 
fore the question that Koppelman cannot answer: why this sanctification 
narrative and not some other, or no sanctification narrative at all? What 
right does the government have, and what interests of the state are served 
by singling out this one kind of relationship for special legal attention? 
What business is it of the government to sustain or reinforce norms about 
people’s private, intimate lives? 

As we’ve seen, this is a very hard question for advocates of same-sex 
marriage to answer. Dependency, love, “like it or not people already live 
like this,” none of these can reliably discriminate between the kinds of rela- 
tionships that are legally defined as marriage and the kinds that, however 
intrinsically valued and socially important, are legally unregulated. 

So what is the answer? Why does marriage exist as a legal institution? 
What justifies its continued existence? 

A. The historical answer in the American legal tradition 

Historically, the reason marriage exists as a legal institution is clear. A 
virtually uninterrupted series of both lower court decisions^^ and Supreme 


32. See Dean v. D,C,, 653 A.2d 307, 337 (D.C. Cir. 1995) (finding that this “central pur- 
pose . . . provides the kind of rational basis . . . permitting limitation of marriage to heterosexual 
couples”) (Feiren, J., concurring and dissenting); Adams v. Howerton, 486 F. Supp. 1119, 1124 
(C.D. Cal. 1980), ajfd 673 F.2d 1036 (9th Cir. 1982) (observing that a “state has a compelling 
interest in encouraging and fostering procreation of the race”); Standhardt v. County of Maricopa 
ex rcl Jeanes, 77 P.3d 451, 463-64 (Ariz. App. Div. 1 2003) (“We hold that the State has a 
legitimate interest in encouraging procreation and child-rearing within the marital relationship, 
and that limiting marriage to opposite-sex couples is rationally related to that interest.”); Marvin v. 
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Court decisions^^ until quite recently affirmed the primary purpose of mar- 
riage as a legal institution is to manage the sexually-based phenomenon 
known as “procreation.” This is not quite the same as saying “marriage is 
in order to produce children.” Marriage is not a factory for childbearing. 
Marriage existed to encourage men and women to create the next genera- 
tion in the right context and simultaneously to discourage the creation of 
children in other contexts — out of wedlock in fatherless homes. 

The reason marriage was singled out for special legal attention is that 
it is the only human relationship that can both (a) produce the next genera- 
tion of babies and (b) connect those babies to both their mother and father. 

Note that throughout this period, some married couples have not had 
children and older couples were allowed to marry. Yet legislators, courts, 
and the public continued to understand marriage’s prime purpose as regulat- 
ing sexual relationships in the interests of managing procreation. They un- 
derstood that because sexual relationships between men and women outside 
of marriage regularly give rise to children, “narrowly tailoring” marriage 
would defeat its core public purpose. When men and women engage in 
extended sexual careers outside of marriage, pregnancy is the almost invari- 
able result. At any age getting men and women attracted to the opposite sex 
into stable marital unions was understood to protect the interests of children 
and society in a stable social order.^* 


Marvin, 557 P.2d 106, 122 (Cal. 1976) (blending the expressive and emotional value of marriage 
to the individual with its social function: “the structure of society itself largely depends upon the 
institution of marriage. . . . The joining of the man and woman in marriage is at once the most 
socially productive and individually fulfilling relationship that one can enjoy in the course of a 
lifetime.”); Baker v. Nelson, 191 N.W.2d 185, 186 (Minn. 1971) (“The institution of marriage as a 
union of man and woman, uniquely involving the procreation and rearing of children within a 
family, is as old as the book of Genesis.”); Carris v. Carris, 24 N.J. Eq. 516, 524 (N.J. 1873) 
(“One of the leading and most important objects of the institution of marriage under our laws is 
the procreation of children, who shall with certainty be known by their parents as the pure off- 
spring of their union.”) (quoting Reynolds v. Reynolds, 85 Mass. 605, 610 (1862)); Williams v. 
Win, 235 A. 2d 902, 903 (N.J. Super. App. Div. 1967) {“[Sjince procreation is considered to be an 
essential element of the marriage, there exists an implied promise at the time of the marriage to 
raise a family. An undisclosed contrary intention, therefore, constitutes a fraud going to an essen- 
tial of the marriage.”). 

33. See e.g. Skinner v. State ex rel Williamson, 316 U.S. 535, 541 (1942) (“Marriage and 
procreation are fundamental to the very existence and survival of the race.”); Maynard v. Hill, 125 
U.S. 190, 21 1 (1888) (“[Marriage] is the foundation of the family and of society, without which 
there would be neither civilization nor progress.”). 

34. Koppelman raises this argument only in his discussion of the intrinsic value arguments 
provided by new natural law theorists. Koppleman, supra n. 1, at 16-17. The infertility argument 
is more commonly treated (by the Goodridge Court and others) as the ultimate proof either that (a) 
marriage does not now and never had anything to do with making children, or giving them 
mothers and fathers, since older couples and infertile couples have always been allowed to marry 
(this is not really a tenable proposition historically speaking) or more subtly (b) evidence that 
same-sex marriage won’t produce dramatic changes in the meaning of marriage, since marriage as 
a legal category already includes infertile and older couples who are just like same-sex couples in 
this important respect. 
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B. The cross-cultural answer: Marriage as a universal human 
institution 

Nor was it only American society that understood marriage in these 
terms. Marriage is a virtually universal social institution. It by no means 
always looks like our own particular marriage system, which is deeply 
rooted in Judeo-Christian-Roman cultural assumptions. But everywhere 
marriage has something to do with bringing together a man and a woman 
into a public — not merely private — sexual union, in which the rights and 
responsibilities of the husband and wife towards each other and any chil- 
dren their sexual union produces are publicly — not privately — defined and 
enforced.^^ 

As twelve family scholars pointed out recently: 

Marriage exists in virtually every known human society. . . . [A]t 
least since the beginning of recorded history, in all the flourishing 
varieties of human cultures documented by anthropologists, mar- 
riage has been a universal human institution. As a virtually uni- 
versal human idea, marriage is about regulating the reproduction 
of children, families, and society. . . . [M]arriage across societies 
is a publicly acknowledged and supported sexual union which 
creates kinship obligations and sharing of resources between men, 
women, and the children that their sexual union may produce.^^ 

Other scholars have written: 

Marriage is a universal social institution, albeit with myriad varia- 
tions in social and cultural details. A review of the cross-cultural 


There’s something odd about this argument. No one until quite recently ever doubted that 
mamage had some important relationship to procreation, even though older couples and infertile 
couples were always legally allowed to many in the United States and most of Western Europe 
(that I am aware of). 

Perhaps this is partly because “infertile couples” are an invisible class (everyone is supposed 
to start out as a childless couple, and you never know who will eventually have a baby). Perhaps it 
is partly because even the most fertile of couples eventually gets old. Therefore the existence in 
the married population of older and/or childless couples has never been held (at least until the rise 
of the desire to justify same-sex marriage) to contradict the idea, either logically or in actual social 
practice, that marriage as a social and legal institution has something important to do with bring- 
ing together men and women to create the next generation. Such couples do not contradict in any 
intelligible, visible way, the basic purposes of marriage as a childrearing institution. After all, 
being an infertile couple may be a prelude to being a fertile couple. Being an older couple is the 
culminating stage in the lifecycle of younger couples. Moreover, we know for a fact that including 
these kinds of opposite-sex couples doesn’t damage the meaning of marriage as a childrearing 
institution, because they were included even when marriage’s capacity to regulate non-mariti 
births, and encourage procreation, was much stronger than it is now. 

35. The small number of exceptions are polygamous tribal societies in which a small number 
of individuals were permitted to change their social gender (such as the North American Indian 
berdache) and therefore enter marriages, or one tribe in West Africa (the Igbo) in which barren 
wealthy women were allowed to function as husbands, taking provisioning responsibility for fe- 
male wives and their children. 

36. William J. Doherty et al., Why Marriage Matters: Twenty-One Conclusions from the 
Social Sciences 8-9 (Inst, for Am. Values 2002). 
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diversity in marital arrangements reveals certain common themes; 
some degree of mutual obligation between husband and wife, a 
right of sexual access (often but not necessarily exclusive), an 
expectation that the relationships will persist (although not neces- 
sarily for a lifetime), some cooperative investment in offspring, 
and some sort of recognition of the status of the couple’s children. 

The marital alliance is fundamentally a reproductive alliance.^^ 

I am not arguing that simply because marriage has always been about 
this it cannot ever be changed. That would be un-American. The question 
is: Why do so many wildly different kinds of societies come up with some 
version of marriage? There are not that many universal human social insti- 
tutions. What is it about human nature that leads culturally separate and 
distinct societies to independently come up with the same basic idea? 

Here is what I think the answer is: Marriage as a universal social insti- 
tution is grounded in certain universal features of human nature. When men 
and women have sex, they make babies. Reproduction may be optional for 
individuals, but it is not optional for societies. Societies that fail to have 
“enough” babies fail to survive. And babies are most likely to grow to 
functioning adulthood when they have the care and attention of both their 
mother and their father. 

Marriage arises again and again in some form out of the basic human 
need for a social institution to manage these basic human sexual realities. 
Societies that fail to manage these realities fail to survive long enough to be 
recorded by anthropologists among the human alternatives. 

C. Does this marriage idea still matter? Contemporary evidence from 
the social sciences 

Sex makes babies. Society needs babies. Babies deserve mothers and 
fathers. Together these three ideas explain the public purposes of marriage, 
its shape and its form. Marriage intrinsically aims at an enduring, exclu- 
sive, sexual union between a man and a woman, because managing the 
procreative consequences of human sexual attraction is at the core of its 
reason for existence. 


37. Margo Wilson &. Martin Daly, Marital Cooperation and Conflict, in Evolutionary Psy- 
chology, Public Policy and Personal Decisions 197, 203 (Charle.>; Crawford & Catherine Salmon 
eds., Lawrence Erlbaum Assoc. 2004) (cited in Daniel Cere, War of the Ring, in Divorcing Mar- 
riage: Unveiiing the Dangers in Canada's New Social Experiment 9, 24 (Daniel Cere & Douglas 
Farrow eds., McGill-Queen’s U. Press 2004) [hereinafter Divorcing Marriage]); see also Kathe- 
rine K. Young & Paul Nathanson, The Future of an Experiment, in Divorcing Marriage, supra 41, 
45 (“Comparative research on the worldviews of both small-scale societies and those of world 
rehgions, both Western and Eastern, reveals a pattern: Marriage has universal, nearly universal, 
and variable features. Its universal features include the fact that marriage is (a) supported by 
authority and incentives; (b) recognizes the interdependence of men and women; (c) has a public, 
or communal, dimension; (d) defines eligible partners; (e) encourages procreation iinder specific 
conditions; and (f) provides mutual support not only between men and women, but also between 
them and children,”). 
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Notice that all three of the components of the marriage idea are now 
contested in the public square. So the question arises; Is each of these three 
core marriage propositions still true? Do we still need a legal and social 
institution whose purpose is to manage the procreative consequences of 
sexual attraction between men and women, or have we transcended this 
great, historic, cross-cultural universal human imperative through technol- 
ogy or other means? 


1. Does sex make babies? 

Forty years after Griswold v. Connecticut,^^ we now have considerable 
social experience testing these propositions. Does .sex still make babies? 
Yes. Sex between men and women continues to make babies on a regular 
basis, with or without the conscious intention of the participants. The 
longer men and women engage in non-marital sexual careers, the greater the 
risk of a non-marital pregnancy. Despite legal contraception, numerous 
studies have shown that unintended pregnancy is the common, not rare, 
consequence of sexual relationships between men and women. 

By their late thirties, 60 percent of American women had had at least 
one unintended pregnancy.^'’ Almost 4 in 10 women aged 40-44 had had at 
least one unplanned birth."*® 

Similarly, a scholarly analysis of contraceptive failure rates in actual 
use concluded, “almost half of all pregnancies were unintended in 1994. 
Some 53 percent of these occurred among women who were using 
contraceptives.”"** 

Another analysis of the 1995 National Survey of Family Growth 
concluded: 

The risk of failure during typical use of reversible contraceptives 
in the United States is not low — overall, 9% of women become 
pregnant within one year of .starting use. The typical woman who 
uses reversible methods of contraception continuously from her 
15th to her 45th birthday will experience 1.8 contraceptive 
failures."*** 


38. 381 U.S, 479 (1965). 

39. Stanley K. Henshaw, Unintended Pregnancies in the United States, 30 Fam. Plan, Per- 
spectives 24, 28 (Table 3) (1998) (finding 60.0% of women aged 35-39 had had at least one 
unintended pregnancy). 

40. Id. (finding 38.1% of women aged 40-44 had had at least one unplanned birth). 

41. Haishan Fu et ah, Contraceptive Failure Rates: New Estimates from the 1995 National 
Survey of Family Growth, 31 Fam. Plan. Perspectives 56, 56 (1999). 

42. James Trussell & Barbara Vaughan, Contraceptive Failure, Method-Related Discontinu- 
ation and Resumption of Use: Results from the 1995 National Survey of Family Growth, 31 Fam. 
Plan. Perspectives 64, 71 (1999). 
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The typical woman who uses contraceptives continuously will experi- 
ence almost two unintended pregnancies.''^ Contraceptive technology low- 
ers the odds of pregnancy, but never eliminates the risk, especially for 
people who engage in extended non-marital sexual careers. The existence 
of contraceptives does not eliminate the state’s interest in preferring volun- 
tary marital sexual unions between men and women to other kinds. Virtu- 
ally every child born to a married couple will have a mother and a father 
already committed to caring for him or her. Most children conceived in 
sexual unions outside of marriage will not. 

2. Does society need babies? 

The second historic purpose of marriage is to encourage men and wo- 
men to make the next generation. Does society still need babies? The ex- 
perience of most of the developed nations of the world makes clear that 
depopulation, not overpopulation, is the threat most to be feared in the con- 
temporary context. America is one of the only developed nations that has 
birthrates even close to levels necessary to prevent steep depopulation. 

Europe’s total fertility rate (TFR) from 1995 to 2000 was 1.42 children 
per woman.'*'* (Demographers define “very low fertility” as a birthrate be- 
low 1.5 children.'*^) 

What are the consequences of these very low levels of procreation? At 
the April 2, 2004 meeting the Population Association of America, U.N. 
demographer Joseph Chamie warned, 

[a] growing number of countries view their low birth rates with 
the resulting population decline and ageing to be a serious crisis, 
jeopardizing the basic foundations of the nation and threatening 
its survival. Economic growth and vitality, defense, and pensions 
and health care for the elderly, for example, are all areas of major 
concern.'** 

A paper presented at one recent United Nations conference indicates 
that fertility levels of 1.5 to 1.8 children per woman constitute a “[sjtrong 
dearth calling for deep revision of population policy .... [Hjigher risk of 


43. Id. (“These high pregnancy rates do not reflect the inherent efficacy of methods when 
used correctly and consistently ... but instead reflect imperfect use (because most reversible 
methods are difficult to use correctly).”). 

44. United Nations Population Division, World Population Prospects: The 2002 Revision 
Highlights 4, http://www.un.org/esa/population/publications/wpp2002AVPP2002-HIGHLIGHT- 
SrevT.PDF (February 26, 2003). North America, by contrast, has near-replacement level fertility 
at 2.01 children per woman. Id. 

45. John C. Caldwell & Thomas Schindlmayr, Explanation of the Fertility Crisis in Modern 
Societies: A Search for Commonalities, 57 Population Stud. 241, 241 (2003). “Lowest low fertil- 
ity” is often defined as a total fertility rate of 1 .3 or less. Hans-Peter Kohler et al.. The Emergence 
of Lowest-Low Fertility in Europe During the 1990’s, 28 Population & Dev. Rev. 641, 642 
( 2002 ). 

46. Joseph Chamie, Low Fertility: Can Governments Make a Difference? 2, http://paa2004. 
princeton.edu/download.asp?submissionId=42278 (Apr. 2, 2004). 
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labour shortage and reduced capacity to integrate new immigrants; since the 
main engine of integration of foreigners is the school, this integration can- 
not happen if a minimal fertility is not realized among the resident 
population.”'*^ 

As fertility levels fall to 1.2 to 1.5 children per woman (the European 
average), the result is “[hjeavy and structural contraction, which digs a deep 
hole at the [base] of the age pyramid and consequently compromises the 
future of the society at large. . . . [T]he resident population is progressively 
replaced by a continuous and bulky inflow of immigrants.”'*® 

As fertility falls to less than 1.2 children per woman, as in Spain and 
Italy, the situation becomes an 

[ejxtreme case that is less and less rare, namely in Southern Eu- 
rope and in the former Eastern bloc. A severe amputation of the 
base of the age pyramid is taking place under our eyes. . . . Acute 
and rapid aging process; deep and longlasting migratory depen- 
dency that could be unbearable or unmanageable.'*® 

The familiar population explosion is replaced by a population implo- 
sion or “exponential decrease.”^® Financial consequences include “[t]he 
growing transfer of resources for the elderly (pension and health costs) to 
the detriment of younger workers,” which can create a “feedback effect, 
creating a disincentive to fertility.”^' 

Far from making marriage obsolete as a regulator of childbearing, 
widespread contraceptive and abortion rights may actually make more sali- 
ent, not less, the traditional role of marriage in encouraging men and wo- 
men to make the next generation that society needs. 

High birth rates may not be better than lower birth rates; but societies 
that fail to reproduce do not survive. Every society needs an institution that 
encourages men and women to have children if they want them. 

The more legal, cultural, and technological choice individuals have 
about whether or not to have children, the more need there is for a social 
institution that encourages men and women to have babies together, and 
that creates the conditions under which those children are likely to flourish, 

3. Do moms and dads matter? 

By making marriage a permanent sexual union based on the fidelity of 
both spouses, the state seeks to increase the likelihood that children will be 
raised in “intact” families, cared for by their mother and father. State pref- 


47. Jean-Claude Chesnais, The Inversion of the Age Pyramid and the Future Population De- 
cline in France: Implications and Policy Responses 3, http://www,un.org/esa/populatioiiypublica- 
tions/popdecline/Chesnais.pdf (Aug. 15, 2000), 

48. Id. 

49. Id. 

50. Id. at 2, 

51. Id. at 8. 
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erences for marriage over other kinds of unions transmit a clear message to 
the next generation: the man and the woman who make the baby are sup- 
posed to stick around, take care of each other and their baby too. 

Many scholars have written extensively on the social science evidence 
of the importance of intact, married biological parents.*^^ A Child Trends 
research brief summed up the scholarly consensus on the family structures 
that have been well-studied to date;^^ 

[R]esearch clearly demonstrates that family structure matters for 
children, and the family structure that helps children the most is a 
family headed by two biological parents in a low-conflict mar- 
riage. Children in single-parent families, children bom to unmar- 
ried mothers, and children in stcpfamilies or cohabiting 
relationships face higher risks of poor outcomes. . . . There is 
thus value for children in promoting strong, stable marriages be- 
tween biological parents. 

These benefits, it should be noted, are not the results of specific legal 
incentives to parents or partners. Children whose single mothers remarry, 
for example, do not do any better on average than children whose mothers 
remain single.^^^ The primary way that legal marriage protects child well- 


52. Linda J. Waite & Maggie Gallagher, The Case for Marriage: Why Married People Are 
Happier, Healthier, and Better Ojf Financially (Doublcday 2000); Gallagher & Baker, Do Moms 
and Dads Matter?, supra n. 4; Gallagher, Rites, Rights, and Social Institutions, supra n. 4; Maggie 
Gallagher, What is Marriage For?, supra n. 4; Maggie Gallagher 8l Joshua K. Baker, Do Mothers 
and Fathers Matter?: The Social Science Evidence on Marriage and Child Well-Being, http:// 
www.maiTiagedebate.com/pdf/MothersFathersMatter.pdf (Feb. 27, 2004); see also Paul R. Amato 
& Alan Booth, A Generation at Risk: Growing Up in an Era of Family Upheaval (Harvard U. 
Press 1997); Doherty et al., supra n. 36, at 6; Sara McLanahan & Gary Sandefur, Growing Up 
With a Single Parent: What Hurts. What Helps (Harvard U. Press 1994); Kristin Anderson Moore 
et al.. Marriage from a Child's Perspective: How Does Family Structure Affect Children and 
What Can We Do About It?, http://www.childtTends.org/files/marriageRB602.pdf (June 2002); 
Coalition for Mamage, Fam. and Couples Educ. et al., The Marriage Movement: A Statement of 
Principles, http://www.marTiagemovement.org/pdfs/The%20Marriage%20Movement-A%20State- 
ment%20of%20Principle,s.pdf (2000). 

53. This does not include children raised in households headed by two same-gender parents. 
The majority of studies of gay parenting have compared children of single lesbian mothers to 
children of single heterosexual mothers. To date there are no studies of children raised in same- 
sex households based on nationally representative data. For a review of the literature on same- 
gender parenting, see Aff of Stephen Lowell Nock. Halpern v. Atty. Gen. of Canada, [2001] Ont, 
Sup. Ct. of Just. (Div. Ct.), Ct. File No. 684/00; Robert Lemer & Althea K. Nagai, No Basis: What 
the Studies Don’t Tell Us About Same-Sex Parenting (Marriage Law Project 2001); Diana 
Baumnnd, Commentary on Sexual Orientation: Research and Social Policy Implications, 31 De- 
velopmental Psychol. 130 (1995); Gallagher & Baker, Do Moms and Dads Matter?, supra n. 4. In 
addition, Judith Stacey and Timothy Biblarz, while generally supportive of same-sex parenting, 
acknowledge important methodological limitations in existing research. For example, the authors 
acknowledge that “there are no studies of child development based on random, representative 
samples of [same-sex couple headed] families.” Judith Stacey & Timothy Biblarz, (How) Does 
The Sexual Orientation of Parents Matter?, 66 Am. Sociological Rev. 159, 166 (2001). 

54. Moore et al., supra n. 52. 

55. For example: “In general, compared with children living with both their parents, young 
people from disrupted families are more likely to drop out of high school, and young women from 
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being, social science suggests, is by increasing the likelihood that the 
child’s own mother and father will stay together in a harmonious 
household. 

While scholars continue to disagree about the size of the marital ad- 
vantage and the mechanisms by which it is conferred,^® the weight of social 
science evidence strongly supports the idea that family structure matters 
and that children do best when raised by their own mother and father in a 
decent, loving marriage. 

III. How DOES MARRIAGE LAW MATTER? 

Laws do more than incentivize or punish, as Mary Ann Glendon has 
pointed out.®^ They educate directly and indirectly. They define the 
boundaries of organizations, institutions, and relationships in the public 
square. One of the most basic ways that the law of marriage helps regulate 
out-of-wedlock births, for example, is by defining a socially shared cate- 
gory of mamed births, without which the very idea of unmarried childbear- 
ing disappears. 

If we cannot tell who is married, we cannot tell who is an unwed par- 
ent. We therefore cannot, in any shared public fashion, teach our children 
that it is best to wait until marriage before risking pregnancy. If we cannot 
tell who is married, we cannot tell who is committing adultery, either. 

Thus one of the core ways the law of marriage protects marriage as a 
shared social institution is by defining its boundaries: clearly marked entry 
and clearly marked exits mean that the category of marriage is sharply de- 
fined and contrasted with non-marriage. 

By requiring a divorce, we clearly communicate that leaving a mar- 
riage is not just a private matter, a question of taste, like other love relation- 
ships. Marnage law helps sustain the core public (as opposed to private or 
sectarian) understandings of what marriage is and what purposes it serves. 

The most important legal purpose of defining marriage is to communi- 
cate to the young the essential, broad characteristics of the normative (or 
ideal) sexual union. Marriage law actively reflects and communicates 
shared norms about marnage, and these allow marriage to function as a 


one-parent families are more likely to become teen mothers, irrespective of the conditions under 
which they began to live with single mothers and irrespective of whether their mothers remarry or 
experience subsequent disruptions.” McLanahan & Sandefur, supra n, 52. 

56. See e.g. E. Mavis Hetherington & John Kelly, For Better or For Worse: Divorce Recon- 
sidered (W. W. Norton & Co. 2002). 

57 . Mary Ann Glendon, Abortion and Divorce in Western Law: American Failures, Euro- 
pean Challenges 7-8 (Harv, U. Press 1987). Glendon notes, for example: “In England and tlic 
United States the view that law is no mote or less than a command backed up by organized 
coercion has been wideiy accepted. Tlie idea that iaw might be educational, either in purpose or 
technique, is not popular among us. . . . [L]aw is not just an ingenious collection of devices to 
avoid or adjust disputes and to advance this or that interest, but also a way that society makes 
sense of things. It is ‘part of the distinctive manner of imagining the real.’” Id. 
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social institution, changing the behavior of men and women in ways that 
benefit not only them, but their children and the larger community.^* 

To summarize the argument so far: Marriage law is important not be- 
cause it distributes administrative benefits that help people live their private 
lives. The law of marriage serves the “sanctification narrative,” sustaining 
the boundaries of marriage and the basic norms required of married people. 
The reason the state is justified in “imposing” such norms on people’s inti- 
mate lives, is that sex makes babies, societies need babies, and children 
deserve their own mothers and fathers. While marriage and children are 
optional for individuals, they are not for societies. Managing the sexually- 
based phenomenon known as “procreativity” is not optional, but essential if 
a civilization is to perpetuate itself over the long term. At least it has been 
in every known human society and (the evidence suggests) still is in our 
own. 

IV. How WILL SAME-SEX MARRIAGE WEAKEN MARRIAGE AS A SOCIAL 
INSTITUTION?: Some general concerns 

How will redefining marriage as a unisex institution affect marriage? 
Let me lay out some general concerns. 

A. Change the public meaning of "marriage" 

Social institutions, as Dan Cere has pointed out, are essentially “public 
markers of social meaning.”^^ They aren’t simple, solid things. They con- 
sist largely of interlocking sets of ideas that regulate or affect the way peo- 
ple actually behave and the way they understand their relationships with 
others. “Meaning matters, and the institutions that bear it serve to structure 
our experiences and to steer them in a particular direction. They define our 
goals, focus attention on those goals, and direct us toward them.”^” Simi- 
larly, Barbara Dafoe Whitehead pointed out the power of words as markers 
of shared meaning in a 1992 essay (on a different subject), “The Experts’ 
Story of Marriage”: 

[T]he marriage critics seek to devalorize marriage by stripping 
away its inherited mantle of meaning and by erasing the linguistic 
boundaries between marriage and non-marriage. This amounts to 
cultural hardball. For language — or more precisely, normative 
vocabulary — is one of the key cultural resources supporting and 
regulating any institution. Nothing is more essential to the integ- 


58. See Gallagher, Rites, Rights, and Social Institutions, supra n. 4; Carl E. Schneider, The 
Channeling Function in Family Law, 20 Hofstra L. Rev. 495 (1992); Elizabeth S. Scott, Marriage, 
Cohabitation, and Collective Responsibility for Dependency, 2004 U. Chi. Legal F. 225 (2004); 
Elizabeth S. Scott, Social Norms and the Legal Regulation of Marriage, 86 Va. L. Rev. 1901 
(2000). 

59. Cere, supra n. 37, at 15. 

60. Id. 
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rity and strength of an institution than a common set of under- 
standings, a shared body of opinion, about the meaning and 
purpose of the institution. And, conversely, nothing is more dam- 
aging to the integrity of an institution than an attack on this com- 
mon set of understanding with the consequent fracturing of 
meaning.'’' 

Change the public meaning of a social institution, and you change the 
institution itself. As a matter of definition, if you widen the class of objects 
to which a category applies, you necessarily make the fit between the cate- 
gory and the object less tight. 

How can we translate this general intellectual insight into specific 
terms that critics like Prof. Koppelman can perceive (if not necessarily 
agree with)? 

Put it this way; Words, like social institutions, have no fixed meanings. 
There is no reason in the world why we — or the law — cannot redefine “cat” 
to mean “furry, domestic animal with four legs and a tail.” Defining “cat” 
in this way has certain advantages. It reveals the deep underlying similari- 
ties for example between those two formerly opposite classifications: “dog” 
and “cat.” Not to mention “gerbil,” “rabbit,” and “guinea pig.” 

What is lost in redefining “cat” in this way? 

Well, there is one little thing; we now no longer have a word that 
means “cat.” If we want to speak to each other about cats, we will either 
have to invent a new term, and hope it will still communicate the full va- 
lence of the old word (rich with historic associations and symbolic over- 
tones), or we will have to do without a word for “cat” at all. One might 
reasonably foresee, without charting all the particular specific mechanisms, 
that it might become harder to communicate an idea for which we no longer 
have any word. 

Instinct doesn’t take human beings very far. Social institutions like 
marriage are created, sustained, and transmitted by words, and the images, 
symbols, and feelings, that surround words. Change the meaning of the 
word, and you change the thing itself. 

One thing same-sex marriage indubitably does is displace certain for- 
merly core public understandings about marriage: such as, that it has some- 
thing to do with bringing together male and female, men with women, 
husbands and wives, mothers with fathers. Husband will no longer point to 
or imply wife. Mother no longer implies father. 

Many thoughtful supporters of same-sex marriage recognize that some 
profound shift in our whole understanding of the world is wrapped up in 
this legal re-engineering of the meaning of marriage. 


61. Barbara Dafoe Whitehead, The Experts’ Story of Marriage 1 (A Council on Families in 
America Working Paper for the Marriage in America Symposium, Working Paper No. WP14, 
1992). 
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As Ladelle McWhorter acknowledged: “[Heterosexuals] are right, for 
example, that if same-sex couples get legally married, the institution of 
marriage will change, and since marriage is one of the institutions that sup- 
port heterosexuality and heterosexual identities, heterosexuality and heter- 
osexuals will change as well.”®^ 

B. The legal “misfit”: some specific concerns 

What is true for the word itself is also true for the underlying legal 
apparatus. As the legal category of marriage is broadened to include both 
same- and opposite-sex couples, the fit between the legal forms of marriage 
and the thing being regulated will also become less good. This is a neces- 
sity of widening the definition of a legal class, widely understood in other 
contexts. 

To see what I mean by this, take another look at the San Francisco 
Chronicle story. Patricia Robertson says registering as a marriage-like 
couple: 

may not be the most prudent decision for everyone. . . . Gay and 
lesbian relationships have not been as financially intertwined as 
marriage historically, which was traditionally structured on the 
basis that women were the property of men. . . . For a lot of 
LGBT (lesbian, gay, bisexual and transgender) people, being in- 
dependent financially is an important part of who they are. . . . 

To be told by the law that their financial relationship is now ex- 
pected to mimic that of a married couple is unknown territory.*^ 

The rules for marriage are continually revised and updated, but they 
are deeply grounded in assumptions that have arisen from experience in 
managing opposite-sex relationships. 

Rules assuming financial obligations of spouses, for example, stem 
from the deep economic vulnerabilities imposed on women by pregnancy 
and childbearing. Even today, women with children cannot compete as ef- 
fectively in the marketplace (on average) as childless women or men, and 
unwed mothers face the most serious economic risks of all.'^ 


62. Ladelle McWhorter, Bodies and Pleasures: Foucault and the Politics of Sexual Normali- 
zation 125 (Indiana U. Press 1999) (cited in Cere, supra n. 37, at 14). 

63. Marech, supra n. 23. 

64. Working women pay a “motherhood penalty.” Waite & Gallagher, supra n. 52, at 107- 
08; see also Sara McLanahan, Family, State, and Child Well-Being, 26 Annual Rev. Sociology 
703, 705 (2000); Isabel V, Sawhill, Families at Risk, in Setting National Priorities: The 2000 
Election and Beyond 97 (Henrey J. Aaron & Robert D. Reischauer eds., Brookings Instn. Press 
1999). A 1999 study found that 81 percent of children raised in non-maritaJ households will 
experience poverty as a child, compared to just 22 percent of children raised by married parents. 
Mark R. Rank & Thomas A. Hirschl, The Economic Risk of Childhood in America: Estimating the 
Probability of Poverty Across the Formative Years, 61 J. Marriage & Fam. 1058, 1064 (1999) 
(cited in Doherty et al., supra n. 36, at 21-22). 
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Rules against adultery, for example (still on the books in 24 states^) 
may not make sense for gay men, who at least some preliminary evidence 
suggests®® are more likely to stay together if they are NOT sexually exclu- 
sive and do not create nonmarital children when they have sex with other 
men. Either the rules/norms/values for sustaining permanent opposite-sex 
coupledom will be imposed on gay couples (who will chafe at the bad fit 
around the comers)®^ or the rules will be expanded and redrawn at a more 
general level of unisex specificity that will make marriage as a legal form 
“fit” opposite-sex coupledom less well. 

The latter is what the Ontario Court of Appeals explicitly demanded: 
that the legal and public meaning of marriage be revised to take into ac- 
count the “needs, capacities and circumstances of same-sex couples, not . . . 
the needs, capacities and circumstances of opposite-sex couples.”®* Many 
advocates for gay marriage, for example, now question the “mle of two” 
limiting marriage and its associated benefits to faithful couples, in part be- 
cause of dramatic differences in how same-sex couples “generate” children. 
Right after Goodridge, two members of the board of the National Gay and 
Lesbian Law Association warned of the dangers of accepting the “primacy” 
of the “married, two-parent model”: 


65. See Ala. Code § 13A-13-2 (1996); Ariz. Rev. Stat. Ann. § 13-1408 (West 2001); Colo. 
Rev. Stat. Ann. § 18-6-501 (West 2004); Fla. Stat, Ann, § 798.01 (West 2000) (criminalizing 
open adultery); Ga. Code Ann. § 16-6-19 (2003); Idaho Code § 18-6601 (1997); 720 111. Comp. 
Stat. Ann, 5/11-7 (West 2002) (criminalizing adultery if open and notorious); Kan. Stat. Ann. 
§ 21-3507 (West 1971 & Supp. 2004); Md. Crim. L. Code Ann. § 10-501 (2002); Mass. Ann. 
Laws ch. 272, § 14 (Lexis 1992); Mich. Comp. Laws Ann. § 750.30 (West 2004); Minn. Stat. 
Ann. § 609.36 (West 2003); Miss. Code Ann. § 97-29-1 (2000) (criminalizing habitual adultery); 
N.H. Rev. Stat. Ann. § 645:3 (1996); N.Y. Penal Law § 255.17 (McKinney 2000); N.C. Gen. Stat. 
§ 14-184 (2003) (criminalizing adultery when lewd and lascivious cohabitation occurs); N.D. 
Cent. Code § 12.1-20-09 (1997); Okla. Stat. Ann. tit. 21, § 871 (West 2002); R.L Gen. Laws § 11- 
6-2 (2002); S.C. Code Ann. § 16-15-60 (2003) (criminalizing adultery when cohabitation or habit- 
ual intercourse are present); Utah Code Ann. § 76-7-103 (2003); Va. Code Ann. § 18.2-365 
(2004); W. Va. Code § 61-8-3 (2000); Wis. Stat. Ann. § 944.16 (West 1996 & Supp. 2004). 

66. A preliminary 1984 study suggested that gay men are more likely to stay together if they 
are not sexually exclusive. David P. McWhirter & Andrew M. Mattison, The Male Couple: How 
Relationships Develop 285 (Prentice-Hall, Inc. 1984). Evidence of a preference for non-monoga- 
mous relationships among some gay men who are partners is considerable, although how common 
or uncommon these are among gay couples in general is in dispute. See e.g. Philip Blumstein & 
Pepper Schwartz, American Couples: Money, Work, Sex (William Morrow & Co., Inc. 1983); 
Mara Xiridou et al.. The Contribution of Steady and Casual Partnerships to the Incidence of HIV 
Infection among Homosexual Men in Amsterdam, 17 AIDS 1029 (2003). 

67. For example: “LGBT families often can be more complex than the model of traditional 
mixed-sex marriage. Consider the pair of lesbian co-parents who wish to involve their child’s 

biological father in their child’s upbringing without affirming his paternity rights Thus, to the 

extent that the availability of same-sex marriage may result in a reduction of recognition for 
diverse forms of partnership and households, LGBT families that do not fit the traditional mar- 
riage model may not benefit and may even be harmed.” Suffredini & Findley, supra n. 5, at 613- 
14. 

68. Halpem v. Toronto, (2003) 65 O.R.3d 161 at 1 91 (cited in Cere, supra n. 37, at 14). 
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[S]ome same-sex couples may desire recognition of multiparty re- 
lationships. For example a same-sex couple who have a child 
with a known sperm donor [sic] or surrogate mother may wish to 
form a three-party relationship, with each party having recognized 
rights vis-a-vis the other parties and the child. Alternatively, a 
bisexual individual may wish to maintain a co-parenting relation- 
ship with a former partner even after each has formed a new pri- 
mary relationship. Some LGBT individual may form 
polyamorous or ethically nonmonogamous relationships. . . . [I]t 
is therefore important to remain mindful of the diversity of real 
partnerships and households, and to engage critically the primacy 
of the married, two-parent model.'’’ 

Or consider, to give another related suggestive example, the fit be- 
tween the same-sex marriage and the “presumption of paternity,” which is 
the legal presumption that the husband is the father of the wife’s children. 
Traditionally, no one else has standing under the law to challenge the hus- 
band’s claim to be the legal father of his wife’s children if he asserts it — not 
even the wife.’® The law will automatically impose the legal obligation of 
paternity on the husband, unless he conte,sts it on the grounds the children 
are not biologically his.’' The presumption of paternity is thus rooted in 
fused biological and social reality. In having sex with his wife, the husband 
assumes the risks of paternity. In promising sexual exclusivity to the hus- 
band, the wife accepts his right to claim her children as his own. The pre- 
sumption of paternity accords not only with biological reality but with 
social reality as well: It is marriage to the mother that creates effective 
social fatherhood for most men. Outside of marriage to the mother of their 
child, only a minority of men remain effective fathers in their children’s 
lives.” 


69. Suffredini & Findley, supra n. 5, at 605. 

70. See e.g. 14 C.J.S. Children Out-of -Wedlock § 30 (1991) (describing the different ap- 
proaches adopted in various jurisdictions); Gossett v. Ullendoijf, 154 So. 177, 181 (Fla. 1934) 
(“[A] wife is not permitted to deny the parentage of children bom during wedlock. She cannot 
repudiate theii legitimacy. That right belongs only to the father, because maternity is never uncer- 
tain.’’); Eldridge v. Eldridge, 16 So. 2d 163, 163 (Ra. 1944) (“Where a child is bom in wedlock 
the law extends the right to the reputed father, to contest the parentage, but the mother has no such 
right.”); Phillips v. Phillips, 467 So. 2d 132, 134 (La. App. 3rd Cir. 1985) (“On prior occasions the 
presumption of legitimacy accorded a child bom during the existence of a marriage has been 
declared one of the strongest presumptions known to law. Indeed, the presumption is so strong and 
conclusive, even the mother is precluded from stigmatizing such a child as illegitimate by con- 
tending her lawful husband is not the child’s father.”). 

71. 14 C.J.S. Children Out-of-Wedlock §§ 13. 14 (1991) (Section 13 states: “It is the poUcy 
of the law to favor the legitimacy of children and to declare them legitimate if it may be fairly 
done, and a child is presumed to be legitimate until the contrary is shown.”). 

72. Studies show that two out of three children bom out of wedlock have nonresident fathers 
at birth. This percentage climbs as children grow older (though some couples eventually marry). 
See e.g. Sara McLanahan et al., Unwed Fathers and Fragile Families 1 (Ctr. for Research on 
Child Wellbeing Working Paper No. 98-12, 1998). An Urban Institute policy brief explains the 
impact: “Parents who do not live with their children are unlikely to be highly involved in their 
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The Goodridge court listed the presumption of paternity as one of the 
prime benefits of marriage. Except that in order to make the presumption 
“fit” the new paradigm of unisex marriage, it transformed the traditional 
presumption of paternity into something entirely new, called a presumption 
of “parentage.”’^ 

What will the presumption of parentage do? Well, no one knows ex- 
actly, as this is uncharted legal ground. But presumably the law will now 
grant a lesbian partner the status of co-parent of any children her spouse 
bears. Presumably it will apply as well to a gay man who has children with 
a surrogate mother, or when one man adopts a child. If one husband be- 
comes a father, the other will be a father, too. 

Immediately, however, one can see problems even with this adaptation 
of the presumption of paternity to a unisex right. First, there is the problem 
of “too many” parents. What happens to the parental rights of the other 
biological parent under the presumption of parentage? Then there is the 
problem of consent to parenthood (particularly acute in a system which ele- 
vates decisions about whether or not to have children into a constitutional 
righf'*). Unlike heterosexual couples, who are presumed to consent to co- 
parenting by having marital sex, spouses in same-sex marriages will be able 
to impose parental obligations on their spouse without any expression of 
consent on their part at all. Either that, or the “presumption of parentage” 
in the law will now be contestable, not because the spouse is not the biolog- 
ical parent, but because the spouse did not consent to the child. Can these 
new grounds for contesting parenthood be limited only to same-sex 
couples? Or will all men (thanks to the new presumption of parentage) 
have a new legal standing to reject the obligations of fatherhood on the 
grounds they only consented to sex and not to parenthood? 


children’s lives.” Elaine Sorensen & Chava Zibman, To What Extent Do Children Benefit from 
Child Support? 3, http://www.urban.org/UploadedPDF/discussion99-19.pdf (January 2000). Ac- 
cording to the National Survey of America’s Families, one in three (34%) children with a nonresi- 
dent parent saw that parent on a weekly basis in 1997. Another 38 percent saw their nonresident 
parent at least once during the year, though not on a weekly basis. Fully 28 percent of children 
with a nonresident parent had no contact with that parent during the course of the year. Id. An- 
other review of several national surveys found that, by their mothers’ estimates, roughly 40 per- 
cent of children with nonresident fathers saw their father once a month, while nearly the same 
number did not see their father at all in a given year. Wendy D. Manning & Pamela J. Smock, 
New Families and Non-Resident Father-Child Visitation, 78 Soc. F. 87, 89 (1999). See also Vale- 
rie King, Variations in the Consequences of Nonresident Father Involvement for Children’s Well- 
Being, 56 J. Marriage & Fara. 963, 966 (1994) (finding half of children with nonresident fathers 
see their fathers only once a year, if at all, while just 21 percent see their fathers on a weekly 
basis). 

73. 798 N.E.2d at 956. 

74. See e.g. Zablocki v, Redhail, 434 U.S. 374 (1978) (describing right to marry as incident 
to right of procreation); Roe v. Wade, 410 U.S. 1 13 (1973) (right to abort an unborn child prior to 
viability); Eisenstadt v. Baird, 405 U.S. 438 (1972) (right to contraceptive use by unmarried per- 
sons); Griswold v. Conn., 381 U.S. 479 (1965) (right to contraceptive use by married couples). 
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Either the legal incidents of marriage will be designed around oppo- 
site-sex sexual reality, or they will be designed around the allegedly more 
generic “gender neutral” same-sex sexual reality. In either case, one of the 
two groups is going to find the “fit” between the legal form and the rela- 
tionship being regulated is not as good. 

If the idea of marriage really does matter — if society really does need a 
social institution that manages opposite-sex attractions in the interests of 
children and society — then taking an already weakened social institution, 
subjecting it to radical new redefinitions, and hoping that there are no con- 
sequences is probably neither a wise nor a compassionate idea. Particularly 
since the class of people to be benefited is so small, and alternative mech- 
anisms for meeting their social needs (ones perhaps even better designed for 
them than marriage) have hardly been seriously tried, much less exhausted. 

C. The refusal to seriously engage the risk 

To all the rich reasons we might have for viewing the redefinition of 
marriage with deep concern, Koppelman offers only one real response: “It’s 
hard to imagine how legal recognition of same-sex marriage would affect 
even one father’s deliberations about whether to stay with his children. ... I 
have three kids, and I don’t think I stick around because I’m mystified or 
confused.”^^ This is a soundbite, not a serious thought. It amounts to a 
rejection of the idea that the social meanings encoded in law matter. The 
law interacts only by directly punishing or directly benefiting free and dis- 
parate individuals. The law is an administrator alone. Its ideas do not have 
any consequences. 

I think it is hard for any serious legal scholar to consistently sustain 
such an impoverished vision of the law’s potency, certainly not an intelli- 
gent scholar such as Koppelman himself. Notice, when the subject be- 
comes civil unions, Koppelman does a radical about-shift in his 
understanding of how and why the law matters. Here, all his talk about the 
multiple meanings of law individually determined and changing randomly 
over time in ways impossible to predict as the meaning of social institutions 
change suddenly vanishes. He shows little doubt about what the public 
meaning of a separate civil unions system for same-sex couples will be: 
“Separate but equal has an unattractive history.”’^ 


75. According to the 2000 Census there are 162,000 households in America consisting of a 
same-sex partner with a child under 18 in the household; 430,000 households consisting of same- 
sex partners without children. U.S. Dept, of Commerce, Census 2000 Spec. Rpt: Married-Couple 
and Unmarried Parmer Households tbl. 2, 1 1 (Feb. 2003). Meanwhile 15 million children live in 
fatherless homes. U.S. Dept, of Commerce, Census 2000 Spec. Rpt.: Children and the House- 
holds They Live In tbl. 6 (Feb. 2004). There aie 24.8 million married couples with children and 
54.5 million opposite-sex married couples. Id. at tbl. 2, tbl. 4. 

76. Koppelman, supra n. 1, at 30, 

77. Id. at 15. 
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When the question becomes the public message sent by reserving mar- 
riage to opposite-sex couples, Koppelman recovers his capacity to recog- 
nize that social institutions matter, that they send messages that affect the 
way people think, act, and behave, and indeed experience their own 
relationships. 

The Goodridge court itself acknowledged the primacy of this underly- 
ing normative or “sanctification” narrative (which the state legislature did 
not and cannot create on its own) over marriage-as-administrative-benefits- 
package at least twice; when it rejected the state legislatures’ attempt to 
create a full civil unions alternative (civil unions “foster[ ] a stigma of ex- 
clusion . . . deny[ing] to same-sex ‘spouses’ only a status that is specially 
recognized in society”)^® and in Goodridge itself, when Justice Greaney, in 
his concurring opinion instructed the good people of Massachusetts not 
only what they must do (obey the new marriage law), but how they should 
feel about it; 

I am hopeful our decision will be accepted by those thoughtful 
citizens who believe that same-sex unions should not be approved 
by the State. I am not referring here to acceptance in the sense of 
grudging acknowledgment of the court’s authority to adjudicate 
the matter. . . . We share a common humanity and participate 
together in the social contract that is the foundation of our Com- 
monwealth. Simple principles of decency dictate that we extend 
to the plaintiffs, and to their new status, full acceptance, toler- 
ance, and respect. We should do so because it is the right thing to 
do. The union of two people contemplated by G.L. c. 207 is a 
coming together for better or for worse, hopefully enduring, and 
intimate to the degree of being sacred. It is an association that 
promotes a way of life, not causes; a harmony in living, not politi- 
cal faiths; a bilateral loyalty, not commercial or social projects. 

Yet it is an association for as noble a purpose as any involved in 
our prior decisions. Griswold v. Connecticut, 381 U.S. 479, 486 
(1965). Because of the terms of art. 1, the plaintiffs will no 
longer be excluded from that association.''^ 

Same-sex marriage in Massachusetts is not merely about opening a 
new set of legal benefits to more individuals. It is an attempt by the court to 
create a new sanctification narrative about gay people, by transferring the 
marriage sanctification narrative to same-sex couples. Unfortunately, be- 
cause same-sex couples and opposite-sex couples are in fact different, the 
court can only do so by simultaneously changing the “sanctification narra- 
tive surrounding marnage. The meaning of marriage itself must change if 
the sanctification narrative about gays and lesbians is to be successful, that 


78. Opinions of the Justices to the Senate, 802 N.E.2d 565 (2004). 

79. 798 N.E.2d at 973-74. 
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is if citizens are to believe that both same- and opposite-sex married 
couples are both really equally married. 

D. The meaning of same-sex marriage 
What must go? 

What must go is the one great, big fact about sexual unions between 
men and women, the big fact that colors many other aspects of intimate 
relations between men and women: when men and women have sex, they 
sometimes make babies. The procreative potential of sexual unions must be 
reduced from the great, brute, obvious, important fact it has been through 
most of human history, to a minor, not very significant feature of human 
relationships, largely unrelated to any key purpose of marriage. In the pro- 
cess, the idea that mothers and fathers are the norm for children must also 

go- 

How do I know this is true? 


1. What same-sex marriage advocates say 

First consider what major advocates for same-sex marriage have said 
about the purpose of marriage. 

William Eskridge argues that procreation is relatively unimportant to 
marriage, to people, and to society: 

Post-Freudian society understands sexual expression as an impor- 
tant goal of personhood, the modem liberal state guarantees its 
citizens substantial liberty to make choices about their own sexu- 
ality, and an earth that struggles to feed its existing population is 
not an earth that should overemphasize procreation. Procreation 
is good and important, but procreation is no longer central to ei- 
ther relationships or to social welfare.®" 

Again, “[i]n today’s society the importance of marriage is relational 
and not procreational.”®‘ 

E.J. Graff understands the power of marriage as a social institution to 
influence how people think and behave, and the transforming power of 
same-sex marriage. 

Marriage is an institution that towers on our social horizon, defin- 
ing how we think about one another, formalizing contact with our 
families, neighborhoods, employers, insurers, hospitals, govern- 
ments. Allowing two people of the same sex to marry shifts that 
institution’s message. ... If same-sex marriage becomes legal, 


80. William N. Eskridge, Jr., The Case for Same Sex Marriage: From Sexual Liberty to 
Civilized Commitment 98 (Free Press 1996). 

81. Id. at 11. 
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that venerable institution will ever after stand for sexual choice, 
for cutting the link between sex and diapers,®^ 

Same-sex marriage, she argues, “does more than just fit; it announces 
that marriage has changed shape.”®^ 

Andrew Sullivan: 

Because marriage is such a central institution in so many people’s 
lives, because it forms such an integral part of our own self-un- 
derstanding, any change in it opens up a host of questions about 
what the union of two people means, what it has become, and 
what it could stand for — for everybody. ... It is at moments like 
this that we realize that marriage itself has changed. . . . From 
being a means to bringing up children, it has become primarily a 
way in which two adults affirm their emotional commitment to 
one another.®"* 

Jonathan Rauch argues that the essential purpose of marriage is to pro- 
vide adults with caregivers: 

I hope I won’t be accused of saying that children are a trivial 
reason for marriage. They just cannot be the only reason. . . . 
There is a lot of intellectual work to be done to sort the essential 
from the inessential purposes of marriage. It seems to me, how- 
ever, the two strongest candidates are these: setding the young, 
particularly young men; and providing reliable caregivers. Both 
purposes are critical to the functioning of a humane, stable soci- 
ety, and both are better served by marriage — that is, by one-to- 
one lifelong commitment — than by any other institution.®^ 

Mark Strasser downgrades both the importance of procreation and its 
relationship to marriage, and the significance of family structure: 

In Skinner, the Court held that ‘[m]arriage and procreation are 
fundamental to the very existence and survival of the race.’ Yet 
there is no reason to think that the very existence and survival of 
the human race should or will rest on the shoulders of only those 
individuals who are raised by both of their biological parents. 
Otherwise, the human race would be in great danger indeed, 
given the number of individuals raised by single parents or by two 
parents, at least one of whom is not biologically related to the 
child.®* 

Evan Wolfson: 


82. E.J. Graff, Retying the Knot, In Same-Sex Marriage: Pro and Con: A Reader 134, 135-36 
(Andrew Sullivan ed,, 1st ed.. Vintage Books 1997). 

83. Id. at 137. 

84. Andrew Sullivan, Introduction, in Same-Sex Marriage: Pro and Con: A Reader, supra n. 
82, at xix. 

85- Jonathan Rauch, Gay Marriage: Why It Is Good for Gays, Good for Straights, and Good 
For America 1 8 (Times Books 2004). 

86. Mark Strasser, Legally Wed: Same-Sex Marriage and the Constitution 60 (Cornell U. 
Press 1997) (internal citation omitted). 
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[T]here is no evidence to support the offensive proposition that 
only one size of family must fit all. Most studies — including ones 
that [Maggie] Gallagher relies on — reflect the common sense that 
what counts is not the family structure, but the quality of dedica- 
tion, commitment, self-sacrifice, and love in the household.®^ 

Judith Stacey, who testified before Congress that social science evi- 
dence showed “what places children at risk is not fatherlessness, but the 
absence of economic and social resources that a qualified second parent can 
provide, whether male or female,”®* also speculated with approval on the 
likelihood that gay marriage would inaugurate a new, more expansive em- 
brace of family diversity: 

Legitimizing gay and lesbian marriages would promote a demo- 
cratic, pluralist expansion of the meaning, practice, and politics of 
family life in the United States, helping to supplant the destruc- 
tive sanctity of The Family with respect for diverse and vibrant 
families. . . . Subjecting the conjugal institution to this sort of 
heightened democratic scrutiny could help it to assume varied, 
creative and adaptive contours. If we begin to value the meaning 
and quality of intimate bonds over their customary forms, people 
might devise marriage and kinship patterns to serve diverse 
needs. . . . Two friends might decide to “marry” without basing 
their bond on erotic or romantic attachment. . . . Or, more radical 
still, perhaps some might dare to question the dyadic limitations 
of Western marriage and seek some of the benefits of extended 
family life through small group marriages arranged to share re- 
sources, nurturance, and labor. After all, if it is true that “The 
Two-Parent Family is Better” than a single-parent family, as fam- 
ily-values crusaders proclaim, might not three-, four-, or more- 
parent families be better yet, as many utopian communards have 
long believed?*® 

If same-sex marriage were merely a benefits package, I can imagine 
some advocates who might argue, 

[Y]es, children need moms and dads in general, and we don’t 
want to disturb that social norm. But we can’t do that for our kids 
and what we do is a pretty good second-best, especially consider- 
ing the millions of kids being raised by single moms, etc. Give us 
the legal help we need to raise our kids well. 


87. Evan Wolfson, Enough Marriage to Share: A Response to Maggie Gallagher, in Mar- 
riage and Same-Sex Unions: A Debate 25, 26 (Lynn D. Wardle et al. eds., Praeger 2003). 

88. Sen. Subcomm. on the Const., Civil Rights and Prop. Rights, Hearings on The Defense of 
Marriage Act, 108th Cong. (Sept. 4, 2003) (written statement of Prof. Judith Stacey, Ph.D., Dept, 
of Sociology, N.Y,U.). 

89. Judith Stacey, Gay and Lesbian Families: Queer Like Us, in All Our Families: New 
Policies for a New Century 117, 128-29 (Mary Ann Mason, Arlene Skolnick & Stephen D. 
Sugarman eds., Oxford U. Press 1998). 
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But because same-sex marriage, like marriage itself, is primarily about 
the sanctification narrative, this will not do. Same-sex marriage is an ex- 
pression of a powerful public commitment to the ideal that there are no 
important differences between gay and straight, between same-sex relation- 
ships and other kinds of relationships. Getting to that commitment necessa- 
rily requires us to consistently deny or downgrade the significance of the 
biggest, most obvious and intractable difference between same-sex and op- 
posite-sex unions: that only the latter are capable of producing children and 
uniting the child with his own mother and father. 

2. What courts have ruled 

Another reason to believe that moving to same-sex marriage requires 
downgrading or eliminating the idea that mothers and fathers matter, or that 
marriage is symbolically related to procreation: courts that adopt same-sex 
marriage say so. Observing that “many opposite-sex couples marry for rea- 
sons unrelated to procreation, that some of these couples never intend to 
have children, and that others are incapable of having children,”^® and again 
that “increasing numbers of same-sex couples are employing increasingly 
efficient assisted-reproductive techniques to conceive and raise children,”®' 
the Vermont Supreme Court in 1999 rejected the state’s assertion that mar- 
riage laws were intended to promote children, or a connection between chil- 
dren and their biological parents.®^ The Massachusetts Supreme Judicial 
Court was even more dismissive: 

It is hardly surprising that civil marriage developed historically as 
a means to regulate heterosexual conduct and to promote child 
rearing, because until very recently unassisted heterosexual rela- 
tions were the only means short of adoption by which children 
could come into the world, and the absence of widely available 
and effective contraceptives made the link between heterosexual 
sex and procreation very strong indeed. . . . But it is circular 
reasoning, not analysis, to maintain that marriage must remain a 
heterosexual institution because that is what it historically has 
been. As one dissent acknowledges, in ‘the modem age,’ ‘hetero- 
sexual intercourse, procreation, and child care are not necessarily 
conjoined.’®^ 

Similarly, every court decision moving us towards gay marriage down- 
grades procreation, explicitly and rigorously .®‘' People who argue that this 


90. Baker v. State, 744 A.2d 864, 881 (Vt. 1999). 

91. W. at 882. 

92. Id. 

93. Goodridge, 798 N.E.2d at 961 (quoting portions of Justice Cordy’s dissenting opinion). 

94. See. e.g. id. (“[lit is the exclusive and permanent commitment of the marriage partners to 
one another, not the begetting of children, that is the sine qua non of civil marriage.”); Baker, 744 
A.2d at 882 (“The State also argues that because same-sex couples cannot conceive a child on 
their own, their exclusion promotes a ‘perception of the link between procreation and child rear- 
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procreative potential has anything important to do with what marriage is for 
are only fooling themselves, or trying to fool others, about their real moti- 
vations. So the Goodridge court, for example, argues; 

The ‘marriage is procreation’ argument singles out the one un- 
bridgeable difference between same-sex and opposite-sex 
couples, and transforms that difference into the essence of legal 
marriage. Like ‘Amendment 2’ to the Constitution of Colorado, 
which effectively denied homosexual persons equality under the 
law and full access to the political process, the marriage restric- 
tion impermissibly ‘identifies persons by a single trait and then 
denies them protection across the board.’ Romer v. Evans, 517 
U.S. 620, 633, 116 S. Ct. 1620, 134 L. Ed. 2d 855 (1996). In so 
doing, the State’s action confers an official stamp of approval on 
the destructive stereotype that same-sex relationships are inher- 
ently unstable and inferior to opposite-sex relationships and are 
not worthy of respect.®^ 

In order to make gay relationships fully equal, the state — through the 
courts — must repress from its own consciousness (and hopefully eventually 
from the people of the state) the idea that the procreative potential of oppo- 
site-sex couples is worthy of special attention. It is a difference that ought 
•to make no difference. 

The court’s commitment to demoting procreation leads it to demote as 
well the most obvious product of sexual procreation: the norm that every 
child has (or ought to have) a mother and a father. Parenthood as a legal 
construct is rooted in deep ways in human biology and the social realities to 
which it gives rise. Who are the parents? The people who make the baby. 


ing,’ and that to discard it would ‘advance the notion that mothers and fathers ... are mere 
surplusage to the functions of procreation and child rearing.* Apart from the bare assertion, the 
State offers no persuasive reasoning to support these claims, . . . Accordingly, there is no reasona- 
ble basis to conclude that a same-sex couple’s use of the same technologies would undermine the 
bonds of parenthood, or society’s perception of parenthood.”); CMStle v. State, 2004 WL 1985215 
at *14 (Wash. Super. Sept, 7, 2(X)4) (“The State argues that partners in a marriage are expected to 
engage in exclusive sexual relations with children the probable result and paternity presumed. 
Amicus also relies on this oft-cited reason that the state has an interest in limiting marriage to 
opposite sex couples to encourage procreation and child-rearing within stable environments. This 
l.illiputian view of our present community does not reflect our common reality. ... No one 
argues that heterosexual couples must have children, even if they are able, or that divorce is not a 
common experience for children of heterosexual marriages.”); Anderson v. King County, 2004 
WL 1738447 at **18-19 (Wash, Super. Aug. 4, 2004) (“The legal question is not whether hetero- 
sexual marriage is good for the replenishment of the species through procreation. It is. The precise 
question is whether barring committed same-sex couples from the benefits of the civil marriage 
laws somehow serves the interest of encouraging procreation. There is no logical way in which it 
does so.”); Halpem, 65 O.R.3d at ^ 121 (“We fail to see how the encouragement of procreation 
and childrearing is a pressing and substantial objective of maintaining marriage as an exclusively 
heterosexual institution. Heterosexual married couples will not stop having or raising children 
because same-sex couples are permitted to marry. Moreover, an increasing percentage of children 
are being born to and raised by same-sex couples.”). 

95. Goodridge, 798 N.E.2d at 962. 
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Each child therefore has a mom and a dad. As with marriage, the law of 
parenthood is not creating something from scratch, but recognizing and 
therefore regulating a key pre-existing social institution. When neither par- 
ent is able or willing to live up to their responsibilities, the state steps in and 
tries to give children other parents (foster or adopted) to do what their own 
original parents have failed to do.^'’ 

That only sexual unions of men and women make babies is one great 
fact of human existence. The fact that only sexual unions of men and wo- 
men can, therefore, give babies both their mother and their father is a sec- 
ond great corollary fact of existence that must he downgraded before the 
same-sex marriage advocates’ equality dream can be realized. 

And, sure enough, the Goodridge majority moves to aggressively com- 
bat this idea as well. According to Goodridge, the state of Massachusetts is 
indifferent to family structure. It cares not even one little bit about whether 
children have the support, love, and attention of both their mothers and their 
fathers: “Massachusetts has responded supportively to ‘the changing reali- 
ties of the American family,’ and has moved vigorously to strengthen the 
modern family in its many variations.’’^’ 

This is the promise that courts are making to gay people in creating a 
civil right to same-sex marriage: their relationships are no different than 
anyone else’s. Making good on that promise will require a fair amount of 
judicial policing on the part of courts, since most people do not share the 
court’s new marriage narrative (marriage is about adult love and children 
are irrelevant) fully, and a very large chunk reject it absolutely. 

3. The stigmatization effect: thinking through the Loving v. 

Virginia analogy 

But courts are doing more than downgrading or privatizing the older 
view of marriage — they are stigmatizing it. In Halpem v. Toronto, for ex- 
ample, the Ontario Court of Appeals declared the historic understanding of 
marriage as the union of husband and wife “offends the dignity of persons 
in same-sex relationships.’’®® The Goodridge court ruled that our current 
marriage system is “caste-like” resting upon “invidious distinctions” that 
are “totally repugnant.”®® No rational reason can explain why any individ- 
ual would support such a marriage idea. Therefore support for the older 
meaning of marriage as the union of husbands and wives is “rooted in per- 


96. The one exception to the general rule that the people who make the child are the parents^ 
unless they are unable or unwilling to assume the responsibility, is artificial insemination of single 
women. Here, the state affirmatively steps in to cut off the child’s relationships with its biological 
father, merely because the mother wishes the child to have no father. 

97. 798 N.E.2d at 963 (quoting Troxel v. Granville, 530 U.S. 57, 64 (2000)). 

98. Halpem, 65 O.R.3d atf 107. 

99. 798 N.E.2d at 972. 
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sistent prejudices against persons who are . . . homosexual,” which the Con- 
stitution “cannot control” but “neither can it tolerate them.”^°° 

Similarly, virtually all advocates for same-sex marriage — including 
Koppelman — argue vigorously that the exclusion of same-sex couples from 
the legal status of marriage is hateful and discriminatory in precisely the 
same way that bans on interracial marriage are hateful and 
discriminatory. 

On the merits, I disagree.‘°^ But let us assume for the sake of argu- 
ment that 1 am wrong. What if the Goodridge court and other advocates of 
same-sex marriage are correct that this historic, cross-cultural, feature of 
marriage represents a discriminatory, bigoted idea based only on animus 
towards homosexuals? What if we take the analogy to Loving v. Virginia 
seriously? 


too. Id. at 968. 

101 . See e.g. Andrew Koppelman, Why Discrimination Against Lesbians and Gay Men is Sex 
Discrimination, 69 N.Y.U, L. Rev. 197, 236-37 (1994) (“As in the case of miscegenation, the 
judicial argument may end with a recognition of the homosexuality taboo’s misogynistic implica- 
tions, which are recognizable by most Americans. Both prohibitions clearly violate the fourteenth 
amendment as it is understood by the stigma theorists. Implicit in both taboos are the premises — 
incompatible with equal concern and respect for all citizens — that sexual penetration is a nasty, 
degrading violation of the self, and that there are some people (in the case of the homosexuality 
taboo, women) to whom, because of their inferior social status, it is acceptable to do it, and others 
(men) who, because of tlieir superior social status, must be rescued (or, if necessary, forcibly 
prevented) from having it done to them. Thus, a court could dispose of a law that discriminates 
against gays with a brief allusion to well-known cultural meanings, along the hnes of Loving v. 
Virginia.”)-, Evan Wolfson, Why Marriage Matters: America, Equality, and Gay People’s Right to 
Marry 59 (Simon & Schuster 2004) (“[T]oday’s battle over gay people’s freedom to marry is not 
just about gay and lesbian people. It is a chapter in a civil tights struggle as old as the instimtion of 
marriage itself, a struggle that has been borne by women seeking equality, people seeking to 
marry others of a different race, adults seeking to make their own decisions about parenting and 
sex, and married couples seeking an end to failed or abusive unions.”) (characterizing a column by 
Eric Zorn); Rauch, supra n. 85 at 173 (“[P]etpetuating the ban on same-sex marriage . , . links 
marriage with discrimination at a lime when, throughout the liberal world, discrimination is sink- 
ing into disrepute.”); Mark Strasser, Loving in the New Millennium: On Equal Protection and the 
Right to Marry, 7 U. Chi. L. Sch. Roundtable 61, 90 (2000) (“While Loving of course does not 
establish that the tight to marry a same-sex partner is constitutionally protected, it and the subse- 
quent right to marry cases establish the necessity of closely examining the articulated slate inter- 
ests allegedly justi^ing such a marital prohibition. It is difficult to understand how the reasons 
thus far articulated to justify same-sex marriage bans could ever withstand the requisite scru- 
tiny.”); Mary L. Bonauto, Denying Marriage Rights is Unconstitutional, 19 Me. B. J. 78, 82 
(2004) (“The decision whether to marry, and who to marry, ‘has long been recognized as one of 
the vital personal rights essential to the oiderly pursuit of happiness by free men.’ Loving v. 
Virginia, 388 U.S. 1, 12 (1967). ... As the cases striking anti-miscegenation laws make clear, 
‘the right to marry means little if it does not include the right to many the person of one’s 
choice . . . .’ Goodridge, 798 N,E.2d at 958.”). 

102. Reserving marriage as the union of husband and wife is no more discrimination than 
restricting Social Security to people over age 67 is age discrimination. Laws against interracial 
marriage had nothing to do with the public purposes of marriage. Tlrey were about racism. They 
were about keeping two races distinct so that one race could continue to oppress the other. The 
distinction the law makes between same-sex and opposite-sex couples is not discrimination be- 
cause it is neither arbitrary nor invidious. It is rooted in the nature and public purpose of the 
institution. 
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If the older understanding of marriage is inherently discriminatory, the 
law will begin, necessarily and inexorably, to exert strong chilling effects 
on a variety of people and institutions of civil society that might otherwise 
attempt to transmit this vision of marriage to the next generation. 

Relatively little attention from scholars has focused on the conse- 
quences to the vast majority of American religious institutions, schools, 
charities, and ministries if the law imposes same-sex marriage as a civil 
right. Marriage is not a private act; it is a public, legal status. 

But Mary Ann Glendon and several legal scholars recently warned: 

[Cjhurches and other religious organizations that fail to embrace 
civil unions as indistinct from marriage may be forced to retreat 
from their practices, or else face enormous legal pressure to 
change their views. Precedent from our own history and that of 
other nations suggests that religious institutions could even be at 
risk of losing tax-exempt status, academic accreditation, and me- 
dia licenses, and could face charges of violating human rights 
codes or hate speech laws.'”^ 

If same-sex marriage is a right, powerful legal pressures will be 
brought to bear on religions and other organizations that fail to acknowl- 
edge this right. The capacity of schools and faith communities to transmit 
the marriage idea to the next generation will be sharply curtailed. People 
who believe that children need mothers and fathers will be treated like big- 
ots in the public square. 


103. Mary Aim Glendon et al.. Private Legal Opinion Memorandum to the Massachusetts 
Catholic Conference, http://www.cwfa.org/images/content/MCCOpinion.pdf (Mar. 5, 2004) (cit- 
ing Bob Jones U. v. U.S., 461 U.S. 574, 586 (1983) (“an institution seeking tax-exempt status 
must . . . not be contrary to established public policy”)); see Levin v. Yeshiva, 754 N.E.2d 1099 
(N.Y. 2001) (finding private university housing policy distinguishing between married and unmar- 
ried couples to constitute sexual orientation discrimination in violation of city human rights ordi- 
nance); Trinity V/.IJ. v. College of Teachers (British Columbia), 2001 Carswell BC 1017 (Canada) 
(reversing decision of the College of Teachers to deny accreditation to Trinity Western University 
based on its code of conduct prohibiting homosexual behavior); CKRD re Focus on the Family, 
Canadian Broadcast Standards Council Decision 96/97-0155 (Dec. 16, 1997) (available at http:// 
www.cbsc.ca/english/decisions/decisions/1997/971216i.htm) (finding that radio station CKRD- 
AM violated the Canadian Association of Broadcasters’ Code of Ethics in broadcasting a segment 
of the Focus on the Family radio program on February 9, 1997); Liam Reed, Legal Warning to 
Church on Gay Stance, Irish Times 1 (Aug. 2, 2003) (Irish Council for Civil Liberties warning 
that Roman Catholic Church teaching on homosexual unions could violate Ireland’s 1989 Incite- 
ment to Hatred Act); Religion News Serv,, Gay Group Sues After Sermon, Wash. Post B7 (Jan. 3, 
2004) (lawsuit alleging “slander and incitement to discrimination” filed against Cardinal Antonio 
Maria Rouco Varela after comment in sermon suggesting that same-sex marriage would bring 
down the country’s social security system); see also Boy Scouts of Am. v. Wyman, 335 F.3d 80 (2d 
Cir. 2003) (upholding Connecticut’s exclusion of Boy Scouts from state employee workplace 
charitable campaign due to organization’s policy on homosexual scoutmasters); Catholic Chari- 
ties of Sacramento v. Super. Ct., 32 Cal. 4lh 527 (Cal. 2004) (ruling that Catholic Charities do not 
fall within the religious exemption of a statute requiring contraceptive coverage as part of em- 
ployee health insurance plans and are not constitutionally protected from application of the 
statute). 
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4. The argument from despair 

Which brings us to the last, most powerful weapon in Koppelman’s 
and other SSM-advocates’ arsenal: saine-sex marriage is inevitable, lie back 
and get on the right side of history, for we’ve won the debate among young 
people. Koppelman relies heavily on this, as evidence both of the inevita- 
bility of gay marriage and of the utter irrationality of arguments against it. 
The young, it seems, are wise and morally superior, and ultimately all-pow- 
erful, too. As Koppelman explains, “[L]ife in a democratic and pluralist 
society tends to promote more egalitarian attitudes toward differences of 
gender and sexual orientation. That’s reflected in the generational divide 
over same-sex marriage: while most Americans oppose it, most 18-to-29- 
year-olds are in favor.”'°’‘ 

Well, maybe. But maybe, just maybe, the young are inexperienced 
and even occasionally ignorant. Maybe they’ve been relentlessly propa- 
gandized by only one side of the gay marriage debate for years. Maybe if 
the adults in their lives— parents, teachers, clergy — speak up and explain 
the importance of marriage as a social institution, why marriage isn’t big- 
otry, why mothers and fathers both matter to kids, their opinions will 
change. Maybe, as more and different people begin to speak honestly about 
the risks of same-sex marriage to the next generation, they will listen. 

And maybe, by the way, next generation opinion about same-sex mar- 
riage is not nearly as unanimous as Prof. Koppelman and many others be- 
lieve. Young adults are certainly more likely to favor same-sex mamage 
than older Americans. But polls find wide variations in young adult support 
for gay marriage between polls, and some evidence of declining support for 
gay marriage in recent time periods. The most recent Gallup polls show 


104. Koppelman, supra n. 1, at 32. 

105. For example, Jason West, the 27-yeai-old mayor of New Paltz, New York who issued 
marriage hcenses to same-sex couples earlier this year, explained: “It’s inevitable that we’ll have 
same-sex marriage in this country, because it’s a generational question. . , . Give it 10 or 20 years 
when we’re holding state legislatures and Congress. It will just be a non-issue.” Carl Weiser, 
They’re Young, Savvy, Hip: They're the Government, Cincinnati Enquirer lA (July 18, 2004). 
Jonathan Rauch of the Brookings Institution told the Denver Post “[The Federal Marriage Amend- 
ment] will get harder to pass over time. . . . People will get used to gay marriages in Massachu- 
setts, the edge will be taken off the issue over time, plus . . . young voters are pro-gay mamage.” 
Anne C, Mulkem, Gay-Marriage Ban Fails, Procedural Vote Scraps Measure, Denver Post A1 
(July 15, 2004). Evan Wolfson, executive director of Freedom to Marry, writing for Wash- 
ingtonPost.com, claimed that “young people overwhelmingly support marriage equahty.” Evan 
Wolfson, Massachusetts Ruling on Same-Sex Marriage, http://www.washingtonpost.comj'wp-dyn/ 
articles/A16097-2004Feh5.html (Feb. 5, 2004). In the Wall Street Journal last October, Andrew 
Sullivan went so far as to say that 67 percent of young adults “believe that gay marriage would 
benefit society.” Andrew Sullivan, The State of Our Unions, Wall St. J. A24 (Oct. 8, 2003) (avail- 
able at http://www.opinionjoumal.cotn/ac/?id=110004130) (The USA Today poll Sullivan cited 
actually showed 24% of young adults thought gay marriage would benefit society, while 43% 
thought it would make no difference. Andrew Sullivan later corrected the error on his wehsite hut 

moinlninpH hie opnpral nninf Still hp.lH.'l 
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that among the “next” next generation (teens aged 13 to 17 years old), 63 
percent currently oppose same-sex marriage.'”'’ 

V. Conclusion 

Court-created same-sex marriage will transform our shared, public 
meaning of the word “marriage.” It will disconnect marriage from any fur- 
ther relationship with its great historic task of making the next generation, 
and connecting those children to both their mothers and fathers. A new 
unisex language of parenting in the public square will demote the idea that 
“children need mothers and fathers” to a form of rudeness or bigotry. Orga- 
nizations that try to transmit in any strong way to the next generation the 
idea that marriage is about creating and connecting children to their mothers 
and fathers will be increasingly treated the way bigots who oppose interra- 
cial marriages are treated in the public square. Because religious organiza- 
tions are complex with multiple goals (like saving souls), even fairly minor 
legal threats to tax exempt status are likely to have major impacts on the 
willingness of faith-based organizations to advocate strongly for their own 
vision of marriage or fatherhood in the public square, and within their own 
faith communities. 

You can see the beginning of all these changes in Massachusetts, 
where the marriage license already reads not Husband and Wife, but “Party 
A” and “Party B.”'”’ Where the Health Department has advocated for 
changing birth certificates so they no longer read mother and father, but 
“Parent A” and “Parent B.”’”® Where Catholic universities are mulling 
whether or not they have to house gay couples in married student hous- 
ing'”'’ and public schools are being warned they have an obligation to edu- 
cate young people about the goodness of the new marriage law regime."” 


106- Support for gay marriage among 18-29 year olds may have peaked in June 2003, when 
Gallup found young adults favoring gay marriage 61% to 36%. By December of 2003, however, 
following the Goodridge decision, support had fallen to 44%, with 53% opposed to gay marriage. 
Polling data in 2004 has continued to fluctuate widely, suggesting uncertainty in the underlying 
opinions. For further discussion, see Maggie Gallagher & Joshua K. Baker, Same-Sex Marriage: 
What Does the Next Generation Think?, httpi//www.marriagedebate.coiTi/pdf/iMAPP.NextGen 
SSM.pdf (Nov. 23, 2004). 

107. Fred Bayles, Mass. Preparing for a Rush of Gay Weddings, USA Today 15A (May 13, 
2004). 

108. Sen. Jud. Comm. On Jud., Preserving Traditional Marriage: A View from the States, 
108th Cong. (June 22, 2004) (statement of Massachusetts Governor Mitt Romney). 

109. Rhonda Stewart, Catholic Colleges Consider Marriage Ijiw: Say Theyll Follow Ruling 
on Same-Sex Unions, Boston Globe: Globe West 9 (May 16, 2004). 

110. Superintendent Thomas W. Payzant, Memorandum to Boston Public Schools Staff re: 
Supreme Judicial Court Decision on Same-Sex Marriage (May 13, 2004) (“It behooves us, 
whatever our position may be on this issue, to use this opportunity to help our students understand 
[this historic moment] as a vital manifestation of some of the principles that have shaped our 
system of government - such as rule of law, balance of powers, and separation of church and state 
- as well as another step in our continuing efforts to create a more just society for all of our 
citizens.”). 
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These are real and significant potential threats to an extremely impor- 
tant social institution. Of course some may disagree. And some people may 
judge the reward worth the risk. But simply closing your eyes to the reality 
that same-sex marriage represents an enormous change in marriage law 
with potentially large repercussions for American society will not make that 
reality go away. 
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Do Mothers and Fathers Matter? 

The Social Science Evidence on Marriage and Child Well-Being 

Maggie Gallagher & Joshua K. Baker 
Institute for Marriage and Public Policy 


Do children do best when they are raised 
by their own married mother and fathers, or 
are alternative family forms just as good at 
protecting children? An emerging bi-parlisan 
consensus on marriage and child well-being is 
being challenged by research on gay' and 
lesbian parenting, which some scholars and 
advocates say shows that children do just as 
well raised by unisex couples. How should 
policymakers and other elites evaluate these 
two competing bodies of evidence? 

T. Marriage a\d Chiid WEii.-BErNo: The 
Emerging Consensus 

In the last thirty' years, thousands of studies 
evaluating the consequences of marriage have 
been conducted in various disciplines (e.g., 
psychology, sociology’, economics, and 
medicine). Twehe leading family scholars 
recently summarized the research literature this 
way: “Marriage is an important social good 
associated with an impressively broad array of 
positive outcomes for children and adults alike. 

. . . fWlhcthcr American society succeeds or 
fails ill building a healthy marriage culture is 
clearly a matter of legitimate public concera,”^ 
Among tlicir conclusions; 

• Marriage increases the likeliliood that 
children enjoy warm, close relationships 
with parents. 

• Cohabitation is not the functional 
equivalent of marriage. 

• Children raised outside of intact married 
homes are more likely to divorce or 
become unwed parents themselves. 

• Marriage reduces child poverty’. 


• Divorce increases the risk of school 
failure for children, and reduces the 
likelihood that they will graduate from 
college and achieve high status jobs. 

• Children m intact married homes arc 
healthier, on average, than children in 
other family forms. 

• Babies bom to married parents have 
sharply lower rates of infant mortality, 

• Children from intact married homes have 
lower rates of substance abuse. 

• Divorce hicreases rates of mental illness 
and distress in children, mcludmg tlic risk 
of suicide. 

• Boys and young men from hitact married 
homes are less likely to commit crimes. 

• Married women are less likely to 
experience domestic violence than 
cohabiting and dating w'onien. 

• Children raised outside of intact marriages 
are more likely to be victhiis of both 
sexual and physical child abuse. 

They conclude, “Marriage is more than a 
private emotional relationship. It is also a 
social good. Not CAery’ person can or should 
marry. And not every' child raised outside of 
marriage is damaged as a result. But 
communities where good-enough marriages 
are common have better outcomes for 
children, women, and men than do 
communities suffering from high rates of 
divorce, unmarried childbearing, and high- 
conllicl or violent marriages.”" 


1413 1< St. N W • Suite 1000 • Washington, DC 20005 
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Recent analyses by mainstream child 
research organizations confirm tliis consensus 
that family stmeture matters across ideological 
and partisan lines. (Please note: the research 
cited below docs not explicitly compare 
children in married intact families to children 
raised by unisex couples, or children with a 
single gay or lesbian parent. For research on 
children in these novel family stnictures, see 
Section TT, below.) For example: 

• A Child Trends research brief summed up 
the scholarly consensus: “Research clearly 
demonstrates that family staicture matters 
for children, and tlic family structure that 
helps the most is a family headed by tvvo- 
biological parents in a low-conflict 
marriage. Children in single-parent 
families, children bom to unmarried 
mothers, and children in stepfamilies or 
cohabiting relationships face higher risks 
of poor outcomes. . . . There is thus value 
for children in promoting strong, stable 
marriages between biological parents."”' 

• An Urban Institute scholar concludes, 
“Even among the poor, material hardships 
were substantially lower among married 
couple families with children than among 
other families with children. . . . The 
marriage impacts were quite huge, 
generally higher titan the effects of 
education. The impacts [of marriage] were 
particularly high among non-Hispanic 
black families.""^ 

• A Centers for Disease Control report 
notes, “Marriage is associated with a 
variety of positive outcomes, and 
dissolution of marriage is associated with 
negative outcomes for men, women, and 
their children."'' 

• A Center for Law and Social Policy Brief 
concludes, “Research indicates that, on 
average, children who grow up hi families 
with both their biological parents in a low- 
conllict marriage are belter off in a 
number of ways than children who grow 
up in single-, step-, or cohabiting-parent 
households."'^’ 

While scholars contmuc to disagree about 
the size of the marital advantage and tlie 
mechanisms by which it is conferred,^ the 


weight of social science evidence strongly 
supports the idea tliat family stnicturc matters 
and that the family stnicture that is most 
protective of child w-ell-being is the intact, 
biological, married family. 

TT. The Soctai, Science of Gay 
Parenting: A Competing Body of 
Evidence? 

Most of the research on family structure, 
however, does not directly compare children in 
intact married homes with children raised from 
birth by same-sex couples. Thus the pow-erful 
new consensus on family structure is on a 
collision course with a separate emergmg 
consensus from a related field: the social 
science literature on sexual orientation and 
parenting. 

Judith Stacey summed up this new 
challenge to the social science consensus on 
family structure in testimony before the U.S. 
Senate this way: 

The research shows that what places 
children at risk is not fathcrlcssncss, but 
the absence of economic and social 
resources that a qualified second parent 
can provide, wdicthcr male or female. . . 

. Moreover, the research on children 
raised by lesbian and gay parents 
demonstrates that these children do as 
well if not better than children raised by 
heterosexual parents. Specitically, the 
research demonstrates tliat children of 
same-sex couples are as emotionally 
healthy and socially adjusted and at 
least as educationally and socially 
successful as children raised by 
heterosexual parents.^ 

Other researchers, including at least two 
prominent professional associations, have 
made similar clahns.^ Advocates for same-sex 
marriage often rely on these studies to assert 
that scientific evidence shows that married 
mothers and fathers hold no advantages for 
children. As Mary' Bonauto, coiuiscl for the 
plaintiffs in the Massachusetts marriage 
litigation, wrote in the Summer 2003 edition 
of Human Rights, “[Clhild-rcarhig experts in 
the American Academy of Pediatrics, the 
American Psychiatric Association, and the 


- 2 - 
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American Psychological Association insist 
that the love and commitincnt of two parents is 
most critical for children — not the parents' sex 
or sexual orientation.""’ 

Similarly Evan Wolfson, head of Freedom 
to Marry, asserted recently, ‘'■|T|hcrc is no 
e^'idence to support the offensive proposition 
that only one size of faniil>^ must fit all. Most 
studies — including the ones that | Maggie | 
Gallagher relies on — reflect the common sense 
that what counts is not the family stmeture, 
but the quality of dedication, commitment, 
self-sacrifice, and love hi tlic household.'’” 

ITT. WEIGHING THE EVIDENCE 

How should legal thinkers and decision- 
makers ev aluate such competing claims about 
family structure and child well-being both 
allegedly grounded in social science cHdcncc? 

Numerous reviews of the literature on 
sexual orientation and parenting have been 
conducted.^" At least tlircc such reviews have 
pointed to the serious scientific limitations of 
the social science literature on gay parenting.” 

Perhaps tlic most thorougli review was 
prepared by Steven Nock, a sociologist at Uie 
University of Virginia who was asked to 
review several hundred studies as an expert 
witless for the Attonie}- General of Canada. 
Nock concluded: 

Through this anah'sis I draw my 
conclusions that 1) all of the articles I 
reviewed contained at least one fatal 
flaw of design or execution; and 2) not a 
single one of those stidies was 
conducted according to general accepted 
standards of scientific research.” 

Design flaws researchers have found in 
these studies include very' basic limitations: 

a. No nationally representative sample. 

Even scholars enthusiastic about imisex 
parenting, such as Stacey and Biblar/., 
acknowledge that 'There arc no studies of 
child development based on random, 
representative samples of [same-sex 
couple] families.”^' 


b. Limited outcome measures. Many of the 
outcomes measured by the research arc 
imrelated to standard measures of child 
well-being used by family sociologists 
(perhaps because most of the researchers 
are developmental psychologists, not 
sociologists). 

c. Reliance on maternal reports. Many 
studies rely on a mother’s report of her 
parenting skills and abilities, rather than 
objective measures of child outcomes. 

( 1 . No long-term studies. All of tlie studies 
conducted to date focus on static or short- 
tenn measures of child development. Few 
or none follow children of unisex parents 
to adulthood. 

But perhaps tlic most serious 
methodological critique of these studies, at 
least with reference to the family structure 
debate, is this: 

The vast majority of these studies 
compare single lesbian mothers to single 
heterosexual mothers. As sociologist 
Charlotte Patterson, a leading researcher on 
gay and lesbian parenting, recently summed 
up, "'|M|ost studies have compared children in 
divorced lesbian mother-headed families with 
children in divorced heterosexual mother- 
headed families,”^'’* 

Most of the gay parenting literature thus 
compares children in some fatlierless families 
to children in otlicr fatlierless family forms. 
The results mav' be relevant for some legal 
policy debates (such as custody disputes) but, 
in our opinion, they' arc not designed to shed 
light on family' structure per se, and cannot 
credibly be used to contradict the current 
weight of social science: family structure 
matters, and tlic family' stnicturc that is most 
protective a child well-being is the intact, 
married biological family. 

Children do best when raised by tlieir own 
married mother and father. 
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INTERESTS OF THE AMICI AND CONSENT TO FILE 

The National Organization for Marriage (NOM) is a nationwide, non-profit 
organization with a mission to protect marriage and the faith commnnities that 
sustain it. NOM was formed in response to the need for an organized opposition to 
same-sex marriage in state legislatures and it serves as a national resource for 
marriage-related initiatives at the state and local level, having been described by 
the Washington Post as “the preeminent organization dedicated to preventing the 
legalization of same-sex marriage.”' Tn 2008, NOM formed a California ballot 
initiative committee in support of Proposition 8, emerging as the largest single 
donor to the Prop 8 campaign. The outcome of this litigation will impact NOM’s 
ability to pursue its mission nationally. The National Organization for Marriage is 
exempt from federal income tax nnder Internal Revenue Code § 501(c)(4). 

All parties have consented to the filing of all amicus briefs. 

ARGUMENT 

I. The novel interpretation of the Tenth Amendment by the court 
below is a dramatic departure from long established practice and 
precedent. 


' Monica Hesse, Opposing Gay Unions With Sanity and a Smile, Washington Post, 
August 28, 2009, at COl . 
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The court below found that “DOMA plainly intrudes on a core area of state 
sovereignty — the ability to define the marital status of its citizens” and so “the 
statute violates the Tenth Amendment.” Memorandum at 28. 

As Professor Richard Epstein has noted, this is a “novel” understanding of 
the Tenth Amendment.^ Columnist Charles Lane suggested a reason for the novel 
conclusion: “In fairness to the judge, the Justice Deparhnent seems not to have 
presented these facts to the court, and they aren’t mentioned in the only historical 
document in the record before him, an affidavit from Harvard historian Nancy Cott 
from which [Judge] Tauro quotes frequently.’” 

Whatever the origin of the misunderstanding of the scope of the Tenth 
Amendment, the court below turned the Tenth Amendment on its head. Rather 
than protecting against federal usurpation of powers reserved to the states, the 
ruling below would allow each state to impose its own definition of marriage on 
the federal government in a sort of reverse Supremacy Clause. While Congress 
may adopt state classifications for purposes of federal law, it is under no 

^ Richard A. Epstein, Judicial Offensive Against Defense of Marriage Act, Forbes, 
July 12, 2010 at hllp:././www.forbes.com/2010/07./12..^gav-marriage-massac.husetts- 
supreme-court-opinions-coi iim nists-richard-a-epstein.html . 

’ Charles Lane, Judge Tauro ’s Questionable Fast, WASHINGTON POST, July 9, 

2010 at 

littp:;7voices.washingtonpost.coin/postpaiTisan/2010.''07/iud.ge tauros questionable 
past.html . 
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compulsion to do so. Plaintiffs offer no other example where such a reverse Tenth 
Amendment analysis is applied - forcing Congress to adopt state classifications for 
purposes of federal statutes. As the Department of Justice has noted, the court 
below also relied on a legal test for its Tenth Amendment that has been overruled. 
(Brief for the United States Department of Riblic Health and Hnman Services, at 
al. at 59-60). 

Here, Congress is not infringing npon the powers of any state to regnlate 
matters of family law, inclnding adopting its own definition of marriage. Similarly, 
there is no suggestion that Congress lacks anthority to legislate in the subject 
matter areas for which marriage is used to classify (e.g., taxation, immigration, 
etc.), but only that Congress must defer to each state in defining classifications and 
eligibility. Thus, under the court’s analysis below. Congress may unquestionably 
legislate in the area of taxation, but must defer to the states in determining who is 
permitted to file a Joint retnm. Or Congress may regnlate immigration statns, bnt 
must defer to individual state marriage laws in detennining whether to grant 
certain visa or citizenship applications, creating a patchwork effect in which 
federal statutes are applied differently to residents of different states (and potential 
conflict in matters involving more than one state). 
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The court below failed to consider that Congress regularly adopts definitions 
for purposes of federal law which may conflict with the definition which some or 
all states may ascribe to the same term. This provides for a uniform application of 
federal law tliroughout the country, without infringing upon the power of states to 
regulate domestic relationships. Moreover, in the specific context of marriage, 
there is a clear history of Congressional regulation for purposes of federal law. 

A. Historical and current precedent and practice demonstrate 
consistent adherence to the principle that Congress can regulate 
family law and define marriage in matters of federal law. 

As the Department of Justice has noted (Brief for the United States 
Department of Public Health and Human Services, at al. at 37-39) and contrary to 
Judge Tamo’s suggestion, Congress regularly defines tenns for purposes of federal 
law, including definitions which may differ from the definitions given by one or 
more states to those same terms. Specifically relevant here, there is abundant 
precedent for Congressional regulation of family and of marriage for purposes of 
federal law, including some which the Supreme Court has explicitly upheld. What 
follows is not an exhaustive list but one that is ample for purposes of illustrating 
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that the central holding of the court below is inconsistent with past precedents and 
practice."* 

Professors Linda Elrod and Robert Spector have noted: “Probably one of the 
most significant changes of the past fifty years [in American family law] has been 
the explosion of federal laws . . . and cases interpreting them. As families have 
become more mobile, the federal govemment has been asked to enact laws in 
numerous areas that traditionally were left to the states, such as . . . domestic 
violence, and division of pension plans.”*’ 

Domestic Relations 

Congressional enachnents of laws relating to domestic relations have a long 
history and are clearly part of current practice. Some examples are: 

Immigration. The Naturalization Act of 1802 provided that children of 
parents who have been naturalized will automatically become citizens unless their 


"* For a fuller accoimt of the relevant precedent, see Lyim D. Wardle, Section Three 
of the Defense of Marriage Act: Deciding, Democracy, and the Corrstitution 58 
DrakeL.Rev. 951 (2010). 

” Linda D. Elrod & Robert G. Spector, A Review of the Year in Family Law 2007- 
2008: Federalization and Nalionalizaiion Continue, 42 Fam. L.Q. 713, 713, 751 
(2009). 
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fathers were not naturalized.*’ An 1855 immigration law allowed citizenship to 
women who maixied citizens and to children of citizens.^ 

Land Grants. In 1803, Congress provided that homestead land south of 
Tennessee would be given only to heads of families or individuals over 21 .* An 
1804 law protected the land interest of “an actual settler on the lands to granted, for 
himself, and for his wife and family.”'* The Homestead Act of 1 862 specified 
grants would be limited to “any person who is the head of a family, or who has 
arrived at the age of twenty-one years.”*” In a 1 905 Supreme Court case, McCune 
V. Essig, the Court resolved a dispute between a daughter and her mother and 
stepfather over a land grant. ' * The daughter argued that state inlieritance law 
should be applied to provide her an interest in tire property but tire Court said “the 
words of the [federal Homestead Act] statute are clear” and rejected the daughter’s 
claim that state law, rather than federal, should apply. 


*’ Naturalization Act of 1 802, 2 Stat. 1 53 (1 802). 
’ Act of Feb. 10, 1855, 10 Stat. 604 (1855). 

* Act of Mar. 3, 1 803, 2 Stat. 229 (1803). 

"* Land Act of 1804, 2 Stat. 283 (1804). 

Homestead Act of 1862, 12 Stat. 392 (1862). 
" McQ/we V. Essig, 199 U.S. 382 (1905). 

Id. at 390. 
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Military Benefits and Pensions. In 1836, Congress enacted legislation 
bolstering pensions awarded to widows of Revolntionary War soldiers.’^ The 1890 
Dependent and Disability Pension Act also provided for widows and other family 
members of veterans.*"' Federal conrts interpreting military benefits laws have used 
federal interpretations of family, even at times where the definitions did not accord 
with state law.*^ 

Other Pensions. The federal Employment Retirement and Income Security 
Act (ERISA) and other federal pension laws have consistently been held to control 
the marital incidents of pensions.** *** ’ 


** Act of My 4, 1836, ch. 362, 5 Stat. 127, 127-28 (1836). 

'"* Act ofJnne 27, 1890, ch. 634, 26 Stat. 182, 182-83 (1890). 

**’ See United Stales v. Jordan, 30 C.M.R. 424, 429-30 (1960) (finding that the 
military could limit the defendant’s right to marry abroad becanse of special 
military concerns); United States v. Richardson, 4 C.M.R. 150, 158-59 (1952) 
(holding a marriage valid for purposes of military discipline, although it would 
have been invalid in the state where the marriage began); United States v. 
Rohrhaugh, 2 C.M.R. 756, 758 ( 1 952) (noting, inter alia, that common law 
marriages are specifically recognized “in a variety of matters”). 

*** See e.g., Boggs v. Boggs, 520 U.S. 833, 854 (1997) (pensions governed under 
ERISA, which preempts community property law); Mansell v. Mansell, 490 U.S. 
581, 594-95 (1989) (military retirement pay waived in order to collect veterans’ 
disability benefits governed by Uniformed Services Fonner Spouses’ Protection 
Act (USFSPA), not community property law); McCarty v. McCarty, 453 U.S. 210, 
232-33, 236 (1981) (citing Hisqiuerdo v. Hisquierdo, 439 U.S. 572, 590 ( 1 979)), 
superseded, by Uniformed Services Former Spouses’ Protection Act, Pub. L. No. 
97-252,96 Stat. 71 8 ( 1982) (codified as amended at lOU.S.C. § 1408 (2006)) 
(military retirement pay governed by federal law, not community property law)); 
Hisquierdo, 439 U.S. at 582, 590 (railroad retirement assets governed by federal 

7 
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Census. In the enabling legislation for the 1850 Census, Congress included a 
definition of family: “By the term family is meant, either one person living 
separately in a house, or a part of a house, and providing for Irim or herself, or 
several persons living together in a house, or in part of a house, upon one common 
means of support, and separately from others in similar circumstances. A widow 
living along and separately providing for herself, or 200 individuals living together 
and provided for by a common head, should each be numbered as one family. The 
resident inmates of a hotel, jail, garrison, hospital, an asylum, or other similar 
institution, should be reckoned as one family.” 

Copyright. In 1831, Congress enacted a law allowing a child or widow to 
inherit a copyright.'* In 1956, the U.S. Supreme Court issued a decision, DeSylva 
V. Ballentine, holding that, in the absence of a federal definition, state law 
controlled the question of who counted as a child for copyright law.’’' In 1978, 
Congress effectively reversed this decision by enacting a definition of “child” to 


law, not community property law); Yialchos v. Yialchos, 376 U.S. 306, 309 (1964) 
(United States Savings Bonds governed by federal law, not community property 
law, rmless fraud involved); Wissner v. Wissner, 338 U.S. 655, 658 (1950) 
(National Service Life Insurance Act governs beneficiary of policy, not community 
property laws). 

'^U.S. Census Bureau, Measuring America: The Decenniau Census from 
1790 TO 2000, at 9 (2002), available al 
http://w\vw'.ceiisus.gov,''prod/2002pubs/pol02-ina.Ddf . 

Act of Feb. 3, 1831, ch. 16, 4 Stat. 436 (1831). 

DeSylva V. Ballentine, 351 U.S. 570,582 (1956). 
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include a “person’s immediate offspring, whether legitimate or not, and any 
children legally adopted by that person” so as to ensure that - regardless of state 
law - copyright law would not exclude illegitimate children. 

Bankruptcy. Bankruptcy law determines the meaning of alimony, support 
and spousal maintenance using federal law rather than state law.^'Xhis has been 
recognized in federal court decisions. 

Marriage Definitions 

Immigration. The Immigration and Naturalization Act provides that 
marriages contracted for the purpose of gaining preferential immigration status are 
not valid for federal law purposes. Some states, to the contrary, recognize 
immigration marriages as valid or voidable.^"* To defer to state law on marriage for 


17U.S.C. § 101 (2006); Kenneth R. Redden, Federal Regulation OF Family 
Law §6.5 (1982). 

H.R. Rep. No. 95-595, at 364 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 
6320. 

Shaver v. Shaver, 736 F.2d 1314, 1316 (9th Cir. 1984) (bankruptcy courts look 
to federal — not state — law to determine whether obligation is in the nature of 
alimony, maintenance or support); Stout v. Prussel, 691 F.2d 859, 861 (9th Cir. 
1982). 

See 8 U.S.C. § 1 1 54(a)(2)(A) (2006); 8 U.S.C. § 1255(e). 

See In re Appeal of O’Rourke, 310 Mirm. 373, 246 N.W.2d 461, 462 (Minn. 

1 976); Kleinfield v. Veruki, 1 73 Va. App. 1 83, 372 S.E.2d 407, 4 1 0 (Va. Ct. App. 
1988); Lutwak v. United Stales, 344 U.S. 604, 611 (1953); id. at 620-21 (Jackson, 
J., dissenting); see also Adams v. Howerton, 673 F.2d 1036, 1040-41 (9th Cir. 
1994) (even if same-sex marriage was valid under state law, it did not count as a 
marriage for federal immigration law purposes); Garcia-Jaramiilo v. INS, 604 F.2d 

9 
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immigration purposes would allow one state to circmrrverrt the entire federal 
policy. 

Taxation. Federal tax law considers a couple who are married under state 
law but separated as mrrrrarried for tax purposes. A couple who consistently 
obtain a divorce at the end of the year to obtain single status for tax filing could be 
considered unmarried for state purposes but married for prrrposes of federal tax 
law.^^’ 

Census. The 201 0 Census is including same-sex marriages in its count of 
marriages.^’ Thus, the same-sex couples from states defining marriage as the rrnion 
of a man and a woman who get married in a state that allows same-sex couples to 


1236, 1238 (9tlr Cir. 1979) (arguing tlrat the possibility of irrarriage being a sham is 
irrelevant because of valid New Mexico marriage is deemed “frivolous'’ because of 
INS’ authority to inquire into irrarriage for iimnigration purposes); United States v. 
Sacco, 428 F.2d 264, 267-68 (9th Cir. 1970) (ruling, inter alia, that a bigamous 
marriage did not count as a marriage for federal law purposes). 

26 U.S.C. § 7703(a)(2), (b) (definitions of marital status). 

Rev. Rul. 76-255, 1976-2 C.B. 40. See generally Liirda D. Elrod & Robert G. 
Spector, A Review of the Year in Family Law 2007 2008: Federalization and 
Nationalization Continue, 42 Fam. L.Q. 7 1 3, 7 1 4-1 5 (2009) (discussing Nihiser v. 
Comm >, 95 T.C.M. (CCH) 1531 (2008); Perkins v. Comm >, 95 T.C.M (CCH) 

1 1 65 (2008); Proctor v. Comm ’r, 129 T.C. 92 (2007); 73 Fed. Reg. 37997 (July 2, 
2008)). 

Census to Recognize Same-Sex Marriages in ’10 Count, N.Y. Times, June 21 , 

2009, available at httn :/ywww.nvtimes.com/'2009/06/2 l/ u s/21 censiis.html? i- 1 ; 
Census Bureau Urges Same-Sex Couples to he Counted, USA Today, April 6, 

2010, available at hltp:/./www. usatodav.com/ncw's/iration/ceiisus/201 0-04-05- 
cetisus-aavs N.htm . 
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marry will be counted as “married” for Census purposes even though the state in 
which they live considers them unmarried. 

Pending Legislation 

The proposed Domestic Partnership Benefits and Obligations Act, H.R. 
2517, would provide government benefits to registered domestic partners 
(including same-sex couples who are married) of government employees that are 
equivalent to those given to spouses of employees. The proposed repeal of DOMA, 
H.R. 3567, would consider same-sex marriages as valid for federal law purposes 
even if they are not so recognized in the state of the couple. Ironically, the sponsor 
of this latter bill hailed Judge Tauro’s decision on DOMA, tliough its import would 
invalidate his own legislation.^* 

The argument that Congress lacks authority to define marriage for purposes 
of defining the term in federal statutes is clearly contrary to long precedent and 
practice. If the central holding of the court below that federal law caimot define 
marriage or family independent of state definitions were applied consistently, it 
would require the invalidation of current immigration, tax, bankruptcy, census. 


Press Release, Nadler Hails Federal Court Ruling Against the De fense of 
Marriage Act, July 8, 201 0 at 

http:/ynadler.liouse.,e:ov/index.php?optioiFcom content&task=^vievv&id^l5T7&Ite 
mid=i 19. 
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copyright, taxation laws and would be contrary to federal (including Snpreine 
Court) precedent upholding federal laws even when they contrast with state laws. 

B. The national government’s significant involvement in defining 
marriage for federal law purposes extends back to the Nineteenth 
Century and was approved by the U.S. Supreme Court. 

This case involves an area of federal jurisdiction — the definition of terms in 
the United States Code. In the inid-Nineteenth Century, Congress legislated 
heavily in another area of federal jurisdiction — the government of territories of the 
United States. Amicus recognizes that the relationship of the national government 
to territories is not the same as its relationship to the states. Althongh there was no 
conflicting state law at issue with respect to the federal territories here, both 
governance of the federal territories and definition for purposes of federal statutes 
are both limited in scope to matters that are clearly matters of federal jurisdiction. 
The specific example outlined here, however, is still highly relevant, involving as it 
does, federal adoption and promulgation of a substantive definition of marriage. In 
the case of the Defense of Marriage Act, Congress has enacted a substantive 
definition of marriage in an area of federal jurisdiction — the definition of terms 
used in federal law. In the case of the precedent of polygamy. Congress enacted a 
substantive definition of marriage in an area of federal jurisdiction — plenary 
authority over federal territories. 
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Between 1862 and 1894, Congress passed five separate statntes intended to 
repress the development of polygamy as a recognized marriage system in the 
United States: the Morrill Anti-Bigamy Act of 1862^"^, the Poland Act of 1874^“, 
the Edmunds Anti-Polygamy Act of 1882^', the Edmunds-Tucker Act of 1887^^ 
and the Utah Enabling Act of 18947^ 

The Morrill Anti-Bigamy Act, approved by Congress in 1 862 and signed by 

President Abraham Lincoln, criminalizes in federal law attempts at polygamy in 

federal territories. The Act was described in the chapter laws as “An Act to punish 

and prevent the Practice of Polygamy in the Territories of the United States and 

other Places.’”"* The relevant portion of the law read: 

That every person having a husband or wife living, who shall marry 
any otlier person, whether married or single, in a Territory of tlie 
United States, or other place over which the United States have 
exclusive jurisdiction, shall, except in the cases specified in the 
proviso to this section, be adjudged guilty of bigamy, and, upon 
conviction thereof, shall be punished by a fine not exceeding five 
hundred dollars, and by imprisonment for a term not exceeding five 
years: Provided^ nevertheless. That this section shall not extend to any 


Statutes at Large, 37* Congress, 2d Session, Ch. 126 at http://rs6.1oc.gov7cgi- 
biTi/aiiipage?collId=llsl&fileName=0 1 2/llslO 1 2.db&i'ecNum=532 . 

“ 18 Stat. 253, 1874. 

Forty-seventh Congress, Sess. I, Ch. 47. 

**** 24 Stat. 635, 1887. 

” Act of July 16, 1894, ch. 138, 28 Stat. 107. 

*"* Statutes at Large, 37* Congress, 2d Session, Ch. 126 at litt p:././rs6.1oc.gov./cgi- 
bin.''ampage?collId=llsl&fileName=0 i 2./ilsl0 i 2.db&recNum=532 
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person by reason of any former marriage whose hnsband or wife by 
such marriage shall have been absent for five successive years without 
being known to such person within that time to be living; nor to any 
person by reason of any former marriage which shall have been 
dissolved by the decree of a competent court; nor to any person by 
reason of any fonner marriage which shall have been aimulled or 
pronoimced void by the sentence or decree of a competent court on 
the ground of the nullity of the marriage contract. 

This measure regulates marriage in federal law in two ways: it criminalizes 
polygamy, and it also establishes in federal law the common law standard that a 
spouse who has been missing for a prescribed number of years is “judicially dead” 
for the purpose of remarriage. Both of these are clear examples of regulating 
marriage for the purpose of federal law. 

Like DOMA, the Congressional ban on polygamy was challenged in federal 
court. That issue was eventually resolved in the U.S. Supreme Court in a landmark 
decision, Reynolds v. United States:'^ 

As to marriage, the Court said: 

Marriage, while from its very nature a sacred obligation, is 
nevertheless, in most civilized nations, a civil contract, and usually 
regulated by law. Upon it society may be said to be built, and out of 
its fruits spring social relations and social obligations and duties, with 
which government is necessarily required to deal. ... In our opinion, 
the statute immediately under consideration is within the legislative 
power of Congress. It is constitutional and valid as prescribing a rule 

98 U.S. 145 (1878). 
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of action for all those residing in the Territories, and in places over 
which the United States have exclusive control. 

The Poland Act facilitated prosecutions under the Morrill Act by giving 
jurisdiction over all cases arising in Utali to the federal courts. The Edmunds Act 
made bigamy a felony and created a misdemeanor of “unlawful cohabitation.” The 
point of this latter crime was to aid prosecutions since the government could more 
easily show cohabitation occurred than to prove a marriage (since the religious 
marriage records were not made available to the government). 

In Murphy v. Ramsey, the Supreme Court upheld the Edmunds Act against a 
challenge arguing the law criminalized behavior ex post facto.^'’ The Court said the 
law criminalized continuing cohabitation rather than past marriages. The Edmunds 
was also addressed by the Supreme Court in Ex Parte Snow/^ which said a 
defendant could only be charged once witli unlawful cohabitation and in Cannon v. 
United States, which said a defendant’s promise not to engage in sexual intercourse 
does not preclude prosecution.^® The Edmunds- Tucker Act disincorporated the 


“ Id. at 165-166. 

” Murphy v. Ramsey, 1 1 4 U.S. 1 5 (1 885). 

Ex Parte Snow, 20 U.S. 274 (1887). 

Cannon v. United States, 116 U.S. 55, 72 (1885) (“[cjompacts for sexual non- 
intercourse, easily made and easily broken, when the prior marriage relations 
continue to exist, with the occupation of the same house and table and the keeping 
up of the same family unity, is not a lawful substitute for the monogamous family 
which alone the statute tolerates.”). 
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LDS Church. The Act was upheld by the U.S. Supreme Court in The Late 
Corporation of the Church of Jesus Christ of Latter-day Saints v. United States.'*'^ 
In that case, the Court authorized the escheatment of church property because of 
the continued practice of polygamy. 

When Congress allowed Utah to be admitted as a State, the Enabling Act 
specified that while religious liberty would be protected “polygamous or plural 
marriages are forever prohibited.”"*' 

II. The court below ignored crucial state interests in marriage that 
amply justify Congress’ decision to enact DOMA. 

To bolster its conclusion that DOMA violates the U.S. Constitution, the 
court below referenced a companion case (consolidated here) that held DOMA’s 
definition of marriage in federal statutes violated the Fourteenth Amendment. 
Other parties will more fully address the serious mistakes in the court’s analysis. 
Amicus merely adds that the mistake in the court’s analysis of the public interests 
served by DOMA is similar to the mistake the court made in analyzing the 
application of the Tenth Amendment to the commonsense exercise of Congress’ 
power to specify the meaning of terms it uses in statutes. In both cases, the court 
below failed to address relevant precedent that would argue in favor of a result 

The Late Corporation of the Church of Jesus Christ of Latter-day Saints v. 
United States, 136 U.S. 1 (1890). 

"" Act of July 16, 1894, ch. l38,28 Stat. 107. 
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contrary to that reached by the court. Specifically, the court failed to address a 
body of persuasive precedent from other jurisdictions that found the foremost of 
the interests advanced by Congress amply justifies retaining the definition of 
marriage as the union of a man and a woman. 

The court below thus notes the interests Congress intended to advance when 
it enacted DOMA but finds it unpersuasive. Memorandum at 23-27. The court 
below stated it could “readily dispose of the notion that denying federal 
recognition to same-sex marriages might encourage responsible procreation” 
relying on (1) a government disavowal of this interest, (2) “a consensus . . . among 
the medical, psychological, and social welfare comimmities that children raised by 
gay and lesbian parents are just as likely to be well adjusted as those raised by 
heterosexual parents,”"*^ (3) a conclusion that “such a denial does nothing to 
promote stability in heterosexual parenting,” and (4) the observation that married 
couples are not required to have children. Memorandum at 23-24. 

These arguments, however, are not relevant to the actual interests Congress 
sought to advance. In the House Report referenced by the court below. Congress 
referenced a scholarly report noting “marriage is a relationship which the 

The court’s statement here is irrelevant to the case at hand since Congress has 
not asserted that a certain orientation of parents is preferable but rather that, all 
things being equal, children will benefit by being raised by their own mother and 
father. 
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community socially approves and encourages sexual intercourse and the birth of 
children. It is society’s way of signaling to would-be parents that their long-term 
relationship is socially important — a public concern, not simply a private affair.”"*^ 
The Report goes on to say: “That, then, is why we have marriage laws. Were it not 
for the possibility of begetting children inherent in heterosexual unions, society 
would have no particular interest in encouraging citizens to come together in a 
committed relationship.”'*"' 

Far from dismissing these interests, other courts have given them great 

weight. In holding that New York’s marriage law was consistent with the state’s 

constitutional guarantees, the New York Court of Appeals found, 

the Legislature could rationally decide that, for the welfare of 
children, it is more important to promote stability, and to avoid 
instability, in opposite-sex than in same-sex relationships. 

Heterosexual intercourse has a natural tendency to lead to the birth of 
children; homosexual intercourse does not. Despite the advances of 
science, it remains true that the vast majority of children are bom as a 
result of a sexual relationship between a man and a woman, and the 
Legislature could find that this will continue to be true. The 
Legislature could also find that such relationships are all too often 
casual or temporary. It could find that an important function of 
marriage is to create more stability and permanence in the 


House Report 104-664 (July 9, 1996) at hltp://wvvw. , gpo.gov/fdsvs/pkg/CRPT- 
1 04hrDt664/pdl7'CRPT- 1 04hrpt664.pdf at 1 3 (quoting Marriage in America: A 
Report to the Nation 10 (Council on Families in America 1995) reprinted in 
Promises TO Keep: Decline and Renew.^l of Marriage in America 303 (David 
Popenoe, et al., eds, 1996)). 

"'"'id. at 14. 
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relationships that cause children to be born. It thus could choose to 
offer an inducement-in the fonn of marriage and its attendant benefits- 
to opposite-sex couples who make a solemn, long-tenn commitment 
to each other. 

The court further said: 

The Legislature could rationally believe that it is better, other things 
being equal, for children to grow up with both a mother and a father. 
Intuition and experience suggest that a child benefits from having 
before his or her eyes, every day, living models of what both a man 
and a woman are like. It is obvious that there are exceptions to this 
general rule — some children who never know their fathers, or their 
mothers, do far better than some who grow up with parents of both 
sexes — but the Legislature could find that the general rule will usually 
hold.'''’ 

The Maryland Court of Appeals similarly noted: 

safeguarding an environment most conducive to the stable 
propagation and continuance of the human race is a legitimate 
govemment interest. The question remains whether there exists a 
sufficient link between an interest in fostering a stable environment 
for procreation and the means at hand used to further that goal, i.e., an 
implicit restriction on those who wish to avail themselves of State- 
sanctioned marriage. We conclude that there does exist a sufficient 
link. . . . This “inextricable link” between marriage and procreation 
reasonably could support the definition of marriage as between a man 
and a woman only, because it is that relationship that is capable of 
producing biological offspring of both members (advances in 
reproductive technologies notwithstanding).''^ 


‘'^Hernandez v. Robles, 7 N.Y.3d 338, 359,855 N.E.2d 1 (NY 2006). 
“Id. at 359-360. 

” Deane v. Conaway, 40 1 Md. 2 1 9, 932 A.2d 571, 630-63 1 (Md. 2007). 
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To take yet one more example,^* in an opinion concurring in the Washington 
Supreme Court’s decision that the state’s marriage law was constitutional. Justice 
J.M. Johnson said: 

A society mindful of the biologically unique nature of the marital 
relationship and its special capacity for procreation has ample 
justification for safeguarding this institution to promote procreation 
and a stable enviromnent for raising children. Less stable homes 
equate to higher welfare and other burdens on the State. Only 
opposite-sex couples are capable of intentional, unassisted 
procreation, unlike same-sex couples. Unlike same-sex couples, only 
opposite-sex couples may experience unintentional or unplaimed 
procreation. State sanctioned marriage as a union of one man and one 
woman encourages couples to enter into a stable relationship prior to 
having children and to remain committed to one another in the 
relationship for the raising of children, plaimed or otherwise.'*^ 

These excerpts make abundantly clear that the procreation interest noted by 

Congress is not trivial but rather deserving of greater deference than the court 

below gave it. 

Tn addition to disregarding persuasive precedents on procreation, the court 
below also ignored a plausible rationale for Congress’ interest in conserving 
resources. 


See also Morrison v. Sadler, 82 1 N.E.2d 1 5, 24-25 (Indiana App. 2005); 
Goodridge v. Department of Public Heallh, 440 Mass. 309, 798 N.E.2d 941, 995- 
996 (Mass. 2003) (Justice Cordy dissent). 

'"’Andersen v. King County, 158 Wash. 2d 1, 138 P.3d 963, 1002 (Wash. 2006) 
(J.M. Johnson., J. concurring). 
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The court below said it “could discern no principled reason to cut 
government expenditures at the particular expense of Plaintiffs, apart from 
Congress’ desire to express its disapprobation of same-sex marriage.” 
Memorandum at 26-27. Assuming ill will is not usually the best way of 
understanding government motives, however. Congress could as easily have 
recognized that if marriage has nothing to do with a broader social purpose such as 
fostering responsible procreation, there would be nothing to prevent any two 
people where one is, for example, dying from cancer to enter a same-sex marriage 
for the purpose of passing on social security benefits. These would not be sham 
marriages; they would be based on love but would not likely advance the kinds of 
interests meant to be furthered by Social Security laws. 

The failure of the court below to examine directly relevant precedent in the 
context of federal regulation of marriage, persuasive precedent in the context of the 
public’s interests in marriage and procreation, and common-sense in Congress’ 
interests in preserving the public treasury fatally compromise its decisions that 
DOMA is unconstitutional. 

CONCLUSION 

For the foregoing reasons, amicus curiae respectfully requests that this 
Honorable Court reverse the judgment of the district court. 
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Respectfully submitted. 


s/ William C. Duncan 
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Can We Please Ju s t Start Ad mitt ing That We Do Actually Want To indo ctri nate Kids'^ 

Daniel Villareal 
Queerty.com 

httn:,//ftT\’Vt\auecrrtrcom/can-we-piease-iust-start-admittiiia-that-we-do-acti!ailv-want-to- 
indoctrinate-kids-20 1 10512/ 


In response to New York’s recently introduced marriage equality bill , the so-called National 
Organization for Marriage got a bunch of pictures of black people and some guy who sounds like 
Foghorn Leghorn to repeat the same lies about indoc tr inating schoolchildren t hat they ran in 
2009 . They accuse us of exploiting children and in response we say, “NOOO! We’re not gonna 
make kids learn about homosexuality, we swear! It’s not like we’re trying to recruit your 
children or anything.” But let’s face it — that’s a lie. We want educators to teach future 
generations of children to accept queer sexuality. In fact, our very future depends on it. 


The battle over Tennessee’s ’’Don’t Sav Gav Bill” has made this most apparent. Why would 
anybody get all up in arms about punishing teachers who mention queers in the classroom unless 
we wanted teachers to do just that? In response against the bill, FCKH8 hired some little girls to 
dro p F-bo mbs in their online PSAs and gave out hundreds of “Don’t B H8N on the Homos” t- 
shirts, wristbands, pins and stickers to school children in front of TV cameras. Recruiting 
children? You bet we are. 

Why would we push anti-bullvir ii J programs or social studies classes that teach kids about the 
historical contributions of famous queers unless we wanted to deliberately educate children to 
accept queer sexuality as normal? 

Remember, Prop 8 passed aionu age lines with the very old voting largely in favor of it. The 
younger generation doesn’t fear homosexuality as much because they’re exposed to fags on TV, 
online, and at school. And I don’t know a single lesbian, gay, bisexual, or transgender person 
who wants that to stop. I for one certainly want tons of school children to learn that it’s OK to be 
gay, that people of the same sex should be allowed to legally marry each other, and that anyone 
can kiss a person of the same sex without feeling like a freak. And I would very much like for 
many of these young boys to grow up and start fucking men. I want lots of young ladies to 
develop into young women who voraciously munch box. I want this just as badly as many 
parents want their own kids to grow up and rub urinary tracts together to trade proteins and 
forcefully excrete a baby. 

1 and a lot of other people want to indoctrinate, recruit, teach, and expose children to queer 
sexuality AND THERE’S NOTHING WRONG WITH THAT. Hell, our opponents even do the 
same. Yes, they regularly appeal to parents, older adults, and “values voters” through their 
advertising but they also provide organizing materials so students so they can challenge queer 
acceptance on their own “Day of Dialogue.” The old Day of Dialogue website even contained a 
press kit so student organizers could alert the local media to come and cover their campaign. 
Anti-gay opponents are already unabashedly indoctrinating our children with the church and 
conservative politicians on their side and they make no bones about it. 
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Sure, they blow the few instances of parental disagreement over queer education histrionicall y 
out of proportion , but we do our opponents an even greater service when we trip all over 
ourselves promising not to mention queers in front of the kids when in fact we’d love to. And 
because we hide from this very basic fact and treat it like something to be ashamed of, we end up 
with watered-down unemotional pleas for equality like New York For Marriage Equality’s 
incredibly weaksauce ad: 

Committed, loving relationships! Wedding vows! Until death do us part! Wejust wanna be able 
to say “1 Do!” Forget the thousands of social benefits that regularly screw over queer people 
without marriage equality. Forget that marriage equality states have lower rates of queer youth 
and teen suicide. Forget that not educating our kids about queer issues makes them ignorant, 
hateful little morons. All that doesn’t matter just as long as Mary Jo Kennedy and Jo- Ann Shain 
can sit on a couch with matching glasses and haircuts and dispassionately discuss semantics. 

Do you really think Mary Jo and Jo-Ann are gonna convince a bunch of parents who have just 
seen NOM’s scary ad that schools aren’t gonna teach their kids about gay fisting and anal sex? 

So what if NOM’s ad is full of lies and distortions? You know why they keep using those same 
tired old lies? BECAUSE TECEY WORK. And if we plan on responding to scare tactics about 
indoctinating kids and outlawing religion with polite lesbian discussions about commitment, 
we’ve already lost. 

Flow about this? Flow about we accept that we want kids to think better about queers and then 
create ads — with tons of verifiable supporting evidence — that just plainly state that denying 
marriage equality ruins people’s lives? That would at least be honest and a heck of a lot more 
compelling then this fearful mincing we’re doing to the tune and delight of our foes. 

PS. You can help get New York’s marriage bill passed: call leuislators . donate cash, or join a 
phonebank. 
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STATEMENT OF INTEREST OF THE AMJC/ 

The voices of tens of millions of Americans are represented in the broad 
cross-section of faith communities that join in this brief. Our theological 
perspectives, though often differing, converge to support the proposition that the 
traditional, opposite-sex definition of marriage in the civil law is not only 
constitutional but vital to the welfare of families, children and society. Faith 
communities have the deepest interest in the legal definition of marriage and in the 
stability and vitality of that time-honored institution. Our traditions and teachings 
explain, define, support, and sustain the institution of marriage, both religiously 
and socially. We seek to be heard — with basic fairness and accuracy — in the 
democraric and judicial forums where the fate of that foundational institution will 
be decided. Statements of interest of the individual amici may be found in the 
addendum to this brief. 


' This brief is filed with the written consent of all parties. See Ffd. R. App. P. 

29(a). No party’s counsel authored the brief in whole or in part; no party or party’s 
counsel contributed money intended to fund preparing or submitting the brief; and 
no person — other than the amkms curiae, its members, or its counsel — contributed 
money intended to fund preparing or submitting the brief. 
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INTRODUCTION 

With the overwhelming support of the American people, the Congress of the 
United States enacted, and the President signed, the Defense of Marriage Act 
(“DOMA”) to preserve the traditional definition of marriage in federal law. 
DOMA does not disturb state-law definitions of marriage or trench on state 
prerogatives over domestic relations. Indeed, one of DOMA’s primary purposes 
(in a provision not at issue here) is to preserve the authority of each state to 
determine for itself the definition of marriage. Nevertheless, Congress properly 
has a voice in the great national debate over same-sex marriage. Although it 
cannot define marriage for state-law purposes. Congress certainly has the authority 
to define its meaning for purposes of federal law and, in so doing, to express its 
considered judgment about how mairiage should be ordered to achieve its vital 
social ends. DOMA does just that. 

As a statute subject to rational-basis review, DOMA is entitled to broad 
deference and respect from the federal courts. That standard does not allow the 
judiciary to second-guess Congress’s moral and majoritarian judgment on a public 
policy matter of such fundamental importance. Yet in substance, that is precisely 
what the district court did. It invalidated DOMA as if it were nothing more than 
raw, anti-homosexual bigotry. That is inaccurate and unfair. To be sure, a few 
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members of Congress spoke harshly in the debate leading up to the vote. Like 
most, we reject any effort to disparage gays and lesbians. But the intemperate 
expressions of a few cannot vitiate the numerous rational bases supporting 
Congress’s judgment that the traditional definition of marriage be preserved in 
federal law. 

As set forth below, social science, common sense and the vast experience of 
these amici in family matters support Congress’s conclusion that marriage, defined 
as the union of one man and one woman, is closely tied to the welfare of children, 
the well-being of the family, and the health of the nation. Our understanding is 
based not only on the teachings of our respective faith traditions, but on carefully 
reasoned judgments about the nature and needs of individuals (especially children) 
and society, and on literally millions of hours of counseling and ministry. As we 
affirm the dignity of homosexual persons and condemn anti-gay bigotry, we urge 
this Court to uphold the constitutionality of Congress’s decision to preserve the 
traditional definition of marriage in federal law. 
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ARGUMENT 

I. THE UNITED MORAU JUDGMENT OF CONGRESS AND THE 
PRESIDENT IN RETAINING THE TRADITIONAU 
DEFINITION OF MARRIAGE FOR FEDERAU UAW IS 
ENTITUED TO BROAD JUDICIAU DEFERENCE. 

The central issue in this appeal is whether section 3 of the Defense of 

Marriage Act (“DOMA”)“ satisfies rational-basis review under the Fifth 

Amendment.’ Codified at 1 U.S.C. § 7, section 3 of DOMA does nothing more 

than formally adopt the age-old definition of the word “marriage” for federal law: 

In determining the meaning of any Act of Congress, or of any ruling, 
regulation, or interpretation of the various administrative bureaus and 
agencies of the United States, the word “marriage” means only a legal 
union between one man and one woman as husband and wife, and the 
word “spouse” refers only to a person of the opposite sex who is a 
husband or a wife. 

1 U.S.C. § 7. 

Even 25 years ago this provision would have been so self-evident as to be 
superfluous. But that changed as the great democratic debate over same-sex 


’ Texmal references to “DOMA” should be understood as “DOMA section 3.” 

’ We do not address the district court’s tenuous Spending Clause and Tenth 
Amendment holdings, except to agree with the United States that the district 
court’s holding on these grounds is without merit. See Brief for the United States 
Department of Health and Human Servs., et ah, Commonweallh of Mass. v. United 
Slates Dep’t of Health and Human Servs. (Jan. 13, 2011) (Nos. 10-2204, 10-2207, 
and 10-2214), at 55-62 (“United States Brief’). 

4 
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marriage got underway in the 1990s and some began challenging the cultural and 
legal definition of marriage. In response, Congress enacted DOMA. 

DOMA is a mere rule of interpretation specifying what Congress intends by 
the word “marriage” in its own statutes and in the rules and regulations of federal 
agencies. It does not regulate maiTiage itself or disturb state definitions of 
marriage. On the contrary, a key purpose of DOMA — both section 7 and its other 
provisions — is to ensure that states remain free to set their own marriage policies 
while also ensuring that no state may unilaterally define marriage for a sister state 
or for the federal government. See, e.g., H.R. Rep. 104-664, at 6-10 (1996) 

(“House Report”). 

As a definition intended to control the interpretation of federal law en masse, 
DOMA is unremarkable. It resembles the definitions of the Dictionary Act, see 
I U.S.C. § I , that the Supreme Court has followed carefully to ensure adherence to 
congressional intent. See, e.g., Rowland v. California Men’s Colony, 506 U.S. 

194, 199-201 (1993) (determining whether “person” includes associations). 

A. The Controlling Rational-Basis Standard Entitles DOMA to 
Maximum Judicial Deference. 

Plaintiffs’ attack on DOMA merits only rational-basis review. DOMA 
neither infringes a fundamental right nor discriminates against a suspect class and 
thus must be accorded the broadest judicial deference. See Heller v. Doe, 509 U.S. 
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312,31 9-320 ( 1 993). Every appellate court decision, both state and federal, to 
address the validity of traditional opposite-sex marriage laws under the federal 
Constitution has reviewed (and upheld) them under rational-basis review. See, 
e.g., CUizens for Equal Prol. v. Bruning, 455 F.3d 859, 867 (8th Cir. 2006); Baker 
V. Nelson, 191 N.W.2d 185, 186 (Minn. 1971); see also Baker v. Nelson, 409 U.S. 
810 (1972) (dismissing appeal seeking to establish right of same-sex marriage for 
want of a substantial federal question). 

When attacking an act of Congress, the hurdle of rational-basis review is 
almost insurmountable. That standard is a “paradigm of judicial restraint,” FCC v. 
Beach Commc’ns, Inc., 508 U.S. 307, 315 (1993), that forbids “the judiciary [to] 
sit as a superlegislature to judge the wisdom or desrrabihty of legislative pohcy 
determinations,” New Orleans v. Dukes, 427 U.S. 297, 303 (1976) (per curiam). It 
presumes legislation is valid and burdens the plaintiff with eliminating every 
conceivable rational reason — whether Congress thought of it or not — that might 
support it. Beach Commc’ns, 508 U.S. at 315 (“[Tjhose attacking the rationahty of 
the legislative classification have the burden ‘to negative every conceivable basis 
which might support it.”') (citation omitted). 

Contrary to the court below, the Supreme Court’s decision in Lawrence v. 
Texas, 539 U.S. 558 (2003), did nothing to change the standard in cases 
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challenging the traditional definition of marriage. As this Court recently held, 
“Lawrence did not identify a protected liberty interest in all forms and manner of 
sexual intimacy. Lawrence recognized only a narrowly defined liberty interest 
in adult consensual sexual intimacy in the confines of one’s home and one’s 
own private life.” Cook v. Gales, 528 F.3d 42, 56 (1st Cir. 2008) (citing 
Lawrence, 539 U.S. at 567) (emphasis added). Lawrence did not recognize either a 
fundamental right to same-sex marriage or a right to federal recognition of a state- 
sanctioned same-sex marriage. Likewise, this Court has joined with its “sister 
circuits in dechning to read [the Supreme Court’s decision in Romer v. Evans, 517 
U.S. 620 (1996)] as recognizing homosexuals as a suspect class for equal 
protecdon purposes.” M. at61. 

DOMA also merits special deference because of its subject matter. This is 
no mere commercial legislation adjusting the benefits and burdens of economic life 
following the ordinary horse trading of congressional legislation. DOMA reflects 
the united judgment of Congress and the President on a matter of basic public 
policy. Tt was enacted by an overwhelming, bipartisan majority of 85 votes in the 
Senate and 342 votes in the House of Representadves.'^ Not only did President 

'' See official onhne vote counts in the Senate and House, available at htt.D:/./www'. 
senate.gOv/legislative/l.lS/ roll call lists/roll call vote cfm.cfm? congress=104& 
session=2&x'ote=002S0; http:/7cierk.house.Eov/evs/T996/roll316.xml. 
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Clinton sign DOMA into law,^ but the U.S. Department of Justice twice opined 
that DOMA is constitutional/’ The Supreme Court has instructed that “[w]hen this 
Court is asked to invalidate a statutory provision that has been approved by both 
Houses of the Congress and signed by the President, pardcularly an Act of 
Congress that confronts a deeply vexing national problem, it should only do so for 
the most compelhng constitutional reasons.” Clinton v. City of New York, 524 U.S. 
417, 447 n.42 (1995) (citation omitted). DOMA is entitled to judicial respect 
because it fits this description exactly. 

DOMA hkewise merits deference because it reflects Congress’s fact-finding 
authority. Congressional findings are accorded deference, both because of 
Congress’s greater institutional competence with regard to fact-finding in areas of 
public pohcy and “out of respect for its authority to exercise the legislative power 
... lest [courts] infringe on traditional legislative authority.” Turner Broad. Sy.s., 
Inc. V. FCC, 520 U.S. 1 80, 1 96 (1 997); see U.S. Const. Art. I, § 1 (“All legislative 
Powers herein granted shall be vested in a Congress of the United States.”). 

’ Statement on Same-Gender Marriage, 2 Pub. Papers 1635 (Sep. 20, 1996). 

^ Letter from Andrew Fois, Asst. Attorney General, to Rep. Henry J. Hyde, May 
14, 1996 (“The Department of Justice believes that H.R. 3396 would be sustained 
as constitutional ....”), reprinted in House Report at 34; Letter from Ann M. 
Harkins, for Andrew Fois, Asst. Attorney General, to Rep. Charles T. Canady, 
May 29, 1996 (“The Administration continues to beheve that H.R. 3396 would be 
sustained as constitutional if challenged in court, and that it does not raise any legal 
issues that necessitate further comment by the Department.”), reprinted in id. 
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Congress’s finding that “civil society has an interest in maintaining and protecting 
the institution of heterosexual marriage because it has a deep and abiding interest 
in encouraging responsible procreation and child-rearing” is thus entitled to 
deference. House Report at 13. 

Given the breadth of deference due, it is httle wonder that federal courts 
rarely strike down acts of Congress under rational-basis review. It appears that not 
since Jimenez v. Weinberger, 41 7 U.S. 628 (1974), has the Supreme Court done so. 
Nothing about DOMA makes it a candidate to join this small and discredited 
category of laws. 

B. The District Court Erred in Rejecting DOMA Because It 
Reflects Moral Judgments Regarding Traditional Marriage. 

The district court’s dismissive opinion evinces none of the judicial respect 
due congressional legislation under rational-basis review. The court brushed aside 
Congress’s concerns and policy judgments about the importance of sustaining 
traditional marriage, as if recent support for the novel experiment of same-sex 
marriage were self-evidently correct and any opposition bespoke animus against 
homosexuals. It even gave short shrift to the Administration’s (unduly) narrow 
defense of DOMA as a way of maintaining an orderly status quo at the federal 
level while marriage law at the state level evolves. 
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The district court’s misapplication of the rational-basis test arose from two 
erroneous propositions: (1) that under rational-basis review “the Constitution 
[does not] allow Congress to sustain DOMA by reference to the objective of 
defending traditional notions of morality,” Doc. 70, at 26; see also id. at 26 n.l 14, 
and (2) that DOMA was in fact based solely on traditional morahty. The second 
proposition is wrong as a factual matter, as demonstrated in Part U below, while 
the first rests on a misreading of the Supreme Court’s decisions in Lawrence and 
Romer that contradicts this Court’s extensive review of those opinions in Cook v. 
Gales, 528 F.3d 42 (C Cir. 2008). 

The district court’s holding that morality cannot be the primary basis for 
legislation under rational-basis review is simply incorrect. As this Court noted 
while parsing Lawrence and Romer, “[i]t is well established that a ‘legislature 
[can] legitimately act ... to protect the societal interest in order and morality.’” Id. 
at 52 (quoting Barnes v. Glen Theatre, Inc., 501 U.S. 560, 569 (1 991 )). 

In Cook, this Court explained that “if Lawrence had apphed traditional 
rational basis review” to the Texas law criminalizing homosexual sodomy, then 
“the convictions under the Texas statute would have been sustained” because under 
rational-basis review the “governmental interest in prohibiting immoral conduct” is 
sufficient. 528 F.3d at 52. “Thus, Lawrence' % holding can only be squared with 
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the Supreme Court’s acknowledgment of morality as a rational basis by concluding 
that a protected liberty interest was at stake, and therefore a rational basis for the 
law was not sufficient.” Id. at 53. This Court carefully described that “protected 
hberty interest” as “adult consensual sexual intimacy in the confines of one’s home 
and one’s own private life.” Id. at 56. In short, Lawrence guarantees some 
heightened protection (how much is unclear, see id. at 52) against governmental 
regulation of “private, consensual sexual intimacy.” Id. But it does not call into 
question governmental protection or promotion of morality as an appropriate basis 
of legislation under rational-basis review. And Lawrence specifically disclaimed 
any effort to extend its reasoning to governmental recognition of same-sex 
relationships. Lawrence, 539 U.S. at 578 (the Court’s decision did “not involve 
whether the government must give formal recognition to any relationship that 
homosexual persons may seek to enter”). 

This Court’s reading of Romer was similarly narrow and demonstrates that 
Romer does not undermine Congress’s ability to pass legislation based on 
traditional morality: 

The ground for decision [in Romer} was the notion that where “a law 
is challenged as a denial of equal protection, and all that the 
government can come up with in defense of the law is that the people 
who are hurt by it happen to be irradonally hated or irrationally 
feared, ... it is difficult to argue that the law is rational if ‘rational’ in 
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this setting is to mean anything more than democratic preference." 

Milner v. Apfel, 148 F.3d 812, 817 (7th Cir.1998) (Posner, J.). 

Cook, 528 F.3d at 61. The Supreme Court construed the law in Romer as 
rendering homosexuals “a stranger” to Colorado’s laws by withdrawing from them 
“specific legal protection from the injuries caused by discrimination” and 
“imposjing] a special disability” on them when seeking such protecrion. Romer, 

517 U.S. at 635, 627, 631. The Court found the law alien to our democradc system 
and that it could be explained only by irrational, anti-homosexual animus. But like 
Lawrence, Romer haA nothing to do with officially recognizing, reinforcing, or 
subsidizing same-sex relationships, or with the general validity of moral precepts 
as a basis for legislation. And in contrast with the unprecedented citizens’ 
initiative in Romer, laws limiting maniage to the traditional definition were, until 
recently, ubiquitous and remain the norm in the United States. The district court’s 
selective quotations from Lawrence and Romer do not Justify its cavalier rejection 
of Congress’s interest in “defending traditional notions of morality.” House 
Report at 33. Neither case remotely suggests that legislation is invalid or even 
suspect if, like DOMA, it rests in part on moral premises. 

Indeed, the very notion is absurd. Nearly all legislation involves moral 
judgments. Dandridge v. Williams, 397 U.S. 471, 487 (1970) (“[cjonflicting 
claims of morality and intelligence are raised by opponents and proponents of 
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almost every [legislative] measure.”)- The great legislative debates of the past 
century — from business and labor regulations, to civil rights legislation, to 
environmentalism, to military spending, to universal health care, etc. — centered on 
contested questions of moraUty. The same is true of our current democratic 
conversation about the definition and purpose of marriage, which the Supreme 
Court long ago recognized as having “more to do with the morals and civihzation 
of a people than any other institution.” Maynard v. Hill, 1 25 U.S. 1 90, 205 ( 1 888). 
DOMA is not subject to greater scmtiny merely because it was strongly influenced 
by moral judgments that some deem wrong. Cf. Gonzales v. Carharl, 550 U.S. 

124, 158 (2007) (Kennedy, J.) (“Congress could nonetheless conclude that the type 
of abortion proscribed by the Act requires specific regulation because it implicates 
additional ethical and moral concerns that justify a special prohibition.”). 

Striking down DOMA would not remove morality from the marriage 
debate. But it would disenfranchise millions of Americans who take one side of 
that debate while privileging those with the opposing view. See Turner v. Sajley, 

482 U.S. 78, 96 (1987) (recognizing deeply held views on marriage). DOMA 
cannot be constitutionally suspect merely because the traditional definition of 
marriage finds support in certain religious beliefs. See McGowan v. Maryland, 366 
U.S. 420, 442 (1961). As the Supreme Court explained, “[tjhat the Judaeo- 
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Christian religions oppose stealing does not mean that a State or the Federal 
Government may not . . . enact laws prohibiting larceny.” Harris v. McRae, 448 
U.S. 297, 31 9 (1 980). It is no more objectionable for people of faith and their 
elected representatives to be influenced by their deeply held religious and moral 
behefs when making decisions about important matters of pubhc pohcy than for 
others to rely on their deeply held secular beliefs. McDaniel v. Paly, 435 U.S. 618, 

641 (1978) (Brennan, J., concurring in the judgment) (“Religionists no less than 
members of any other group enjoy the full measure of protection afforded speech, 
association, and political activity generally.”). 

In its haste to repudiate traditional morahty as a rational basis for DOMA, 
the district court missed an addidonal reason for sustaining DOMA on morality- 
related grounds. DOMA may be viewed as a form of governmental speech that 
expresses and affirms the traditional conception of marriage. “A government 
entity has the right to ‘speak for itself and is ‘entitled to say what it wishes.’” 

Pleasant Grove City v. Summutn, 129 S. Ct. 1 125, 1131 (2009) (citations omitted). 

The government’s authority to deliver its own message permits it to “take 
legitimate and appropriate steps to ensure that its message is neither garbled nor 
distorted.” Rosenherger v. Rector and Visitors of Univ. of Virginia, 515 U.S. 819, 

833 (1995) (discussing Rust v. Sullivan, 500 U.S. 173, 196-200 (1991)). 
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Viewed from this perspective, DOMA serves to maintain the integrity of the 
federal government’s message of support for the traditional marital union. 

Congress could reasonably conclude that the ability of marriage to promote 
responsible procreation and child rearing — an unquestionably legitimate 
governmental interest — has some rational relationship to the legal definition of 
marriage as a man-woman union. For tens of millions of Americans, the very idea 
and power of marriage — and a core reason it remains a compelling institution — are 
inextricably linked to its association with the love of a man and a woman. 

Replacing the established definition with the genderless idea of “any two 
committed adults” — one that treats gender and any possibility of reproduction as 
irrelevant or not central to marriage — would profoundly disrupt the government’s 
message and weaken its power to promote vital social ends. It would place the 
imprimatur of the federal government on a conception of marriage that Congress 
does not intend to reinforce or privilege. DOMA serves the legitimate 
governmental purpose of protecting from distortion (particularly by potential 
variations in state law) Congress’s long-standing message that the union of a man 
and a woman is the primary building block of society. 

At the end of the day, properly applying the rational-basis standard is about 
giving the democratic and pohtical processes adequate breathing room. 
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Time and again . . . [the Supreme Court] has made clear in the rational- 
basis context that the “Constitution presumes that, absent some reason 
to infer antipathy, even improvident decisions will eventually be 
rectified by the democratic process and that judicial intervention is 
generally unwarranted no matter how unwisely we may think a 
political branch has acted.” 

Nordlinger v. Hahn, 505 U.S. 1, 17-18 (1992) (citation omitted). Until the national 

democraric conversation on the meaning of marriage is resolved through the many 

political and social processes now at work in the states and in the federal 

government, this Court should allow “this debate to continue, as it should in a 

democratic society." Washington v. Glucksberg, 521 U.S. 702, 735 (1997). 

II. SECULAR AND RELIGIOUS AUTHORITIES FURNISH 
NUMEROUS RATIONAL GROUNDS FOR DOMA’S 
DEFINITION OF MARRIAGE. 

A. Secular Authorities Affirm the Government’s Legitimate 
Interests in Supporting Traditional Marriage. 

When enacting DOMA, Congress explained the profound interest society 

has in preserving traditional marriage: 

At bottom, civil society has an interest in maintaining and protecting 
the institution of heterosexual marriage because it has a deep and 
abiding interest in encouraging responsible procreation and child 
rearing. Simply put, government has an interest in marriage because 
it has an interest in children. 

House Report at 1 3. Congress thus identified “responsible procreation and child 
rearing” as a legitimate interest served by DOMA. Although the Administration 


shies away from defending DOMA on this ground, see United States Brief at 29, it 
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nonetheless merits this Court’s full consideration. 

Congress’s judgment that traditional marriage protects children is supported 
by a long line of eminent thinkers and scholars from relevant academic fields over 
the past three centuries. See, e.g., John Locke, The Second Treaiise oe 
Government § 78 (Peter Laslett ed., 1988) (1690) (the purpose of maixiage is “the 
continuation of the species” and “this conjunction betwixt male and female ought 
to last, even after procreation, so long as is necessary to the nourishment and 
support of the young ones . . . who are to be sustained by those that got them, till 
they are able to shift and provide for themselves.”); William Blackstone, 1 
Commentaries *422 (marriage is “founded in nature, but modified by civil 
society: the one directing man to continue and multiply his species, the other 
prescribing the manner in which that natural impulse must be confined and 
regulated” and the parent-child relationship is “consequential to that of marriage, 
being its principal end and design: and it is by virtue of this relation that infants 
are protected, maintained, and educated”); Noah Webster, An American 
Dictionary or the English Language ( I st ed. 1 828) (marriage “was 
instituted ... for the purpose of preventing the promiscuous intercourse of the 
sexes, for promoting domestic felicity, and for securing the maintenance and 
education of childi-en”); Joel Prentiss Bishop, Commentaries on the Law or 


17 



479 


Case: 10-2204 Document: 00116170848 Page: 31 Date Filed: 02/14/201 1 Entry ID: 55261 /9 

Marriagfi & DivoRcn § 39 (1 852) (“The husband is under obligation to support 
his wife; so is he to support his children. The obligation in neither case is one of 
contract, but of law. The relation of parent and child equally with that of husband 
and wife, from which the former relation proceeds, is a civil status.”); Bhrtrand 
Russell, Marriage & Morals 77, 156 (Liveright Paperbound Ed., 1 970) (“But 

for children, there would be no need for any institution concerned with sex 

[For] it is through children alone that sexual relations become of importance to 
society.”); Bronisi.aw Mai.inowski, Sex, Cui.i'url, ani3 My i h 1 1 (1962) (“[T]he 
institution of marriage is primarily determined by the needs of the offspring, by the 
dependence of the children upon their parents . . . .”); G. RoutNA Quale, A HtSTORY 
OL MARRiAGL SYSTEMS 2 (1988) (“Through marriage, children can be assured of 
being born to both a man and a woman who will care for them as they mature.”); 

James Q. Wn.soN, The Marriage Proet.em 41 (2002) (“Marriage is a socially 
arranged solution for the problem of getting people to stay together and care for 
children that the mere desire for children, and the sex that makes children possible, 
does not solve.”); W. Bradeord Wn.cox, et at,., eds.. Why Marriage Matters 
15 (2d ed. 2005) (“As a virtually universal human idea, marriage is about 
regulating the reproduction of children, famihes, and society.”). 

This long-prevailing view of marriage was aptly summarized by the 
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preeminent sociologist Kingsley Davis: “The genius of the family system is that, 
through it, the society normally holds the biological parents responsible for each 
other and for their offspring.” The Meaning & Significance of Marriage in 
Contemporary Society 7-8, in Con'I'hmi’Orary Marriage; Comraraiive 
Phrsi’eci’ivhs on a Changing iNSm iJ i iON (Kingsley Davis, ed. 1985). 

Social science has confirmed the common-sense, cultural understanding that 
children benefit when they are raised in a stable family by the biological couple 
who brought them into this world.^ “[R]esearch clearly demonstrates that family 
structure matters for children, and the family structure that helps children the most 
is a family headed by two biological parents in a low-conflict marriage.” Krisien 
Anderson Moore, ee ae., Marriage from a Child’s Perspeciive, Child 
Trends Research Brief 6 (June 2002). These benefits appear to flow in 
substantial part from the biological connection shared by a child with both his 
mother and father. See id. at 1 -2 (“[l]t is not simply the presence of two parents, 

... but the presence of two biological parents that seems to support children’s 
development”). 


^ Although the Administration cites a few studies for its view that “children raised 
by gay and lesbian parents are as likely to be well-adjusted as children raised by 
heterosexual parents,” United States Brief at 29-30 (footnote omitted), those 
studies do not reflect a professional consensus — as demonstrated by the authorities 
we discuss herein. 
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Research rebuts the suggestion that either fathers or mothers are unnecessary 
for effective childrearing. “[T]here are strong theoretical reasons for believing that 
both fathers and mothers are important, and the huge amount of evidence of 
relatively poor average outcomes among fatherless children makes it seem unlikely 
that these outcomes are solely the result of the correlates of fatherlessness and not 
of fatherlessness itself.” Norval D. Glenn, The Struggle for Same-Sex Marriage, 

41 Soc’Y 27 (2004). Other experts agree. iVe, e.g., David Popfnoti, Life 
W ii'HOU'i' Fa'I'hkr; Comi’kli.ing New Evidence i hai' Fatherhood & Marriage 
ARE Indispensable FOR THE Good OF Children & Society 146 (1996) (“The 
burden of social science evidence supports the idea that gender-differentiated 
parenting is important for human development and that the contribution of fathers 
to childrearing is unique and irreplaceable.”); James Q. Wilson, The Marriage 
Problem 169 (2002) (“The weight of scientific evidence seems clearly to support 
the view that fathers matter.”). 

Conversely, when procreation and child-rearing take place outside stable, 

biological family units, children may suffer: 

Children in single-parent families, children born to unmarried 
mothers, and children in stepfamilies or cohabiting relationships face 
higher risks of poor outcomes than do children in intact families 
headed by two biological parents. Parental divorce is also hnked to a 
range of poorer academic and behavioral outcomes among children. 

There is thus value for children in promoting strong, stable marriages 
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between biological parents. 

Moorf, Marriagf from a Ciiii.d’s Pfrspfctfvf, at 6. 

Upsetting the settled definition of marriage by adopting an untested 
genderless definition carries risks for children parented by same-sex couples. A 
diverse group of 70 prominent scholars recently concluded that “no one can 
definitively say at this point how children are being affected by being reared by 
same-sex couples.” Witiierspoon Institute, Marriage and the Public Good: 

TfiN Principffs 1 8 (2008). Given what we know about the adverse effects of 
fatherless parenting, encouraging more same-sex parenting may well increase 
negative outcomes for increasingly large numbers of children. 

More broadly, altering the definition of marriage threatens to dilute its 
power to carry out its vital social function. Traditional marriage is much more than 
a legal construct, ft emhodies a rich set of social, cultural, and (for most) religious 
understandings and images that serve to channel procreative heterosexual couples 
into enduring marital unions for the benefit of children, among other reasons. See 
Carl E. Schneider, The Channeling Function in Family Law, 20 Hof,stra L. Rev. 

495, 498 (1992). There is no evidence that widespread adoption of a genderless 
definition of marriage would have that same power. In the wake of changes like 
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the sexual revolution and no-fault divorce, no one can deny that social and legal 
incentives are closely linked to child welfare. 

Whether Congress had these precise considerations in mind when enacting 
DOMA is irrelevant. The weight of these secular authorities prevents the 
Plaintiffs-Appellees from meeting their heavy burden ‘“to negative every 
conceivable basis which might support [DOMA].’” Beach Commc’ns, 508 U.S. at 
3 1 5 (emphasis added). One cannot fairly say that the statute lacks “any reasonably 
conceivable state of facts that could provide a rational basis for the classification.” 
Id. at 313. 

B. Based on Long Experience Serving Families and Individuals, 
Our Religious Communities Have Numerous Secular Reasons 
to Support the Traditional Definition of Marriage. 

Although our faith communities have embedded marriage in rich rehgious 
narratives, our support for traditional marriage is not based on exclusively spiritual 
grounds.* We have numerous secular and empirical reasons for supporting the 


* Some have sought to dismiss the perspectives of faith communities as improper 
because they are informed by religious beliefs. See Margaret Somerville, Whal 
About Children?, m Divorcing Marriage: Unveiling the Dangers in 
Canada’s New Social Exi’eriment 70-71 (2004) (“One strategy used by same- 
sex marriage advocates is to label all people who oppose same-sex marriage as 
doing so for religious or moral reasons in order to dismiss them and their 
arguments as irrelevant to public policy. [Further,] good secular reasons to oppose 
same-sex marriage are re-characterized as rehgious or as based on personal 
morality and, therefore, as not apphcable at a society level.”). These amici indeed 
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traditional definition of marriage. Our own long experience confirms that children 
fare best when raised by caring biological parents wfho have the biggest stake in 
their well-being and who can provide both male and female role models. We are 
concerned about the happiness and wfelfare of our members, especially our member 
children. Through millions of hours of counseling and other ministry over literally 
centuries, we have seen at close range the enormous benefits that traditional male- 
female marriage imparts. We have also witnessed the substantial adverse 
consequences for children, parents, and civil society that often flow from 
alternative household arrangements. For these amici, such effects are not 
impersonal statistics. Our faith communities are intimately familiar with the 
personal tragedies so often associated with fatherless and motherless parenting and 
family disintegration. 

As religious institutions, we also uniquely understand the power of symbols, 
words, and definitions. Law is a civics teacher. See generally Mary Ann 


assign religious meanings to marriage, and it is constitutionally appropriate that 
religious viewpoints be heard in public policy debates. Wak v. Tax Comm’n of 
City of New York, 397 U.S. 664, 670 (1970) (“Of course, churches as much as 
secular bodies and private citizens have [the] right [to take positions on pubhc 
issues].”). But amici’s support for DOMA is not only about religious belief. Our 
submission is rooted in historical and sociological facts about what marriage has 
always been across time and cultures (and why), and on venerable legal doctrines 
that caution against courts removing fundamental pohcy decisions from the 
democradc process. Our arguments, in short, are based on pubhc reasons and 
political values implicit in our political culture. 
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Gitindon, Abortion and Divorcti in Westbrn Law: Ambrican FAnuRBS, 

Eiirobban Challenges 7-8 (1987) (“[L]aw is not just an ingenious collection of 
devices to avoid or adjust disputes and to advance this or that interest, hut also a 
way that society makes sense of things.”). Those who advocate same-sex marriage 
seek to replace the male-female definition of marriage with a genderless definition. 

That momentous change in its nature and symbolism would have profound 
consequences. It would transform the official meaning, imagery, and purpose of 
marriage from an age-old instimtion centered on uniting men and women for the 
bearing and rearing of children to a new insdtution centered on affirming and 
facilitating intimate adult relationships. Lost will be the social understanding that 
marriage is special because of the children it often generates and because it 
provides those children with the mother and father they need for optimal childhood 
development. Whatever the choices of individual couples, children will no longer 
be central to the purpose and meaning of marriage. The powerful imagery of 
marriage will change as two adults, regardless of gender, occupy center stage, 
rather than exclusively a man and a woman. Profound and intractable tensions will 
arise between civil and religious understandings of marriage, fracturing a 
centuries-old consensus and turning what is now a point of social unity into a 
source of conflict. 
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Whether or not one agrees with such changes, and others we cannot know 

from our current vantage point, one cannot pretend they will not occur if marriage 

is redefined or that they don’t matter: 

One may see these kinds of social consequences of legal change as 
good, or as questionable, or as both. But to argue that these kinds of 
cultural effects of law do not exist, and need not be taken into account 
when contemplating major changes in family law, is to demonstrate a 
fundamental lack of intellectual seriousness about the power of law in 
American society. 

iNSTITUTFl FOR AMERICAN VaI.UFS, MARRIAGFi AND TIITl LAW: A STATFMFiNT OF 
PRINCTPI.F.S 26 (2006). The question is, who decides? In a representative 
democracy, that authority lies with the political branches, not the judiciary. 

For all these reasons. Congress’s policy decision to reinforce the long- 
standing definition of marriage through the modest means of DOMA is eminently 
reasonable and entitled to this Court’s deference. 

III. SUPPORT FOR TRADITIONAL MARRIAGE CANNOT BE 
REDUCED TO ANIMUS AGAINST HOMOSEXUALS. 

A. Our Religious Communities Cherish Rich Beliefs About the 
Virtues of Traditional Marriage Distinct from Beliefs About 
Homosexuality. 

We close with important clarifications. The district court ruled that “it is 
only irrational prejudice that motivates” DOMA’s definition of marriage. Doc. 70, 
at 38. That is simply untrue. As supporters of DOMA, our deepest convictions 


about man'iage are quite distinct from our beliefs concerning homosexuality, and it 
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is false and unfair to marginalize those convictions by portraying them as 
“irrational prejudice.” 

Our faith communities and other religious organizations have a long and 
vibrant history of upholding traditional marriage for reasons that have little to do 
with homosexuality. Indeed, our support for tradirional marriage precedes by 
centuries the very notion of homosexuality as a recognized sexual orientation, not 
to mention the recent movement for same-sex marriage. Many of this nation’s 
prominent faith traditions have rich religious narratives that describe and extol the 
personal, familial, and social virtues of tradirional marriage while mentioning 
homosexuahty barely, if at all. A few examples illustrate the point. 

The Catholic Tradition. In the Cathohc faith, marriage is at once 
profoundly spiritual — personally instituted as a sacrament by Jesus Christ 
himself — and yet also indispensable to the good of society. See Catechism of the 
Catholic Church (2d ed. 1 994) (hereafter “Catechism"), § 1 601 . “The well-being 
of the individual person and of both human and Christian society is closely bound 
up with the healthy state of conjugal and family life.” Id. 

The Catholic bishops of the United States recently reaffirmed some of the 
benefits of the rime-tested understanding of marriage in a pastoral letter: 

Marriage is not merely a private institution, however. It is the 

foundation for the family, where children learn the values and virtues 
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that will make good Christians as well as good citizens. The 
importance of marriage for children and for the upbringing of the next 
generation highlights the importance of marriage for all society. 

Pastoral Letter, “Marriage: Love and Life in the Divine Plan” (Nov. 17, 2009) 7-8 

(“Pastoral Letter”), available at http://Vww.usccb.org,doveandUfe/Marriaee 

FINAL.pdf . 

The Catholic Church teaches that marriage is oriented toward two 
fundamental purposes: namely, the good of the spouses and the procreation of 
children. Pastoral Letter, at 1 1. When joined in marriage, a man and woman 
uniquely complement one another spiritually, emotionally, psychologically, and 
physically. The sexual difference of husband and wife makes it possible for them 
to unite in a one-flesh union capable of participating in God’s creative action 
through the generation of new human life. Id. 

The Evangelical Protestant Tradition. For five centuries the various 
denominational voices of Protestantism have taught marriage from a biblical view 
focused on uniting a man and woman in a divinely sanctioned companionship for 
the procreation and rearing of children. A contemporary biblical commentary, 
widely used by Evangelical Protestants, teaches that marriage is a social instimtion 
of cUvlne origin: 

Marriage is the fundamental institution of all human society. It 
was established by God at creation, when God created the first human 
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beings as “male and female” (Gen. 1 :27) and then said to them, “Be 
fruitful and multiply and fill the earth” (Gen. 1 :28). 


Some kind of public commitment is also necessary to a 
marriage, for a society must know to treat a couple as married and not 
as single. . . . 

Both Genesis 2:24 and Matthew 1 9:5 view the “one flesh” unity 
that occurs [i.e., consummation] as an essendal part of the marriage. 

ESV [English Standard Version] Study Bible 2543-44 (2008). 

A distinguished Evangelical scholar recently wrote that marriage is “a sacred 

bond between a man and a woman, instituted by and pubhcly entered into before 

God” and “characterized by permanence, sacredness, intimacy, mutuality, and 

exclusiveness.” Andrfa,s J. KosTTiNnuROFR, God, Marriagr, and Famr.y: 

Rnnun.DiNG Tiin Bini.icAi, Foundation 272-73 (2004). 

The Latter-day Saint (Mormon) Tradition. Marriage and the family 

(understood as husband, wife, and children) are central to the behefs of The 

Church of Jesus Christ of Latter-day Saints. In 1995, the Church issued a formal 

doctrinal proclamation on marriage and the family declaring that: 

[M]arriage between a man and a woman is ordained of God and that 
the family is central to the Creator’s plan for the eternal destiny of His 
children .... Children are entitled to birth within the bonds of 
matrimony, and to be reared by a father and a mother who honor 
marital vows with complete fidelity. 
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The Family: A Proclamation to the World (Sept. 23, 1 995) (hereafter “Family 
Proclamation”), available at http:,//www.lds,ore./libraT\7 displav/0.4945.161-1-1 1- 
1 .O O.html . The Family Proclamation emphasizes the tie between marriage and the 
rearing of children; 

Husband and wife have a solemn responsibility to love and care for 
each other and for their children. . . . Parents have a sacred duty to 
rear their children in love and righteousness, to provide for their 
physical and spiritual needs, and to teach them to love and serve one 
another, observe the commandments of God, and be law-abiding 
citizens wherever they live. 

Id. It deems the traditional family “the fundamental unit of society.” Id. 

The Jewish Tradition. Judaism recognizes marriage as a fundamental 
human institution and affirms marriage only between a man and woman. Judaism 
recognizes the central role of the two-parent, mother-father led family as the vital 
institution in shaping the entire human race. Thus, the opening passages of the 
Torah teach us that the human race was created in the pair of Adam and Eve and 
they were charged to “be fruitful” and populate the earth. Genesis 1 :27-28. The 
Torah further teaches that “man is to leave his father and mother and cleave to his 
wife, and become one flesh.” Genesis 2:24. 

Within the Jewish people, the two-parent marriage is a model not only for 
human relations but for relations with the Divine. Babylonian Talmud, Tractate 
Kiddushin, 30b. The Almighty Himself is seen as being a third partner to the 
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father-mother configuration (id.), and the central role of the family, unless 
circumstances make it impossible, is to conceive and raise children, thereby 
perpetuating the human race and for Jews, ensuring the continuity of the Jewish 
people. 

Judaism recognizes marriage as a sanctified institution — such that the term 
for the marriage ceremony is Kiddushin — literally: “holiness” — and the marriage 
vow stated under the wedding canopy is “behold you are mekudeshet, ‘holy,’ to 
me.” Undermining this ancient and holy instimtion is at odds with the Jewish 
tradition. 

These religious understandings of marriage are rooted in beliefs about God’s 
will concerning men, women, children, and society, rather than in the narrow issue 
of homosexuahty. Religious teachings may indeed address homosexuality and 
other departures from the marriage norm, but such issues are secondary and at the 
margins of religious discourse on marriage. 

B. Our Religious Communities Preach Love for, Not Hostility 
Toward, Our Homosexual Neighbors. 

Lastly, whatever the failings (past or present) of particular individuals within 
our religious communities, we are united in condemning hatred and mistreatment 
of homosexuals. We believe that God calls us to love homosexual persons, even as 
we steadfastly defend our belief that traditional marriage is both divinely ordained 
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and experientially best for families and society. This considered judgment is 
informed by our moral reasoning, our religious convictions, and our long 
experience counseling and ministering to adults and children. The district court’s 
ruling that, in enacting DOMA, Congress could only have been motivated by 
bigotry against homosexuals — and, hence, by imphcation, that our own support for 
DOMA and traditional marriage is so motivated — is inaccurate and unfair. 
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CONCLUSION 


DOMA should be upheld and the decision below reversed. 

Respectfully submitted, 
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ADDENDUM— STATEMENTS OF INTEREST OF JW AMICI 

The United States Conference of Catholic Bishops (“USCCB” or 
“Conference”) is a nonprofit corporation, the members of which are the active 
Catholic Bishops in the United States. USCCB advocates and promotes the 
pastoral teachings of the U.S. Cathohc Bishops in such diverse areas of the 
nation’s life as the free expression of ideas, fair employment and equal opportunity 
for the underprivileged, protection of the rights of parents and children, the sanctity 
of life, and the promotion and protection of marriage. 

The National Association of Evangelicals (“NAE”) is the largest network 
of evangehcal churches, denominations, colleges, and independent ministries in the 
United States. It serves 41 member denominations, as well as numerous 
evangelical associations, missions, nonprofits, colleges, seminaries and 
independent churches. NAE serves as the collective voice of evangelical churches 
and other religious ministries. It believes that biblical marriage is instituted by 
God, and that the government does not create marriage but is charged to protect it. 

NAE is grateful for the American legal tradition safeguarding biblical marriage, 
and beheves that this jurisprudential heritage should be maintained in this case. 

The Church of Jesus Christ of Latter-day Saints (“LDS Church”) is a 
Christian denomination with approximately 14 million members worldwide. 
Marriage and the family are central to the LDS Church and its members. The LDS 
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Church teaches that marriage between a man and a woman is ordained of God, that 
the traditional family is the foundation of society, and that marriage and family 
supply the crucial relationships through which parents and children acquire private 
and public virtue. Out of support for these fundamental beliefs, the LDS Church 
appears in this case to defend the traditional definition of marriage as embodied in 
the federal Defense of Marriage Act. 

The Ethics and Religious Liberty Commission (ERLC) is the moral 
concerns and public policy entity of the Southern Baptist Convention (SBC), the 
nation’s largest Protestant denomination, with over 44,000 churches and 16.3 
million members. The ERLC is charged by the SBC with addressing public policy 
affecting such issues as marriage and family, the sanctity of human hfe, ethics, and 
rehgious hberty. Marriage is a crucial social institution. As such, we seek to 
strengthen and protect it for the benefit of all. 

The Lutheran Church-Missouri Synod is the second largest Lutheran 
denomination in North America, with approximately 6,150 member congregations 
which, in turn, have approximately 2,400,000 baptized members. The Synod 
beheves that marriage is a sacred union of one man and one woman (Gen. 2:24- 
25), and that God gave marriage as a picture of the relationship between Christ and 
His bride the Church (Eph. 5:32). As a Christian body in this country, the Synod 
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believes it has the duty and responsibility to speak publicly in support of traditional 
marriage and to protect marriage as a divinely created relationship between one 
man and one woman. 

The Union of Orthodox Jewish Congregations of America is the largest 
Orthodox Jewish umbrella organization in the United States, representing nearly 
1,000 synagogues. Through its Institute for Pubhc Affairs, the Union regularly 
participates in court cases, typically through amicus hriefs, to protect the interests 
and values of the Orthodox community. The American Orthodox Jewish 
community has a keen interest in ensuring the traditional definition of marriage is 
preserved for the sake of American families as well as the religious liberty interests 
of America’s faith institutions. As will be elaborated further below, the American 
Orthodox Jewish community’s values - rooted in the Torah - compel us to contend 
that the traditional definition of marriage be preserved. 

The Massachusetts Catholic Conference is the public policy office for the 
Roman Cathohc Church in the Commonwealth, governed by the Ordinary Bishops 
of the Archdiocese of Boston and the Dioceses of Fall River, Springfield and 
Worcester. The Massachusetts Catholic Conference advocates the Roman Catholic 
Church’s social justice teaching as applied to pubhc pohcy issues being debated in 
the state legislature and courts. The Bishops have consistently spoken out in favor 
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of maintaining the traditional definition of marriage as the union between one man 
and one woman. 

The Brethren in Christ Church originated in 1778 in Lancaster County, 
Pennsylvania, and has over 300 congregations across the United States and 
Canada. We believe the Bible is God’s message of salvation for all people, and as 
beUevers we accept the Bible as the final authority for faith and practice. It is our 
commitment to Biblical teaching that leads to our strong affirmation of marriage as 
a union of a man and a woman in a lifelong commitment of love and fidelity. We 
beheve that society benefits when this traditional understanding of marriage is 
upheld and supported. 

The Christian and Missionary Alliance (“C&MA”) is an evangelical 
denomination estabhshed in 1897 with a major emphasis on world evangelization. 

As of 2009, the C&MA had 2,021 churches in the 50 states of the United States, 
Puerto Rico and the Bahamas with approximately 432,000 members and adherents 
and 4,000 active official workers. The C&MA believes that marriage between a 
man and a woman is an essential, sacred institution, a cornerstone of society. It was 
estabhshed by God Himself when “the Lord said. It is not good that the man 
should be alone; I will make an help meet for him” (Genesis 2:18), and marriage 
has enjoyed divine sanction and blessing across the centuries. Ephesians 5 reveals 
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the sacredness of marriage when the union between Christ and the Church is used 
to illustrate the husband-wife relationship. 

The Conservative Congregational Christian Conference (“CCCC”) is a 
theologically conservative denomination that was formally organized in 1948, now 
with over 300 churches and 800 ministers who are followers of the Lord Jesus 
Christ. Our various member churches were begun in the 17* through the 2L* 
centuries, and we are committed to living according to the truth revealed in the 
Bible which we regard as the infallible Word of God. One of our position papers 
thus declares this conviction concerning marriage: “God instituted marriage. It is 
not .subject to the changing norms of society. God designed marriage to he a 
permanent union of a man and woman by which they are made one.” 

The Evangelical Free Church of America (“EFCA”) consists of 1,500 
churches and church plants with approximately 350,000 participants. As 
Evangelicals, we are committed to the proclamation of the Gospel, the good news 
of Jesus Christ, and to the Scriptures as being the inspired, inerrant, authoritative 
and sufficient Word of God. EFCA churches are united by a mutual commitment 
to serve our Lord Jesus Christ under the guidance of the Holy Spirit and obedience 
to the Word of God. The ministry of the EFCA currently extends to 75 countries of 
the world. We believe that God first created man and then created woman, from 
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the man, as a complement to the man. God established marriage as a one-flesh 
union between the man and the woman, the husband and the wife. As ordained by 
God, this covenantal relationship known as marriage is the union of a man and 
woman-husband and wife that is life-long (permanent, i.e. until separated by 
death), exclusive (monogamy and fidehty), and generative which is fulfilled by 
bearing and rearing children together (be fruitful and multiply). Marriage is the 
original and most important institution of human society, and the one on which all 
other human instimtions have their foundation. Because God is good and his 
design for marriage is good, and because this is the foundation of human and 
societal flourishing, we strongly affirm the one-flesh union of husband and wife 
which serves the good of children, the good of spouses, and the common good of 
society. 

The Evangelical Presbyterian Church is a growing denomination of 297 
churches representing over 720 credentialed ministers and 1 1 3,000 members. As a 
reformed and evangelical body we are strongly committed to the authority and 
teaching of the Bible, God’s Word. We believe that God has revealed to all people 
in all cultures at all times a sense of morality in the ordering of human 
relationships. For this reason, there is a moral imperative which governs all human 
relationships, including marriage. The EPC unambiguously affirms that marriage 
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is a covenant between one man and one woman and between the participants and 
God (Malachi 2;14-16). It is a gift from God for the blessing of men, women and 
children and for the good of society, and is therefore, the fundamental institution of 
society. Protecting and encouraging this fundamental institution is of the highest 
importance for the welfare and benefit of all. 

The International Church of the Foursquare Gospel is a Christian 
denomination that traces its founding to the inspired work of Aimee Semple 
McPherson beginning in Los Angeles in 1923. As a hierarchical church, the 
Foursquare Church has approximately 262,000 members and organized into 14 
districts across the U.S. The Foursquare Church has more than 64,000 churches 
and meeting places around the world. Its 1,865 U.S. churches are served by over 
6,800 pastors called to ministry by the Foursquare Church. 

According to the doctrine and practices of the Foursquare Church, marriage 
is an ordinance to govern relations between men and women first instituted by our 
Creator. The institution of marriage was honored by Christ and clear teaching for 
the health and preservation of marriage between men and women was a part of the 
teachings of the first apostles of the Gospel, including the instruction that the 
relationship between a husband and wife at its best is a picture of the relationship 
between Christ and the church. Thus, the Foursquare Church has a vested interest 
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in fostering healthy marriages among men and women. The Foursquare Church 
views the traditional definition of “marriage” in the law as a bulwark in the societal 
understanding of healthy human relationships. 

The International Pentecostal Holiness Church is a classical, pentecostal 
denomination originating in 1898 and incorporating in the state of North Carolina 
in 1911. From its humble beginnings, the denomination today numbers 4.1 milhon 
members, with over 18,000 congregations and 23,000 ministers residing in 103 
countries around the world. The denomination is present in 45 states in the United 
States. Its ministry includes grade schools, Bible Colleges, Liberal Arts Colleges, a 
Graduate School, medical aid stations, orphanages, child adoption programs, 
military and instimtional chaplaincies, as well as many other social outreach 
functions. The IPHC operates with elements of both congregational and episcopal 
government, being led by a Presiding Bishop and 33 additional Bishops in the 
United States as well as National Bishops overseas. The International Pentecostal 
Holiness Church beheves that biblical marriage is instimted by God, and that the 
government does not create marriage but is charged to protect it. The IPHC is 
grateful for the American legal tradition safeguarding biblical marriage, and 
beheves that this legal heritage should be maintained. The IPHC beheves and 
teaches that marriage between a man and a woman is ordained of God, that the 
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traditional family is the foundation of society, and that marriage and family supply 
the crucial relationships through which parents and children acquire private and 
public virtue. 

The Missionary Church was founded in 1885 and maintains a deep 
commitment and obedience to biblical teachings. We currently have 450 churches 
in 42 states in the United States and are committed to Church Planting and World 
Missions. The Missionary Church firmly believes in the sanctity of marriage 
between one man and one woman. Our constitution states: “Marriage is a sacred 
insiilulion ordained by God, and is an indissoluble union of one husband (bom 
male) and one wife (born female) until parted by death. ” 

Open Bible Churches [USA 7 is an evangelical denomination that represents 
1,000 credentialed ministers, 300 churches, and 35,000 constituents. Open Bible is 
an association of evangelical churches called to be a life-giving force in our 
society. Marriage and family are foundational to the structure of society. The 
security of children, the emotional and physical health of adults, and even the 
condition of the workplace are connected to the presence of healthy marriages and 
famihes. Therefore, protecdng and nurturing marriages and families is of the 
highest importance. We beheve marriage is God given and sacred - a holy union 
between one man and one woman in which they covenant with one another and 


9 



505 


Case: 10-2204 Document: 001 16170348 Page: 57 Date Filed: 02/14/201 1 Entry iD: 5526179 

with God to build a loving, faithful, and lifetime relationship until separated by 
death. 

The United Brethren in Christ Church was founded in 1800 and is 
committed to obey biblical teachings. We currently have 1 82 churches in 22 states 
in the United States and are committed to Global Missions. The United Brethren 
in Christ Church firmly believes in the sanctity of marriage between one man and 
one woman. Our discipline states: “Marriage was instituted by God and regulated 
by Him. The purpose oj marriage is companionship between a man and a woman 
in a permanent relationship which can end only when one of the partners dies. ” 

The Wesleyan Church is an evangehcal denomination estabhshed in 1968 
by the union of The Wesleyan Methodist Church and Pilgrim Holiness Church. 

The Wesleyan Church stands firmly in its conviction that the Bible teaches 
marriage is the union of one man and one woman. Our constitution states: “We 
believe that every person is created in the image of God, that human sexuality 
reflects that image in terms of intimate love, communication, fellowship, 
subordination of the self to the larger whole, and fulfillment. God’s Word makes 
use of the marriage relationship as the supreme metaphor for His relationship with 
His covenant people and for revealing the truth that that relationship is of one God 
with one people. Therefore God’s plan for human sexuahty is that it is to be 
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expressed only in a monogamous lifelong relationship between one man and one 
woman within the framework of marriage. This is the only relationship which is 
divinely designed for the hirth and rearing of children and is a covenant union 
made in the sight of God, taking priority over every other human relationship.” 
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INTEREST OF THE AMICI STATES 

The amici, all of whom are sovereign states of the United States, file this 
brief pursuant to Federal Rule of Appellate Procedure 29(a), which allows a state 
to file an amicus curiae brief through its attorney general without the consent of 
the parties or leave of the court. See Fed. R. App. P. 29(a). 

The amici states all have a complex matrix of family law that provides for 
marriage under the traditional definition of that institution as a legal union between 
one man and one woman. The amici states support and approve of the definition 
enacted by Congress in Section 3 of the Defense of Marriage Act (“DOHA”), Pub. 

L. No. 104-199, no Stat. 2419, 2420 (1996) (codified at 1 U.S.C. § 7 and 28 
U.S.C. § 1738C). In addition, as sovereigns, the amici states have a compelling 
interest in monitoring the proper bounds of state and federal power and in assisting 
courts with deciding where those lines should properly be drawn. In that regard, 
this brief addresses only whether the district court properly applied to DOMA the 
Tenth Amendment standard of United States v. Bongiorno, 106 F.3d 1027, 1033 
(1st Cir. 1997), but does not delve into other possible Tenth Amendment theories. 

SUMMARY OF THE ARGUMENT 

Unlike States, Congress does not possess general police powers. That is. 

Congress may enact legislation only as specifically authorized by one of the 


Constitution’s enumerated powers. And because the Constitution does not directly 
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authorize Congress to define marriage, Massachusetts has challenged Congress’s 
authority to enact Section 3 of the Defense of Marriage Act, which defines 
marriage for purposes of administering federal programs. In short, Massachusetts 
contends that Section 3 transgresses die Tenth Amendment’s reservation of general 
police power to the States. 

At one level, tlie amici states appreciate Massachusetts’s general desire to 
resist federal encroachment. Particularly in the wake of the Supreme Court’s 
watershed decisions in Print! v. United States, 521 U.S. 898 (1997), and A'eii' York 
V. United States, 505 U.S. 144 (1992), States have been vigilant about tending tlie 
constitutional border between state and federal power. See generally, e.g., Reno v. 
Condon, 528 U.S. 141 (2000) (rejecting Tenth Amendment challenge by South 
Carolina to Driver’s Privacy Protection Act); Connecticut ex ret Blumenlhal v. 
United Stales, 369 F.Supp.2d 237 (D. Conn. 2005) (rejecting Tenth Amendment 
challenge by Connecticut to Magnuson-Stevens Act). 

Indeed, Florida and several other states, including Indiana, are currently in 
the midst of litigating their own Tenth Amendment challenge to Congress’s 
unprecedented expansion of the federal Medicaid program in the Patient Protection 
and Affordable Care Act of 2010, Pub. L. No. 111-148, 124 Stat. 119 (Mar. 23, 
2010), as amended by the Health Care and Education Reconciliation Act of 2010, 
Pub.L. No. 111-152, 124 Stat. 1029 (Mar. 30, 2010). See Florida el at. v. U.S. 
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Dep’t of Health and Human Servs., et al. No. 3:10-CV-91-RV/EMT, 2010 WL 
201 1620 (N.D. Fla. 2010). 

Not all Tenth Amendment challenges to congressional enactments are 
created equal, however. The Tentli Amendment, as an embodiment of the overall 
constitutional structure, demands sensitivity for the proper delineation of power 
between what is delegated to the federal government and what is reserved for 
States. See The Federalist No. 28 (Alexander Hamilton) (“It may safely be 
received as an axiom in our political system, that the State governments will, in all 
possible contingencies, afford complete security against invasions of the public 
liberty by the national authority”); Id. No. 46 (James Madison) (“The federal and 
State governments are in fact but different agents and trustees of tlie people, 
constituted with different powers, and designed for different purposes.”). 

To be sure, the Tenth Amendment is a critical bulwark for States against 
relentless federal expansion, but acknowledging that some affairs properly belong 
to Congress does not dimmish that protection. Section 3 of DOMA, as a 
housekeeping tool for federal programs, fits within Congress’s affairs. 

Different Tenth Amendment tests apply depending on the underlying 
enumerated power. In analyzing statutes justified by the General Welfare Clause 
(sometimes referred to as the “Spending Power”), the Supreme Court has applied 
the test of South Dakota v. Dole, 483 U.S. 203, 207-08 (1987). Congress may 
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provide grants to states to carry out federal programs that (1) pursue the general 
welfare; (2) impose unambiguous conditions on the states’ receipt of federal funds; 

(3) impose conditions germane to die federal interest purportedly at issue; and (4) 
are not otherwise barred by the Constitution, See id. Congress may not, however, 
use its spending power to coerce the states into complying with federal decrees. 

See id. at 211 (recognizing the possibility of financial inducements offered by 
Congress being so coercive as to violate Tenth Amendment limits on the Spending 
Power).' 

Wlien analyzing the Tenth Amendment validity of Commerce Clause 
enactments, the Supreme Court asks (aside from whether the law fits within the 
parameters of the Commerce Clause) whether an enactment commandeers the 
apparatus of state government. See generally, e.g., Prinlz, 521 U.S. 898; New 
York, 505 U.S. 144; Model v. Va. Surface Min. and Reclamalion A.f.f'n. Inc., 452 
U.S. 264 (1981). Such laws are categorically impennissible because they offend 
the very principle of state sovereignty. See, e.g., Prinlz, 521 U.S. at 932; New 
York, 505 U.S. at 188. 


' In their Tenth Amendment challenge to the Affordable Care Act’s unprecedented 
Medicaid expansion, Indiana and the other plaintiff states have invoked each of the 
Dole factors, though their arguments to date have largely focused on the coercion 
factor. See generally Order and Memorandum Opinion, Florida v. U.S. Dep’t of 
Health and Human Servs., 2010 WL 2011620 (N.D. Fla. October 14, 2010) (No. 
3:10-CV-91-RV/EMT). 
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Congress’s authority to enact Section 3 of DOMA arises from its Spending 
Power, not its Commerce Power. That distinction suggests that any Tenth 
Amendment debates in this case should be about coercion under Dole rather than 
commandeering uader Printz or New York. Massachusetts, however, has eschewed 
both arguments and has argued instead that this is a case about germaneness, i.e., 
about whether Congress has acted properly within its Spending Power a priori. 

See Massachusetts v, U.S. Dep't of Health and Human Servs., 698 F. Supp. 2d 234, 

252 11.156 (D. Mass. March 25, 2010) (‘‘[TJhe Commonwealth acknowledges that 
‘this is not a commandeering case.’”). 

According to Massachusetts, refusing to recognize same-sex spouses can 
cause Medicaid to subsidize higher-income people, an outcome supposedly 
incompatible with Medicaid as a program for low-income individuals. See PTs. 
Mem. of Law in Opp’n to DePs. Mot. to Dismiss and Supp. Pi’s. Mot. for Summ. 

J. at 31 , Massachusetts v. U.S. Dep’t of Health and Human Servs., 698 F. Supp. 2d 
234 (D. Mass. March 25, 2010), ECF No. 44 (No. 1 :09-cv-l 1 1 56-.TLT). 
Furthermore, says Massachusetts, limiting the federal govermnent’s operational 
definition of marriage to one man and one woman regardless of a given state’s 
definition of marriage is incompatible with tlie State Cemetery Grants Program, 
which provides burial sites for veterans and their spouses. See id. Thus, 
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Massachusetts argues, DOMA’s definition of marriage is somehow not germane to 
the purposes of these particular spending programs." See id. 

The district court ignored Massachusetts’s germaueuess argument, however, 
and held that Section 3 of DOMA transgresses the Tentli Amendment because 
DOMA impinges upon the “core sovereignty” of the states under the test adopted 
in United States v. Rongiomo, 106 F.3d 1027, 1033 (1st Cir. 1997).^ Under this 
test, a federal statute violates the Tenth Amendment when it: (1) “regulate[s] the 
States as States;” (2) “concem[s] attributes of state sovereignty;” and (3) is “of 
such a nature that compliance with it would impair a state’s ability to structure 
integral operations in areas of traditional government functions.” Idi* 


^ Massachusetts’s germaneness arguments can be refuted with the elementary 
observation that Congress can define the purposes and boundaries of its programs 
however it wants, and once having established such purposes and boundaries, can 
even create exceptions in light of countervailing policies. There is no rule of 
constitutional law saying that once Congress decides to pursue a particular 
objective all succeeding enactments must advance that particular narrow cause. 
Congress, like tlie States, is entitled to balance competing policy interests when 
establishing its objectives and when setting limits to how far it is willing to go to 
achieve those objectives. 

’ The district court also said that DOMA’s definition of marriage violates the Tenth 
Amendment because it violates the Equal Protection Clause and therefore 
constitutes an improper use of the Spending Power. See Massachusetts, 698 F. 
Supp. 2d at 247-49. This Tenth Amendment claim, however, is entirely derivative 
of the Equal Protection claim, see id. at 248 - 49 , and while the amici states disagree 
with the district court’s Equal Protection analysis and conclusions, they will leave 
that issue for others to address. 

This test is conjunctive in nature; thus, a federal statute must fail all three of these 
factors in order to violate the Tenth Amendment. See id. 
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The Bongiornu test, however, is rooted in the reasoning of the Supreme 
Court’s Commerce Clause decisions, and in particular Hudel, 452 U.S. at 287-88, 
and National League of Cities v, Usery\ 426 U.S. 833, 852-853 (1976). To be sure, 
National League of Cities was later overruled by Garcia v. San Antonio 
Metropolitan Transit Authority, 469 U.S. 528, 531 (1985), but more recent cases 
suggest that the analyses in Model and National League of Cities retain some 
vitality. Cf Ax'vr TorAr, 505 U.S. at 171-77. Accordingly, the trot/c./ states do not 
criticize the Bongiomo test as such, but merely question its applicability in this 
case. The problem is that Bongiomo, like all of the cases upon which it relies, 
examined Tenth Amendment issues in the context of Congress’s use of the 
Commerce Clause, not its use of tlie Spending Power, which is the basis for 
Section 3 of DOMA. As a consequence, die Bongiorno test is ill-suited for 
evaluating Section 3 of DOMA. 

Even were the Bongiorno test applicable, moreover, it is plain that DOMA 
does not run afoul of each of its components. Section 3 of DOMA merely defines 
how the federal govermnent defines marriage for its own purposes and does not 
perforce “regtdate the States as States,” “concern attributes of state sovereignty,” 
or impair die states’ ability to control their own “traditional government 
functions.” See Bongiorno, 106 F.3d at 1033. DOMA itself does not require states 
to adopt a federal standard as the price for participating in dual-sovereign 
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endeavors.^ Accordingly, under Bongiomo, DOMA presents no discernible Tenth 
Amendment transgressions. 

ARGUMENT 

I. Boitgiorito Does Not Apply to Spending Clause Legislation Such as 
DOMA 

The Bongiomo test has no logical application to Congress’s spending 
decisions. In Bongiomo this Court upheld the Child Support Recovery Act — 
Commerce Clause legislation that provides for interstate enforcement of child 
support obligations — based on the Supreme Court’s reasoning in Model and 
National League of Cities — both of which also examined Commerce Clause 
legislation. See id. at 1032-33; see also Model, 452 U.S. at 268, 287-88 (upholding 
Surface Mining Control and Reclamation Act of 1977 against Commerce Clause 
and Tendi Amendment challenges); Nat'l League of Cities, 426 U.S. at 840-41, 


^ To the extent Massachusetts argues that it would be unconstitutional for the 
federal government to cut off or recapture Medicaid or State Cemetery Grants as a 
consequence of Massachusetts’s provision of benefits to same-sex spouses, it is 
targeting tire wrong law. The statutes responsible for such consequences are the 
Medicaid Act, 42 U.S.C. § 1396 et seq., and the State Cemetery Grants Program, 
Pub. L. No. 95-476, Title II, § 202(b)(1), 92 Stat. 1504 (October 18, 1978) 
(codified at 38 U.S. § 2408), not DOMA. Similarly, to tire extent Massachusetts 
argues that Congress may not force it, as an employer, to collect portions of 
Medicare or other payroll taxes that result from the federal definition of marriage, 
tliose arguments are properly directed at the applicable tax collection directives, 
not DOMA. The amici states take no position in this case as to the viability of any 
potential broad-based Tenth Amendment challenges to the Medicaid Act, the 
Medicare Act, the State Cemetery Grants Program, or any other statutes whose 
consequences for States have been brought into sharp relief for Massachusetts by 
virtue of Section 3 of DOMA. 
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852-53 (striking down amendments to the Fair Labor Standards Act attempting to 
extend federal minimum wage and maximum hour limitations to state government 
employees). 

In each instance, tire Coiul inquired whether the legislation had a 
compulsive effect upon the states. In Hodel, 426 U.S. at 288-89, the Court held 
that the states’ ability to choose not to implement the Surface Mining Act, and to 
force the federal government to bear the entire regulatory burden, rendered the Act 
non-coercive. In National League of Cities, 426 U.S. at 851-52, the Court 
invalidated amendments to the Fair Labor Standards Act imposing minimum wage 
requirements on states as interfering with the states’ authority to make 
“fundamental employment decisions.’’ 

More recent cases applying the same reasoning have also examined federal 
statutes ostensibly grounded in the Commerce Clause. See generally Prinlz, 521 
U.S. at 903-04, 935 (holding that the Brady Act, which forced state officials to run 
background checks as part of federal regulation of firearms sales, violated the 
Tenth Amendment); New York, 505 U.S. at 160 (holding that, though “[r]egulation 
of the . . . interstate market in [radioactive] waste disposal is . . . well within 
Congress’ authority under tire Commerce Clause,” Congress may not force states 
to take title to such waste). New York is particularly instructive, as it makes plain 
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tliat Dole is tlie proper test for uses of the Spending Power, whereas Model is 
applicable to the Commerce Power. See New York, 505 U.S. at 167-68, 171-77. 

Bongiomo, as an application of Model’s reasoning, is therefore limited to 
testing uses of the Commerce Power. It is designed to prevent Congress from 
directly regulating the states the way it directly regulates employers and other 
commercial actors. 

Section 3 of DOMA represents an exercise of the Spending Power, not the 
Commerce Power. It defines the tenns “marriage” and “spouse,” which are used in 
at least 1,138 federal statutes defining the parameters of federal programs, to 
advance federal prerogatives, see Massachusetts, 698 F. Supp. 2d at 236, but it 
does not direct the states to do anytliing. And while Congiess may sometimes go 
too far when using the Spending Power to coerce states indirectly with federal 
dollars, that is a different inquiry altogether — one that Massachusetts itself has 
disclaimed. The district court therefore erred in attempting to adapt Bongiomo to 
the Spending Power context. 

II. Even if Bongiomo Applies, DOMA is Nonetheless an Aceeptable 

Exercise of Federal Power 

Even if the Bongiomo test could apply to Spending Power legislation, it is 
plain tliat DOMA would survive scrutiny. As a limit on federal spending programs 
created elsewhere, DOMA itself does not “regulate the States as States,” “concern 
attributes of state sovereignty,” or impair the states’ ability to control their own 
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traditional government functions. See Bongiomo, 106 F.3d at 1033. The Tenth 
Amendment pennits Congress to define the standards by which the federal 
government will implement its own programs, even if such definitions have some 
collateral, uon-coercive impacts on states. See New York, 505 U.S. at 156. 

A. DOMA Does Not Regulate the States as States 

A federal statute can violate the Tenth Amendment under Bongiomo only if 
it “regiilate[s] the States as States.” Bongiomo, 106 F.3d at 1033. This language, 
taken from Model, 452 U.S, at 287, has its origin in the Supreme Court’s 
acknowledgment in National League of Cities that “States as States stand on a 
quite different footing from an individual or corporation” when challenging 
congressional acts. See National League of Cities, 426 U.S. at 854-55. Thus, 
Congress may not exercise its Commerce Power to “force directly upon the States 
its choices as to how essential decisions regarding the conduct of integral 
governmental functions are to be made.” Id. No “essential decisions” are being 
forced on States here. 

First, DOMA itself protects the ability of each state to set its own policies on 
same-sex marriage by easing the force of the Full Faith and Credit Clause as 
applied to that institution. See Defense of Marriage Act § 2, 28 U.S.C. § 1738C 
(“No State . . . shall be required to give effect to any public act, record, or judicial 


proceeding of any other State . . . respecting a relationship between persons of the 
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same sex that is treated as a marriage raider the laws of such other State ... or a 
right or claim arising from such relationship.”). This state-law protection arose out 
of a concern that recognition of same-sex marriages solemnized in one state could 
be imposed tlirough the Full Faith and Credit Clause on those states that have 
chosen not to recognize such marriages. See H.R. Rep. 104-664, at 6-10, 16-18 
(1996), reprinted in 1996 U.S.C.C.A.N. 2905, 2910-14, 2920-22 (1996). Thus, 
DOMA actually protects the internal policies of each state, rather than allowing 
one state’s policies on a contentions social issne to be imposed on others. 

Second, DOMA’s marriage definition applies when “determining tlie 
meaning of any Act of Congress, or of any niling, regulation, or interpretation of 
die various administrative bureaus and agencies of the United States,” Defense of 
Marriage Act § 3, 1 U.S.C. § 7. Accordingly, DOMA’s definition of marriage for 
federal purposes has many applications that have nothing to do with States. At 
least 1,138 stahites, covering topics ranging from the availability of retirement 
benefits for federal employees, see, e.g., 5 U.S.C. § 8341 (retirement annuities, 
including joint and survivor annuities), to personal leave, 5 U.S.C. §§ 6382-83 
(federal employees may use up to a total of twelve administrative work weeks of 
sick leave each year to care for a spouse witli a serious healtli condition), to Social 
Security benefits, 42 U.S.C. § 402, and more, differentiate on the basis of marital 
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status. DOMA targets management of die federal government, not States, 
regardless of any incidental non-coercive impact on state affairs. 

Third, as part of its analysis on this point die district court focused on “the 
impact of DOMA on die state’s bottom line,” which has nothing to do with 
whether DOMA targets States as such. Massachusells, 698 F. Supp. 2d at 249. 
Many unquestionably valid federal laws may have an incidental impact on State 
revenues — even patent laws may curb corporate profits and therefore constrict 
state tax revenues. Furthermore, any impact on Massachusetts’ “bottom line” is 
not a result of direct regulation by DOMA so much as other federal programs and 
Massachusetts’ own decisions to spend money in circumstances where die federal 
government will not reimburse it. It is not as if (for example) DOMA requires 
Massachusetts to spend money on the burial of veterans’ same-sex spouses, but 
then withholds reimbursement for such burials. DOMA merely uses a traditional 
definition of marriage to limit the claims the federal government is willing to 
pay — to states or anyone else. 

DOMA is not, therefore, a regulation of states as states, and thus survives 
the first Bongiorno test. 

B. Defining Marriage for the Purposes of Federal Law Does Not 
Implicate Attributes of State Sovereignty 

To violate the Tenth Amendment under Bongiorno, a statute must also 
“concern adributes of state sovereignty.” Bongiorno, 106 F.3d at 1033. The amici 
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states wholeheartedly embrace the notion that the ability to define marriage for the 
purposes of state law is a long-standing attribute of state sovereignty. See 
Massachusetts, 698 F. Supp. 2d at 236-39. hideed, tlie Supreme Court has 
repeatedly (and correctly) identified family law as an example of a quintessentially 
local area of law. See, e.g.. United States v. Lopez, 514 U.S. 549, 564 (1995) 
(expressing concern that an overly broad reading of the Commerce Clause could 
lead to federal regulation of “family law (including marriage, divorce, and child 
custody)”); Haddock v. Haddock, 201 U.S. 562, 575 (1906) (“No one denies that 
tlie States, at the time of the adoption of the Constitution, possessed full power 
over tlie subject of marriage and divorce .... Besides, it must be conceded that the 
Constitution delegated no authority to the government of the United States on the 
subject of marriage and divorce.”). 

But Section 3 of DOMA does not attempt to regulate domestic relationships 
recognized by State law — again. Section 2 of DOMA reinforces State sovereignty 
in that regard. Section 3 merely defines what relationships the federal government 
itself recognizes and, in effect, is willing to subsidize. Section 3 of DOMA is 
explicitly restricted to federal law, and does not purport to modify or interfere with 
state law in any way, so it implicates no attributes of state sovereignty. Defense of 
Marriage Act §3, 1 U.S.C. § 7. 
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Put another way, the federal government’s refusal to recognize same-sex 
marriages no more invalidates Massachusetts’s same-sex marriages than does 
Indiana’s refusal to recognize them, as DOMA authorizes Indiana to do. Defense 
of Marriage Act § 2, 28 U.S.C. § 1738C, When Indiana refuses to recognize same- 
sex marriages, it is exercising its own sovereignty, not trenching on that of 
Massachusetts. Tlie same goes for the federal government. When Congress chose 
not to provide same-sex couples with the benefits it provides married couples, it 
exercised its own sovereignty, not Massachusetts’. 

C. DOMA Does Not Impair Massachusetts’ Ability to Structure 
Integral Operations in Areas of Traditional Government 
Functions 

The third Bongiomu test asks if the federal statute is “of such a nature that 
compliance with it would impair a state’s ability to structure integral operations in 
areas of traditional government functions.” Bangiorno, 106 F.3d at 1033.'’ This 
test inquires whether the statute “infring[es] on the core of state sovereignty” by 
usurping a power unique to the states. Id. 

The core of state sovereignty is most clearly infringed wlien a federal statute 
commandeers or otherwise directly coerces state behavior. See, e.g., New York, 
505 U.S. 144. As Massachusetts admits and the District Court recognized, 

Though the Supreme Court once explicitly disavowed this “traditional 
government functions” analysis, see Garcia, 469 U.S. at 53 1 , more recent authority 
suggests that it is nonetheless appropriate (at least with regard to Commerce 
Clause legislation). C/.’, e.g., New York, 505 U.S. at 177 
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however, DOMA does not commandeer or coerce states. See Massachusetts, 698 
F.Supp. 2dat252n.l56. 

Beyond commandeering or coercion, the Supreme Court has made plain that 
tlie core of state sovereignty includes the power of the state to locate its seat of 
government, to appropriate its own public funds, and to determine wages, hours, 
and other compensation for state employees. See Nat't League of Cities, 426 U.S. 
at 845. Core state sovereignty also includes the ability to educate children and to 
enact and administer criminal laws. See United States v. Morrison, 529 U.S. 598, 

613 (2000) (listing criminal law enforcement and education as areas in which 
states have historically been sovereign). And, the amici states agree, core state 
sovereignty includes regulation of marriage and family. But again, DOMA does 
not by its terms alter state laws and policies bearing on marriage and family. See 
supra Part II.B. If Section 3 of DOMA, as one among many limits on federal 
programs, indirectly influences how states govern themselves, such influence is 
subject to the Dote coercion test, which Massachusetts has disclaimed. 

The District Court said that Massachusetts’s potential loss of federal grants 
to construct and maintain cemeteries for state military veterans, and the state’s 
incursion of additional costs relating to other federal grant programs, evidence 
DOMA’s “impediments ... on [Massachusetts’] basic ability to govern itself” See 
Massachusetts, 698 F. Supp. 2d at 252. Under that reasoning, however, the Tenth 
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Amendment question has become not whether regulation of marriage and family is 
a matter of “core state sovereignty,” but whether a state’s ability to define the 
terms of federal grants qualifies as such. Without a theory that the terms of federal 
grants are coercive, however, the District Court’s essential holding in that regard 
has no doctrinal support. 

Indeed, Congress frequently conditions federal grants on a States’ 
willingness to adliere to federal policy, even in areas touching on core state 
sovereign powers such as appropriations and education. See. e.g.. Resource 
Conservation and Recovery Act of 1976, Pub. L. 94-580, 90 Stat. 2795 (1976) 
(codified at 42 U.S.C. §5) 6901-6987) (requiring states to appropriate enough 
money to match federal grants if states are to participate); No Child Left Behind 
Act of 2001, Pub. L. 107-110, 115 Stat. 1425 (2001 ) (codified in scattered sections 
of 20 U.S.C.) (offering federal funds to states that adopt federal education 
standards). If DOMA is invalid simply because it somehow ties federal grants to 
state policies in regard to a core sovereign interest, then so are these (and possibly 
many other) programs. 

While Tenth Amendment respect for state sovereignty precludes Congress 
from using its Spending Power coercively (or in violation of tlie other Dole 
factors), such respect does not yield a right to federal subsidy of state policies, 
even where core state sovereign powers are at issue. Federal grants have become a 
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routine component of the modem administrative and welfare states, but that does 
not mean States are nothing more than federal dependants constitutionally entitled 
to minimum annual disbursements regardless of their policies. 

Massachusetts disclaims the notion that DOMA, alone or in combination 
with other statues, unlawfully coerces it into adopting state marriage policies it 
otherwise would not. DOMA therefore does not impermissibly interfere with 
Massachusetts’ definition of marriage. 

CONCLUSION 

The judgment of the district court should be reversed. 

Respectfully Submitted, 

GREGORY F. ZOELLER 
Attorney General 

By: /s/ Thomas M, Fisher 

Thomas M. Fisher 
Solicitor General 

Counsel for Amici Stales 

Dated: January 25, 201 1 
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1 THE HEARING RESUMED, AS FOLLOWS, AFTER THE SHORT 

2 ADJOURNMENT 

3 

4 MR. GALLAGHER: Professor Waite, we are 

5 going to ask you to give 

6 evidence now and before doing so the Registrar will 

7 swear you in. 

8 
9 

10 PROFESSOR LINDA WAITE HAVING BEEN SWORN WAS EXAMINED 

11 VIA VIDEOLINK, AS FOLLOWS, BY MR. GALLAGHER 

12 

13 Q. MR. GALLAGHER: Professor Waite, before 

14 asking you to deal with 

15 certain aspects of the evidence, I am going to hand in 

16 to the Judge a copy of your curriculum vitae and ask 

17 you to briefly describe some of the relevant aspects of 

18 that in connection with the evidence that you are going 

19 to give to the Court. At present, Prof. Waite, you are 

20 the Lucy Flower Professor in Urban Sociology in the 

21 University of Chicago, is that correct? 

22 A. Yes, it is. 

23 Q. You are also the Co-Director of the MD/PhD Programme in 

24 Medicine, the Social Sciences, and Aging? 

25 A. Yes . 

26 Q. You are also Co-Director of the Center on Aging in the 

27 University of Chicago, is that correct? 

2 8 A . It is . 

29 MS. JUSTICE DUNNE: 


Can I check that everybody 
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29 


can hear? 

MR. COLLINS: Yes, I can. 

Q. MR. GALLAGHER: I hope you can hear me. 

Professor? 

A. I can. 

Q. Thank you. You are also Co-Director on the Center on 
Parents, Children and Work at the Alfred P. Sloan 
Working Family Center? 

A. Yes, it is funded by the Alfred P. Sloan Center but it 
is located at the University of Chicago. 

Q. You are a member of the Institute for Mind and Biology 
in the University of Chicago? 

A. Yes. 

Q. You are also a Research Associate at the Population 
Research Center, North University of Chicago? 

A. Yes. 

Q. You are also Chair on the Committee on Demographic 
Training at the University of Chicago? 

A. Yes. 

Q. By training and background, you did your BA in the 
Michigan State University and an MA in sociology in the 
University of Michigan and your Ph.D, is in the 
University of Michigan, is that correct, both of those 
in sociology? 

A. Yes. 

Q. On the second page of your CV you identify professional 
organisations and honours and, in particular, you were 
the recipient of the 2000 Outstanding Book Award from 
the Coalition for Marriage, Family and Couples 
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1 Education, for the Case of Marriage: While Married 

2 People are Healthier, Happier and Better Off 

3 Financially. You were a member of the Council of the 

4 American Sociological Association between 1996 and 

5 1999. You were President of the Population Association 

6 of America in 1995 and you were the recipient of the 

7 1993 Duncan award from the American Sociological 

8 Association for New Families, No Families, the 

9 Transformation of the American Home, and you were a 

10 sociological research association by election? 

11 A. Yes. 

12 Q. You also set out your various professional activities 

13 from 1990 to 2005. Then on the fourth page of your CV, 

14 you set out publications, books and articles which you 

15 have authored or co-authored with other authors, is 

16 that correct? 

17 A. It is. 

18 Q. What is the main area of your research and study, 

19 Professor? 

20 A. I would say it is the family. 

21 Q. Any particular aspect of the family structure or any 

22 particular type of family structure? 

23 A. I studied marriage as a social institution; 

24 cohabitation, divorce, working families and aging 

25 families. The family, 

26 Q. As a result of that research and study, did you form 

27 conclusions on the basis of what you have read, what 

28 you have studied and some original research which you 

29 have carried out yourself on those matters and, in 



537 


00085 

1 particular, the family structure? 

2 A. Yes, I have. 

3 Q. You have made a study, I think, as part of that as you 

4 have described of the institution of marriage, is that 

5 correct? 

6 A. It is . 

7 Q. That is heterosexual marriage as we would describe it? 

8 A. Yes . 

9 Q. In the course of that study and the conclusions which 

10 you have drawn from it, did you arrive at any opinion 

11 with regard to whether benefits accrue to the 

12 individuals involved in a heterosexual marriage, the 

13 partners and the children, and whether any benefits 

14 accrue to society at large? 

15 A. Yes, I have. 

16 Q. Would you summarise for the Court, Prof. Waite, what 

17 your conclusions are in that regard? 

18 A. I conclude and feel strongly that the evidence 

19 overwhelmingly supports the conclusion that the social 

20 institution of marriage changes the choices and the 

21 behaviour of individuals, the individuals involved and 

22 those around them in ways that make them better off, 

23 that improves their physical health, that improves 

24 their emotional health and improves outcomes for 

25 children, that improve their sexual relationship, that 

26 improve their wealth and assets and career outcomes, 

27 and decrease domestic violence. 

28 Q. With particular regard with the benefits that accrue to 

29 children, could you identify what those are? 
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1 A. I think they are quite extensive and they involve 

2 emotional well-being, and that has been quite 

3 extensively studied. They involve physical health; 

4 children who were raised in a two parent family are 

5 less likely to become ill when they are aged and less 

6 likely to die when they are post-retirement age. 

7 Children on average do better in school; they have 

8 fewer behaviour problems, they have higher academic 
3 achievement, they are more likely to graduate from 

10 college, they are more likely to have good occupations, 

11 they are more likely to form married families 

12 themselves and stable families, and they are less 

13 likely to have children while unmarried. 

14 Q. In general terms. Professor, could you tell the Court 

15 is there a consensus among scholars who have studied 

16 the heterosexual marriage as to the benefits that you 

17 have described for the individuals involved and 

18 society, is there a general consensus in that regard? 

19 A. I think there has been a lot of debate. There has 

20 certainly been a lot of debate in scholarly and policy 

21 based communities in the United States and I think over 

22 the last 10 or 15 years such a consensus has emerged. 

23 It is still actively debated. 

24 Q. I take it that the evolution of this certain consensus 

25 that has emerged, that has emerged following a detailed 

26 study and following considerable debate between people 

27 who have an interest in this interest and who have 

28 studied it, is that correct? 

29 A. Very much so. 
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1 Q. Over what period of time have these studies in relation 

2 to the benefits of heterosexual marriage been carried 

3 out? 

4 A. More than a century. 

5 Q. Are those studies in large part carried out by 

6 sociologists or also people of other disciplines? 

7 A. No, many academics. They would be carried out by 

8 people in children development, psychologists, 

9 economists, sociologists, anthropologists, people 

10 across the range of social sciences and medicine. 

11 Q. With respect to the benefits that you have identified 

12 that accrue to children of a heterosexual marriage, 

13 have you any views as to the relevance of the 

14 complementarity of the sexes to the derivation of those 

15 benefits or the accrual of those benefits? 

16 A. Yes, I do. I certainly have seen literature that 

17 suggests that in child rearing, the father and the 

18 mother help children develop different sets of skills, 

19 that they tend to interact differently with children 

20 and that the different kinds of interactions benefit 

21 children in different ways. 

22 Q. Have you drawn any conclusions or seen any evidence in 

23 relation to the relevance of the presence of the 

24 biological father in those families? 

25 A. Yes, there is research literature on that. It is in 

26 development, and there are papers and publications 

27 coming out all the time. There are some very nice 

28 recent work that compares step-parents and biological 

29 parents, parents in different kinds of social 
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1 institutions, and it suggests that two biological 

2 parents in a married low conflict relationship are the 

3 best environment for child development. 

4 Q. In terms of non-heterosexual marriages, has any 

5 equivalent type of study been carried out that enables 

6 us to draw any scientific conclusions with regard to 

7 the benefits or disadvantages of those marriages? 

8 A. I think it is a very different kind of research. The 
3 kind of research to which I referred earlier about the 

10 benefits of particular family structures is based on 

11 large scale survey research of many families, so I 

12 think is more persuasive and has stronger scientific 

13 evidence than the research that has been done on gay 

14 and lesbian parents, none of which to the best of my 

15 knowledge is based on survey research, it is all based 

16 on interviews or very much smaller scale non-random 

17 samples, so it is a much weaker basis for drawing 

18 scientific conclusions. 

19 Q. Am I correct from what you have said that the period of 

20 time over which the research has been done on 

21 heterosexual marriage, I think you said 100 years, is 

22 considerably greater than the period of time over which 

23 research has been done on non-heterosexual marriages or 

24 relationships? 

25 A. Yes . 

26 Q. Is that significant or relevant to the conclusions 

27 which we can draw from the work or research that has 

28 been done? 

29 A. Yes, I think it is. 


It is also the case that if there 
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1 is large scale social change underway, that research 

2 evidence, even very high quality research evidence from 

3 15 years ago, could have little bearing on the current 

4 situation. 

5 Q. Why do you say that. Professor? 

6 A. Well, if the situation in which families are operating 

7 has changed very fundamentally, if attitudes have 

8 changed, if the economy has changed, if the legal 

9 structure has changed, then something that mattered in 

10 the past may not matter now, may matter differently, 

11 and all of those things need to be taken into 

12 consideration if you are trying to say something about 

13 what is going on now or what may go on in the future. 

14 Q. If you have carried out research over a long period of 

15 time in different social conditions or different 

16 economic conditions, are you better enabled to draw 

17 conclusions with regard to what are the factors that 

18 might affect the outcomes of those studies? 

19 A. Very much so, 

20 Q. I think you are familiar with a review which has been 

21 done by Prof. Steven Nock into the research that has 

22 been conducted in relation to children brought up by 

23 same-sex couples, is that correct? 

24 A. I have it in front of me. 

25 Q. Firstly, could I ask you. Prof. Waite, to tell the 

26 Court who Prof. Nock is and what is his status in the 

27 scientific community? 

28 A. He is a chaired Professor of Sociology at the 

29 University of Virginia and has won a number of awards 
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1 from various professional associations for his work, 

2 including a book that won an award from the Family 

3 Section of the American Sociological Association called 

4 "Marriage in Mens' Lives". He has also written 

5 extensively on research methodology and teaches 

6 research methodology. 

7 Q. How is he regarded amongst fellow scientists in this 

8 area? 

9 A. Very highly. 

10 Q. In terms of the affidavit, the structure, firstly he 

11 explains a very important issue in relation to the 

12 conclusions that you might draw from the study and 

13 identifies the distinction between a correlation and a 

14 causal connection, isn't that correct? 

15 A. Yes . 

16 Q. Do you agree with the views he has expressed on that 

17 issue? 

18 A. I think they are uniformly accepted within the social 

19 sciences, not just in sociology, but in all the social 
2 0 sciences . 

21 Q. In terms of the design of the study and the precautions 

22 that you have to take to carry out a scientifically 

23 rigorous and sound study, do you agree with the views 

24 he has expressed in the affidavit in that regard? 

25 A. Yes, very much. 

26 Q. I think one of the matters that he identifies as being 

27 very important and relevant to conclusions or the 

28 reliability of conclusions that you can draw from 

29 studies in this area is the presence or absence of 
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1 random sampling of the subject of the study, isn't that 

2 correct? 

3 A. Yes. 

4 Q. Could you perhaps explain briefly to the Court the 

5 importance of that or the disadvantages where the 

6 sampling is not done on a random basis but, for 

7 example, is done on a snowball basis? 

8 A. Certainly, and it is very easy. If I wanted to ask 

9 people, say, political opinions, if I wanted to look at 

10 peoples' political opinions and I asked my friends and 

11 they ask their friends, then they would be part of a 

12 small and unusual group of people. To say anything 

13 about how the country would vote, the basis of what my 

14 friends and I think is laughable, it tells you nothing 

15 except that this group of people felt this way or did 

16 these things, but you can’t say anything about the 

17 phenomenon in the population at large. 

18 Q. How important is the use of random sampling if you want 

19 to derive conclusions relevant to the population at 

20 large or applicable to the population at large? 

21 A. It is absolutely essential. What you need to do is to 

22 collect information, people who represent the 

23 population as a whole, and there is a highly developed 

24 set of techniques, in fact there are professions called 

25 'survey samplers' who are sampling statisticians who 

26 decide exactly the characteristics of the sort of 

27 sample you need where you need to look and how you need 

28 to approach people, so that everyone in the population 

29 you are studying has an opportunity for their views. 
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1 their attitudes and their behaviours to be represented 

2 in your data. 

3 Q. Is there any controversy. Professor, with regard to the 

4 importance of the methodology designs or the 

5 methodological procedures identified by Prof. Nock in 

6 his affidavit if one is to be able to draw any 

7 meaningful conclusion from a study? 

8 A. No, no, I think not. I think that there are other ways 

9 of gathering information that might tell you what 

10 people are thinking or some people are thinking. There 

11 are ways to enrich survey sampling, but random sampling 

12 is the goal standard. 

13 Q. In terms of the size of the sample, is that important? 

14 A. It is very important. Even if you randomly selected 

15 two people, they will by definition not be typical of 

16 the whole country. 

17 Q. Professor, I think you had an opportunity of reading 

18 Prof. Green's testimony and his report, is that 

19 correct? 

20 A. I did. 

21 Q. Prof. Green expressed the view that you could draw 

22 meaningful conclusions from small samples of people of 

23 limited numbers that were not drawn on a random basis, 

24 what is your view in relation to that? 

25 A. I think that these could only be suggestive, that there 

26 are no conditions under which those could be affirmed 

27 to represent those processes or those attitudes in the 

28 population as a whole. They may, but they may not, and 

29 the fact that these associations were found does not 
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1 tell you anything about the population as a whole. 

2 Q. In terms of the importance in sociology of longitudinal 

3 studies as opposed to cross-sectional studies, could 

4 you explain to the Court the importance of that and the 

5 limitations of cross-sectional studies? 

6 A. Yes. If you talk to people now about their attitudes 

7 and their behaviour, about their lives and their 

8 families, then you look at characteristics of people 

9 and families and try to say something about differences 

10 across racial groups or other population groups, all 

11 you can really say is that they are associated, and you 

12 can't say and you can't make any claims about whether 

13 these are causal, whether one causes the other. The 

14 social sciences now take this extremely seriously, that 

15 if you have a cross-sectional relationship, you can't 

16 even use the word 'cause', you can't even use the word 

17 'effect', you can say they are 'associated', but it 

18 implies nothing about whether one causes the other. 

19 Q. In terms of looking at effects on members of the 

20 population of a particular, for example, family 

21 structure, in your view is it possible to glean much 

22 information from looking at the subjects of 

23 investigation at a very tender age as opposed to a more 

24 advanced age where they have been exposed to that 

25 structure for a considerable number of years? 

26 A. It could tell you about the well-being of children of 

27 that age, but it couldn't tell you anything about the 

28 long run. 

29 Q. Has there been some general acceptance or some examples 
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1 of the difficulty, some examples in recent times or 

2 over the last decade or so of the difficulty in 

3 predicting social outcomes, social impacts of changing 

4 structures, by reference only to particular 

5 cross-sectional studies or studies at a particular 

6 point in time or a limited point in time? 

7 A. I think very much so. I think when the United States 

8 was debating changes in divorce laws, it was firmly 

9 believed by child development specialists at the time 

10 that as long as children had a loving parent, at least 

11 one, that they would be fine if their parents divorced, 

12 they would get over it quickly and move on with their 

13 lives. Over the last 30 or 40 years, I think evidence 

14 has slowly but very steadily accumulated that this is 

15 not at all the case, that divorce plays a much larger 

16 roles in childrens' lives, in their emotional 

17 well-being, in their career and personal 

18 accomplishments as adults even through their 30 's, and 

19 none of that was known or expected at the time. 

20 Q. Those conclusions that have now been drawn or those 

21 lessons that have been learned, have they been learned 

22 because of the passage of time and the number of 

23 studies that have been carried out over that period of 

24 time providing additional and more rigorous information 

25 to people who are studying these issues? 

26 A. Yes, and I think especially by the availability of 

27 longitudinal data, that children were followed over 

28 long periods, decades, and very large numbers were 

29 studied under various circumstances over long periods. 
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1 Q. Professor, when you are studying family structures and 

2 impact on children, are there a wide range of possible 

3 indicators of well-being or welfare that you could 

4 study? 

5 A. Absolutely. 

6 Q. Do I take it that some of the studies concentrate on 

7 particular indicators and study those? 

8 A. Yes. 

9 Q. In order to gain an overall picture in terms of the 

10 overall using it in very broad terms physical and 

11 emotional well-being of children, I take it it is 

12 appropriate or ideal that you would study this over a 

13 wide range of indicators? 

14 A. It is. Would you like an example? 

15 Q. Yes, if you would be good enough. 

16 A. There is a very nice book written by Paul Amato and 

17 Alan Booth called "A Generation At Risk”. They 

18 followed about 3,000 families over about 30 years 

19 during which time some families divorced, so they could 

20 compare the outcomes of the children whose families 

21 divorced holding constant many of the statistically 

22 controlling or taking into account many of the 

23 characteristics of the families before the divorce. 

24 They used as outcome measures a series of indicators of 

25 emotional well-being, but they used, in addition, 

26 indicators of accomplishment or achievement; number of 

27 years of education completed, the status of the 

28 occupation people achieved, the age at marriage, out of 

29 wedlock child bearing, wages earned in adulthood. All 
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1 of these present a more balanced picture than any one 

2 of them could possibly. 

3 Q. If I can revert to just some specific aspects, 

4 Professor, of the methodology of studying these social 

5 phenomenon and the impact on people and family 

6 structures. Am I correct in saying that when you 

7 design your study, you must take account of and attempt 

8 to exclude factors that may confound or bias the 

9 results in some way? 

10 A. Absolutely, it is extremely important. 

11 Q. I think you are aware from Prof. Green's evidence that 

12 in his 1986 study between outcome for children in terms 

13 of sexual identity and relationship to their peers 

14 involved a comparison, on the one hand, between 

15 children brought up by gay parents, 78% of whom had a 

16 partner and, on the other hand, children brought up by 

17 a heterosexual parent of whom only 10% had a partner. 

18 How relevant is that sort of factor in determining the 

19 conclusions or the validity of the conclusions which 

20 can be drawn from the study? 

21 A. I think that one could argue that you could not do a 

22 comparison, that the information on single heterosexual 

23 mothers would tell you nothing about children raised in 

24 heterosexual families compared to children raised in 

25 two parent lesbian families. It is an inappropriate 

26 comparison. 

27 Q. In terms of the Court assessing the outcome of various 

28 studies, how important is it to have a full picture of 

29 the methodology and the controls that are used to 
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1 exclude these confounding or biased factors? 

2 A. It is extremely important. No one should pay any 

3 attention to studies that are poorly done. They are 

4 just some stories, they really are not science. 

5 Q. I think you have seen the criticisms in the Nock 

6 affidavit of various studies? 

7 A. I have, yes. 

8 Q. If those criticisms are valid, if his statements as to 

9 the limitations of those particular studies are valid, 

10 what impact does that have for the conclusions or 

11 reliability of the conclusions we can draw from those 

12 studies? 

13 A. It very much undermines that. If the studies are not 

14 well done, then one shouldn't take them seriously in 

15 developing any sort of scientific consensus . 

16 Q. One final factor I think in terms of the methodology, 

17 how important is it to assemble the appropriate 

18 comparison group, Professor? 

19 A. It is absolutely essential. 

20 Q. Can I ask you whether on the scientific evidence as it 

21 now stands can your conclusions as to the benefits of 

22 heterosexual marriage for those involved, and 

23 particularly children, be extrapolated to same-sex 

24 couples or same-sex marriage? 

25 A. No, I think they can't. 

26 Q. Professor, lest, because there has been some suggestion 

27 in some of the studies that have been done and some of 

28 the advocacy in the studies that people in this area 

29 sometimes come to the issues or the studies with some 
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antagonistic ideological viewpoint, could you tell the 
Court what your general ideological viewpoint is in 
relation to these matters? 

A. I don't have an ideological position. I would like 
things to be good for children under any circumstances. 

I would like it if we didn't have to worry about any of 
this . 

MR. GALLAGHER: Thank you. Professor. 


END OF DIRECT EXAMINATION OF PROFESSOR WAITE BY 
MR. GALLAGHER 
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1 PROFESSOR WAITE WAS THEN CROSS-EXAMINED VIA VIDEOLINK, 

2 AS FOLLOWS, BY MR. COLLINS 

3 

4 Q. MR. COLLINS: Professor Waite, my name is 

5 Michael Collins and I am 

6 Counsel for the Plaintiffs in this case and I just want 

7 to ask you a few short questions. I think your primary 

8 research interest has been in the interest of age and 

9 demographics and how that affects the family unit? 

10 A. No, I would say that is not the case, I would say it is 

11 the family more generally. Over the last ten years I 

12 have been doing more work on aging, but in my early 

13 career I really worked only on young families. 

14 Q. Your current research interests include social 

15 demography, aging, the family, health, working 

16 families, the link between biology, psychology and the 

17 social world; is that right? 

18 A. Yes, it is. 

19 Q. Sociology as a discipline, I think, is primarily 

20 concerned about group interactions, how individual 

21 groups react within themselves and groups reacting with 

22 other groups in society? 

23 A. I think that is too narrow a definition. I think 

24 sociologists are also interested in social 

25 institutions, in social structures and in individual 

26 choices about family, individual attitudes and social 

27 networks. Expand on the boundaries a little bit. 

28 Q. You are not a psychiatrist or a psychologist, are you? 

29 A. I am not. 
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1 Q. You don't profess any expertise in the mental health of 

2 individuals? 

3 A. I have done some work in sociology on the mental health 

4 of individuals. 

5 Q. Yes, but as a sociologist? 

6 A. As a sociologist. 

7 Q. I think in 1995 you were President of the Population 

8 Association of America? 

9 A. Yes . 

10 Q. That was looking really at the big picture of 

11 demographics and population? 

12 A. Yes. 

13 Q. That in turn led you to write an article in demography? 

14 A. Demography. 

15 Q. Which you later expanded into a book called "The Case 

16 For Marriage"? 

17 A. Yes, that was the presidential address to the 

18 Population Association. 

19 Q. The book "The Case For Marriage” was written, I think, 

20 with a co-author whose name escapes me. Sorry, a 

21 Ms. Gallagher? 

22 A. Yes. 

23 Q. Margaret Gallagher or a Maggie Gallagher, is that 

24 right? 

25 A. Yes, Gallagher. 

26 Q. Ms. Gallagher is a popular syndicated columnist in 

27 newspapers in the United States? 

28 A. Yes . 

29 Q. She and you would have differences on views on a number 
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1 of political matters? 

2 A. Yes . 

3 Q. To put it in what I am sure is much too crude and 

4 simplistic terms, you would come from the Liberal 

5 Democratic side of the spectrum and she would come from 

6 the Conservative Republican side of the spectrum? 

7 A. Yes . 

8 Q. You have a common view, however, that you express in 

3 your book as to the value that marriage represents 

10 along the lines that you have just told Mr. Gallagher? 

11 A. Yes. 

12 Q. One point of difference that you note in the book 

13 between yourself and Ms. Gallagher is that she is 

14 opposed to same-sex marriages, whereas you are either 

15 neutral or in favour of same-sex marriage, as expressed 

16 in the book? 

17 A. Yes. 

18 Q. Is that fair? 

19 A. Yes. 

20 Q. Why have you taken that view of being in favour of 

21 same-sex marriage? 

22 A. You just changed your statement, I would say I am 

23 neutral . 

24 Q. My question was neutral or in favour. 

25 A. Yes, I agreed neutral or in favour and I would say I am 

26 neutral. I feel that way because, first of all, I am 

27 not a terribly political person and this is a very 

28 political area, and because I think we can't know about 

29 large scale social change and its consequences, whether 
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1 they will be good for society, good for individuals, 

2 good for some people and bad for other people, good for 

3 some communities and bad for other communities . I 

4 think we just don't have the evidence to know. More 

5 than that, I see my role as a scientist as evaluating 

6 the evidence, not telling people what to do. 

7 Q. Do you consider there is any reliable scientific 

8 evidence to support the proposition that children are 

9 worse off if their same-sex parents are married as 

10 opposed to unmarried? 

11 A. There is no evidence on that point that I know of. 

12 Q. Right. Are some of the virtues of marriage that you 

13 have outlined to us in terms of the beneficial effects 

14 on stability, commitment, fidelity and so forth, are 

15 they benefits that can be enhanced for a same-sex 

16 couple if they are recognised by the State as entitled 

17 to marry? 

18 A. It is possible, it may be the case, it may not be the 

19 case. I think we don’t have any evidence. In theory, 

20 maybe yes, maybe no. 

21 Q. When Mr. Gallagher here in this court was 

22 cross-examining Prof. Green, he put to Prof. Green an 

23 academic article or a study by Judith Stacey and 

24 Timothy Biblarz called "How Does the Sexual Orientation 

25 of Parents Matter" from the American Sociological 

26 Review, you are probably familiar with that? 

27 A. Yes. 

28 Q. I can just draw attention to two points that they make 

29 in that study. When dealing with the question of 
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1 childrens ' mental health, and I am just going to read 

2 out a short passage from it and ask you to comment on 

3 it. This is at page 171. You probably don't have it 

4 there, do you Prof. Waite? 

5 A. No, but I have read it a number of times. 

6 Q. All right. They say: 

7 

8 "Given historical social prejudices 
against homosexuality, the major issue 

9 deliberated by judges and policy makers 
has been whether children of lesbian 

10 and gay parents suffer higher levels of 
emotional and psychological harm. 

11 Unsurprisingly therefore, childrens' 
self-esteem and psychological 

12 well-being is a heavily researched 
domain . " 

13 

14 

15 They then refer to Table 1 which sets out the findings 

16 of about 13 or 14 studies to which they refer and 

17 summarises what the key findings are. They say: 

18 

19 "These studies find no significant 
differences between children of lesbian 

20 mothers and children of heterosexual 
mothers in anxiety, depression, 

21 self esteem and numerous other measures 
of social and psychological adjustment. 

22 The roughly equivalent level of 
psychological well-being between the 

23 two groups holds true in studies that 
test children directly, rely on 

24 parents' reports and solicit 
evaluations from teachers." 

25 

26 First, is that a fair summary of the studies to which 

27 they are referring? 
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1 directly. 

2 Q. All right. In terms of that particular conclusion, 

3 would you agree or disagree with that conclusion, that 

4 the studies don't show any difference between the 

5 children of heterosexual parents and the children of 

6 same-sex parents? 

7 A. I haven't read the studies, so I couldn't say. 

8 Q. All right. A different point. Prof. Waite, which the 

9 authors refer to, and this is at pages 174 and 175, and 

10 I won't read it all out, it is a little bit long, but 

11 the essence of what they are saying is that the two 

12 parents in the same-sex marriage, if they are women in 

13 the case of lesbian relationship, seem to have 

14 particularly good relationships with their children and 

15 they say that it may be the case that gender studies 

16 show that women have, for whatever reason, be it innate 

17 or be it society driven or whatever, they have better 

18 abilities and better parenting skills than fathers do. 

19 Just to summarise the short part of what they say at 

20 page 175: 

21 

22 "We believe, as do Brewaeys et al, 

1997, Chan et al, Flax et al that the 

23 comparative strengths these lesbian 
co-parents seem to exhibit have more to 

24 do with gender than with sexual 
orientation. Female gender is probably 

25 the source of the positive signs for 
parenting skill, participation in child 

26 rearing and synchronicity in child 
evaluations shown in the comparisons in 

27 Table 2. Research suggests that on 
average mothers tend to be more 

28 invested in and skilled at childcare 
than fathers and that mothers are more 

29 apt than fathers to engage in the kinds 
of childcare activities that appear to 
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1 be particularly crucial to childrens' 
cognitive, emotional and social 

2 development, citing Furstenberg & 

Cherlyn, Simons & Associates. 

3 Analogously these studies have matched 
lesbian and heterosexual couples women 

4 in every category, heterosexual birth 
mother, lesbian birth mother, 

5 non-biological , lesbian and social 
mother, and all score about the same as 

6 one another, but score significantly 
higher than the men on measures having 

7 to do with the care of children.” 

8 

9 Is that a fair comment based on your experience, that 

10 women, whatever their sexual orientation, tend to be 

11 better at this job than we men are? 

12 A. Better mothers! 

13 Q. Better on the category of childcare, unquestionably 

14 better mothers? 

15 A. I haven't compared the parenting on those dimensions 

16 for women and men, but the argument is very convincing 

17 to me. Certainly women parent differently than men do. 

18 Q. My wife certainly agrees with the conclusion in any 

19 event. You made a reference in your evidence to 

20 Mr. Gallagher about a comparison between biological 

21 parents and other parents or parents who are not 

22 biological parents. I just missed what you were saying 

23 in that respect. Prof. Waite, and perhaps you could go 

24 over that again for me? 

25 A. Yes, there have been some recent studies, there is one 

26 report that is a summary much like the Stacey and 

27 Biblarz article from child trends. There have been a 

28 number of other recent studies on differences between 

29 stepfathers and biological fathers, between 
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1 co-habitating biological fathers and married biological 

2 fathers that find significant differences in 

3 investments in children, in parenting and in childrens ' 

4 outcomes for these different categories. So it seems 

5 to be the case and these are only a couple of studies, 

6 but they are very well done based on large samples . 

7 You need to take them seriously but they are not 

8 definitive in that no single study can be really. They 

9 suggest that it is not just having your biological 

10 father present, but the nature of his ties to your 

11 mother. So there is a difference between two married 

12 biological parents, two unmarried biological parents 

13 and between married parents where one is not 

14 biologically connected and married parents where one 

15 is . 

16 Q. Do I understand that those studies are concerned with 

17 comparing heterosexual married parents on the one hand, 

18 and on the other hand, either single lesbian parents or 

19 a married couple but where one of the couple is a 

20 step-parent and is not the biological parent? 

21 A. None of these look at same-sex parents at all. 

22 Q. That is what I am getting at, 

23 A. They are all heterosexual prefaced. 

24 Q. There is no comparison between comparing heterosexual 

25 parents and same-sex parents? 

26 A. That's right. 

27 Q. I am sure you are familiar. Prof. Waite, with the Avon 

28 study that is reported on by Golombok & Others in the 

29 article "Children With Lesbian Parents: A Community 
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1 Study" in the Developmental Psychology Journal? 

2 A. No, I am not, I am not familiar with that. 

3 Q. All right, I won't dwell on it then. Prof. Waite, but 

4 this was a longitudinal study of 14,000 mothers in 

5 England in Bristol which, the authors say, has provided 

6 "a unique opportunity to study a representative sample 

7 of lesbian mother families and thus determine whether 

8 the findings of existing investigations will be 

3 replicated in a general population sample." Again at 

10 the risk of over-simplifying, they draw the conclusion 

11 that the results are the same as the other studies, 

12 there is no evidence of any significant difference 

13 between the same-sex couples, 

14 A. How many lesbian families were in that 1,400 person 

15 s amp 1 e ? 

16 Q. Mr. Gallagher tells me 39, and I am sure he is right in 

17 that. There were 39 lesbian mother families, 20 headed 

18 by a single mother and 19 headed by a lesbian couple. 

19 A. I would say it is wonderful to have 39 randomly 

20 selected lesbian families, but it is too few to say 

21 anything about. To give you an example of a recent 

22 study done by a colleague of sexuality, the National 

23 Social Life Study, any group that had less than 

24 50 representatives was never mentioned. So 39 is a 

25 very very small number of lesbian families. 

26 Q. That study certainly wouldn't change the neutral view 

27 that you have expressed earlier? 

28 A. No, it would not. 

29 MR. COLLINS: 


Thank you very much, 
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1 Prof . Waite . 

2 

3 END OF CROSS-EXAMINATION OF PROF. WAITE BY MR. COLLINS 

4 

5 

6 PROFESSOR WAITE WAS THEN RE-EXAMINED VIA VIDEOLINK, AS 

7 FOLLOWS, BY MR. GALLAGHER 

8 

9 Q. MR. GALLAGHER: Professor Waite, just one 

10 question. In terms of the 

11 available scientific evidence that exists at present, 

12 does that demonstrate for us or tell us what parent 

13 combination provides the best outcome for children? 

14 A. Yes, I think it does. 

15 Q. What does it tell us? 

16 A. It would be married biological parents and if all of 

17 this research is on heterosexual parents in a low 

18 conflict marriage. 

19 MR. GALLAGHER: Thank you very much, 

20 Professor. 

21 
22 

23 END OF RE-EXAMINATION OF PROFESSOR WAITE BY 

24 MR. GALLAGHER 

25 

26 MS. JUSTICE DUNNE: Thank you very much, 

27 Prof. Waite, for being in 

28 attendance today, thank you. 

29 A. My pleasure. 
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MS. JUSTICE DUNNE: Very good. Where do we 

stand? 

MR. GALLAGHER: That is our evidence, 

Judge, subject to two 

matters. I reserved the right to make some slight 
technical qualification to the evidence of Dr. McMahon 
that was handed in and I have one slight qualification 
to make to that. I mentioned that to Mr. Collins 
overnight and that should not take any time. 

Mr. Collins, I think, wants to respond in relation to 
the qualification we had on Mr. Cremins ’ evidence of 
PricewaterHouse and we are awaiting a response to that, 
but I am sure that can be finalised overnight as well. 
MR. COLLINS: I have that and I will give 

it to Mr. Gallagher, I 

meant to give it to him earlier today. I don't 
anticipate there will be any controversy. 

MR. GALLAGHER: Effectively I think the 

oral evidence is over. 

Judge, and we would propose beginning our submissions 
tomorrow if that suited the Court. 

MS. JUSTICE DUNNE: No particular problem with 

that. I just want to make 

sure I have all of the documents that you have been 
referring to at length, because I am not 100 per cent 
sure that I do, so would you just bear with me for one 
second . 

MR. GALLAGHER: Certainly. 

MS. JUSTICE DUNNE: The one statement I am not 
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sure I have or the one 

study that was referred to over and over again was the 
Stacey and Biblarz study, and I don't appear to have a 
copy of that. 

MR. GALLAGHER: I am sorry about that and I 

can remedy it immediately. 

(SAME HANDED TO THE COURT) . 

MS. JUSTICE DUNNE: I want to go over 

everything else. I have 

both sides' legal submissions. I have the various 
authorities, so I don't need to worry about those that 
have been handed in. I have the affidavit of 
Prof. Nock, I have the draft witness statement of 
Joost Blom and the various other documents and witness 
statements that have been agreed. Just in regard to 
that, I think there is Dr, Evelyn Mahon, Mr. Cremins 
that we were just mentioning a moment ago, 

Prof. Green's report and Prof. Waite's CV. Is there 
anything else? 

MR. COLLINS: There is Prof. Kennedy's 

report. There will be, I 

think, the short report from my Canadian lawyer, but I 
will discuss it also with Mr. Gallagher before I hand 
it in, as we discussed with Mr. O'Donnell earlier 
today. Then there are the academic articles and 
Prof. Maguire's report that you have. Then the 
academic articles we have been discussing, the Stacey & 
Biblarz which has just been handed in, the Herek 
article and the Golombok Avon study. 
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MS. JUSTICE DUNNE: All right. 

MR. GALLAGHER: I am just slightly alarmed 

by Mr. Collins saying he 

may have some report from a Canadian lawyer. We were 
going to call Prof. Blom but didn't do so on the basis 
that there wasn't a dispute with regard to his 
evidence. If there is a material dispute, I would just 
reserve the right to re-visit that tomorrow morning. 


MR. 

COLLINS : 

We covered 
today . 

this earlier 

MR. 

GALLAGHER: 

I am sorry. 

. Judge, may I 


convey the thanks of the 

parties to you, to the registrar, the stenographer and 
to your crier for sitting late today to facilitate the 
evidence, thank you very much. 

MS. JUSTICE DUNNE: No problem at all, we are 

still ahead. Could I ask 
you both to consider one other matter and at the risk 
of being difficult in relation to the matter, has 
anyone looked at the most recent decision of the Court 
of Appeal in California? 


MR. 

GALLAGHER: 

Yes, yes. 

MS. 

JUSTICE DUNNE: 

Are you dealing with that 
in your submissions? 

MR. 

GALLAGHER: 

Yes . 

MS. 

JUSTICE DUNNE: 

That is fine. All right, 
tomorrow morning at 

11 

o'clock and we will be 

here . 
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THE HEARING WAS THEN ADJOURNED UNTIL 
IITH OCTOBER 2006 AT 11:00 A.M. 


WEDNESDAY, 
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My name is Charles Donovan. I am Senior Research Fellow at The Heritage 
Foundation. The views T express in this testimony are my own and should not be 
construed as representing any official position of The Heritage Foundation. 

Introduction 

The federal Defense of Marriage Act (DOMA) was passed in 1996 by wide 
margins in both houses of Congress and signed into law by President Clinton. It was 
enacted in response to an unprecedented state court decision that portended the possibility 
that the federal government and every other state in the Union would face legal 
challenges to the definition of marriage as the union of a man and a woman. * 

Today, a decade and a half later, legal challenges to the nature of marriage have 
multiplied, and DOMA itself has come under challenge, including adverse rulings in 
federal district court last year in Gill v. Office of Personnel Managemenl and 
Massachusetts v. U.S. Department of Health and Human Services. The purposes 
identified by Congress in enacting DOMA have not, however, diminished in any way. In 
fact, the public policy objectives served by DOMA are, if anything, more urgent than 
ever. Without doubt, they are rationally related to the fundamental objective of securing 
mothers, fathers, and children in their relationships to one another and assuring their 
opportunity to flourish individually and socially. Marriage is an indispensable avenue for 
that assurance. 

During consideration of DOMA in 1996, the House Judiciary Committee’s report 
to accompany the bill laid out four governmental interests that undergirded the 
legislation: (1) defending and nurturing the institution of traditional, heterosexual 
marriage; (2) defending traditional notions of morality, (3) protecting state sovereignty 
and democratic self-governance; and (4) preserving scarce government resources.^ Each 
of these interests is related to the public stake in the time-honored and nearly universal 
character of marriage as an institution designed to bring men and women together and 
orient them toward their responsibilities in the begetting, bearing, and raising of the next 
generation. 

Four Governmental Interests Behind DOMA 

Each of these interests offers a sturdy and even compelling basis for DOMA, and 
each persists today. 

Speaking of the first interest, in his testimony to the House Judiciary Committee 
15 years ago. Professor Hadley Arkes noted: 


' Baehrv. Lewin, 852 P,2d 44 (Haw. 1993). 

^ H.R. Report 104-664, Defimt' of Marriage Act, Commillcc on the Judiciary. U.S. House of 
Representatives. July 9. 1996, at ht tp://thomas.Ioc. gov/c£i-btn'cpq?jeTy/R?cp 1 04:FLD010:ia-.lihr664) . 
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We are, each of us, bom a man or a woman. The committee needs no testimony 
from an expert witness to decode this point: Our engendered existence, as men 
and women, offers the most unmistakable, natural signs of the meaning and 
purpose of sexuality. And that is the function and purpose of begetting. At its 
core, it is hard to detach marriage from what may be called the “natural teleology 
of the body”: namely, the inescapable fact that only two people, not three, only a 
man and a woman, can beget a child. 

These truths are as true today as they were then. 

Professor Arkes might have added that we are, each of us, bom of one man and 
one woman as well. Despite the developments in biotechnology that permit extra-uterine 
conception and surrogate gestation, every baby bom today continues to represent the 
biological son or daughter of a man and a woman. Moreover, new studies have 
demonstrated that children bom via the use of assisted reproduction technologies, who 
may be conceived via sperm or egg donation, or both, experience in large numbers a 
desire for knowledge about and even connection with the biological mother and/or father 
they have never met. This might be referred to as a “natural teleology of the family,” an 
individual child’s recognition that, whatever his or her parental relationships may be 
recognized as under the law, there is a natural and permanent biological template in 
which he or she is likely to have continuing emotional, psychological, and medical 
interest.^ 

The second interest behind DOMA, that of defending traditional notions of 
morality, is likewise an enduring one, which legislative bodies, responding to the public 
mind and its access to continuously developing information, are entrusted by our 
representative form of government to evaluate and act upon. The propriety of this trust is 
foundational to our republican form of government; it presumes the fundamental 
competence of the people to make laws that serve the common good and that protect the 
rights of minorities without depriving any person of essential rights. Nearly all laws 
represent some form of moral statement or public virtue, whether the topic is speed 
limits, clean energy credits, truth-in-lending, or even certain concepts of due process and 
equal protection. Courts that are tempted to strike down legislation that is rooted, in 
whole or in part, in moral judgments will be very busy indeed. 

In 1996, an unprecedented state court ruling was enough to prompt a 
congressional review of the implications of a radical change in the definition of marriage 
for federal and state policy. The swift and clear response by Congress to this sudden 
challenge underscores the strength of the public consensus about the wisdom of retaining 
the core, traditional definition of marriage. 

The recent decisions of several state supreme courts — including those of 
Massachusetts, Vermont, Connecticut, and Iowa — to mandate the creation of same-sex 
civil unions or marriage are at variance with the conclusions of nearly every authority 


^ Elizabeth Marquardt, Norval D. Glcim, and Karen Clark, "My Daddy ’s Name Is Donor: A New Study of 
Young Adults Conceived Through Sperm Donation,” Institute for American Values. 2010. 
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that has weighed in with respect to this issue. “Until quite recently,” as the defendant- 
appellants put it in their appeal brief in Ferry v. Schwarzenegger, “the abiding link 
between marriage and society’s existential interests in responsible procreation and child- 
rearing was routinely recognized, without a hint of controversy, not only by the 
California Supreme Court [] but by every state appellate court to address the purpose of 
marriage.” The brief also notes that this has been the consistent conclusion of federal 
appellate courts to date and of the U.S. Supreme Court itself as early as 1 972 in Baker v. 
Nelson. 


Significantly as well, the decisions made by popular vote regarding the future of 
marriage in the United States have had a uniform outcome. Voters in 3 1 states have cast 
63,394,399 ballots on the question of marriage redefinition since the people of Hawaii 
and Alaska went to the polls in 1998. More than 40,000,000 of those ballots — 63.1 
percent — have been cast to preserve marriage as it has always been understood by 
Congress and the vast majority of state legislatures.'* No state’s people have voted to the 
contrary. Finally, just last November, the voters of Iowa registered their resounding 
disapproval of the Iowa Supreme Court’s invention of a constitutional right to same-se.x 
marriage by removing all three of the Judges on the statewide ballot who had signed the 
court’s ruling. 

The third interest represented by DOMA is rooted in our constitutional order. 
Section 2 of DOMA expresses the determination of Congress that no state shall be 
required to give effect to the decision of another state with respect to its law recognizing 
or refusing to recognize the marriage of persons of the same sex. The provision is a two- 
way street, guaranteeing states the liberty under their own laws, consonant with the 
beliefs of their own residents, to choose to recognize or not to recognize the decisions of 
any other state with respect to the definition of marriage in their own state. As this 
committee noted at the time of adoption of DOMA, this provision is a narrow one: 

It [does] not forestall or in any way affect developments in Hawaii, or, for that 
matter, in any other State, Indeed, nothing in this (or any other) section of the Act 
would either prevent a State on its own from recognizing same-sex “marriages,” 
or from choosing to give binding legal effect to same-se.x “marriage” licenses 
issued by another State. 

At the same time states are free to choose their marriage policies, DOMA 
exercises the prerogative of the federal government to define marriage for purposes of 
federal law. 

Finally, the fourth interest expressed by DOMA, the ability of Congress to 
exercise control over scarce government resources, is dramatically greater today than it 
was in 1 996. In the same year that DOMA was adopted, the Congress adopted reforms of 
the federal welfare policy that were designed to encourage work, support marriage and 
family formation, and control exploding costs to taxpayers. This action was taken 


' Tabulation by the author from stale Web sites. Secretaries of Stale, or boards of elections (Linpublishcd 
figures); see also http:j/en.M^ikipedm.org/wiki.^ame-sex marriage legislation in the United States. 
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primarily as a result of congressional recognition of the deleterious effect three decades 
of burgeoning welfare spending had had not merely on the public purse, but on patterns 
of dependency among program recipients. With the assistance of this legislation, the 
public good of marriage was embraced, and an already shrinking federal deficit in 1996 
was moved into balance in 1997 and surplus in 1998 and beyond. 

Today, federal deficits and debt are widely recognized to be spiraling into 
uncharted territory. This is no time to sacrifice the power of the Congress to define and 
control federal expenditures related to employee benefits, tax preferences, and other 
purposes to the vagaries of states choosing to redefine marriage and family. The case for 
doing so is even less compelling when it is clear that Congress, acting on its own, is free 
to make decisions to define benefits and preferences that not only accord with budgetary 
imperatives, but also proceed without compromising the signal, which DOMA represents, 
that the preservation of the family unit is a matter of urgent national importance. 

Moreover, and more profoundly, the promotion and preservation of intact 
(married luother-and-father) families bear financial iiuplications for governments across a 
broad range of social indicators that carry enormous social costs. Children raised in intact 
families by their own mothers and fathers commit fewer crimes as juveniles, have fewer 
pregnancies and children out of wedlock, suffer less physical abuse, experience more 
educational success, resort less often to divorce, suffer less from substance abuse, and 
even shoplift less frequently.^ Defending the core element of marriage, its one-man and 
one-woman character, is an indispensable part of defending the institution more generally 
and the public benefits it provides. 

Conclusion: Marriage Uniquely Promotes Community and 
Intergenerational Goods 

All of the governmental interests embodied in the Defense of Marriage Act 
ultimately serve one overarching purpose: to create and foster conditions of public policy 
that reinforce the binding of men and women to one another and to the children they co- 
create. Study after study of the impact of marriage and the sustained presence of mothers 
and fathers in the home, striving together and nurturing their children, demonstrate the 
advantages of a married mother and father over every other family form that has been 
exhaustively studied to date. 

A June 2002 report from Child Trends titled “Marriage from a Child’s 
Perspective” (Moore, Jekielek, and Emig) notes that the differences in child development 
outcomes are not simply related to differences between single-parent and two-parent 
households, but to “the presence of two biological parents.”^ These advantages are 
statistically significant, consistent, and often dramatic. Studies to examine whether 


' Fact slieet, “Parental Involvement and Children’s Well-Being,” familyfacts.org, at 
hllp://famityfacls. org/brie fsMO/pan’ntal-im-otvemenl-and-childreiis-weU-bi'mg (April 15,2011). 

Kristin Anderson Moore, Ph.D., Susan M. Jekielek, M.A., and Carol Emig, M.P.P,, “Marriage from a 
Child’s Perspective: How Docs Family Slruclurc AUccl ChildrciL and What Can Wc Do About It?” Child 
Trends, June 2002, at hUp://M’Mw.chiIdtrends.org/files/marriagerb602.pdf (April 15, 201 1), 
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parenting by same-sex couples would represent a unique exception to this finding remain 
controversial and incomplete. The prudence of Congress in protecting and promoting the 
maximum attachment of children to their natural mother and father should be respected. 

Even if some studies were to show effects less than might be expected from 
previous research on the breakdown of mother-father families, the claim of children to 
the care and attention of the persons of the two sexes that were necessary to create them 
can and should be taken into consideration in public policy. 

Indeed, that concern is, if anything, more urgent today than ever. Today’s cultural 
shifts in cohabitation and out-of-wedlock childbearing, as well as persistent economic 
difficulties affecting Middle America, have combined to produce record numbers of 
children beginning life and being raised in single-parent households. In 2009, more than 
1.7 million children — 41 percent of all U .S. children who entered the world that year — 
were bom to single mothers. The poverty rate among these children, if it holds with 
current patterns, will be nearly five times what it is for children with both a mother and a 
father in the home. Overall, nearly 70 percent of poor families with children are headed 
by single parents.’ 

The effects of family structure are not merely economic, and they are not 
therefore simply remedied by economic measures. The effects on children of being raised 
outside a biological family arrangement include greater risk of lower educational 
attainment, elevated rates of delinquency, more unwed pregnancy and childbearing, and 
other consequences. These aggregate findings do not spell the future of every single child 
raised in less than ideal family structures, but for those for which they do, they are very 
real indeed and the proper object of government concern. 

For all of these reasons and more, concerned citizens and legislators have reacted 
with justifiable caution and even resistance to proposals to change the definition of 
marriage. They have reasonably concluded that these proposals have more to do with 
private preferences than they do with the public interest in community and 
intergenerational goods. The Defense of Marriage Act of 1996 is best seen, therefore, not 
as a measure singularly focused on a cultural debate occasioned by a state court decision, 
but as a response embedded within a growing awareness of the compelling public policy 
rationale to promote traditional marriage and encourage strong and stable homes where 
children can thrive and reach their full potential. 

#*******##**######* 

The Heritage Foundation is a public policy, research, and educational organization 
recognized as exempt under section 501(c)(3) of the Internal Revenue Code. It is 
privately supported and receives no funds from any government at any level, nor does it 
perform any government or other contract work. 


' Robert Rector, “Married F atliers: America’s Best Weapon Against Child Povertry” Heritage F oundation 
I’VebMemo No. 2934. June 6, 2010, alhUp:.b/\vww.heriiage.org/Research/Rc'po}is 20I0 b6Mairic'd- 
Fathers-Americm-Greatest-Weapon-Agaimt-Ckild-Pmerty. 
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The Potential Budgetary Impaet 
of Reeognizing Same-Sex Marriages 

June 21, 2004 

The federal government does not recognize “marriages” of same-sex couples 
either for receipt of federal benefits or for tax purposes. The 1996 Defense of 
Marriage Act (Public Law 104-199) provides that the federal government will 
honor only marriages between one man and one woman. It also stipulates that no 
state, territory, or possession of the United States or Indian tribe can be required to 
recognize a same-sex marriage perfomied in any other jurisdiction. 

The potential effects on the federal budget of recognizing same-sex marriages are 
numerous. Marriage can affect a person’s eligibility for federal benefits such as 
Social Security. Married couples may incur higher or lower federal tax liabilities 
than they would as single individuals. In all, the General Accounting Office has 
counted 1,138 statutory provisions — ranging from the obvious cases just men- 
tioned to the obscure (landowners’ eligibility to negotiate a surface-mine lease 
with the Secretary of Labor) — in which marital status is a factor in determining or 
receiving “benefits, rights, and privileges.”' In some cases, recognizing same-sex 
marriages would increase outlays and revenues; in other cases, it would have the 
opposite effect. The Congressional Budget Office (CBO) estimates that on net, 
those impacts would improve the budget’s bottom line to a small extent: by less 
than $1 billion in each of the next 10 years (CBO’s usual estimating period). That 
result assumes that same-sex marriages are legalized in all 50 states and recog- 
nized by the federal government. 

The number of same-sex couples who would marry if they had the opportunity is 
unknown, but the 2000 census offers some insights. The census does not ask 
about sexual orientation, but it allows people living with a nonrelative to identify 
themselves as “partners” instead of “housemates/roommates.” Almost 600,000 
households (or 1 .2 million people) identified themselves as same-sex partners in 
2000, roughly half in male couples and half in female couples. They represented 
about 0.6 percent of the total adult population and almost 1 percent of people 
between the ages of 30 and 50.“ By several common measures of stability — age, 
home ownership, and length of residence — those 600,000 same-sex couples 


1. General Accounling Oillce, of Marriage Act: Update to Prior Report. GAO-04-353R 

(Jamiar>' 23, 2004). 

2. By comparison, Qie 2000 census counLed 54 million married-couple households and 4.9 million 
households with mimairied, opposite-sex partners. See Bureau of the Census, Married-Couple and 
Unmctrried-Partner Households: 2000., Census 2000 Special Reports, No. CnNSR-5 (February 
2003). 
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resemble married couples more than they resemble other cohabiting households, 
so it seems reasonable to assume that many of them would marry if given the 
chance.^ Some would not, of course; but other same-sex couples who did not live 
together, or who labeled themselves “roommates” rather than “partners” in the 
census, might choose to marry. The census also contained limited data about the 
income, earnings, and assets of those 600,000 couples — clues that CBO used to 
gauge budgetary impacts. 

For the purposes of this analysis, CBO assumed that about 0.6 percent of adults 
would enter into same-sex marriages if they had the opportunity. (That proportion 
is equivalent to nearly 600,000 couples in 2000, with adjustment for subsequent 
population growth of about 1 percent a year.) CBO’s estimates reflect significant 
uncertainty because predicting how many same-sex couples would marry is diffi- 
cult and because data on their incomes, assets, and participation in federal benefit 
programs are sparse. 


Effects on Revenues 

Recognizing same-sex marriages would affect federal revenues through both the 
individual income tax and the estate tax. Neither effect would be large relative to 
total federal revenues. Receipts from other taxes — in particular, payroll taxes — 
would be unlikely to change significantly. 

On balance, legalization of same-sex marriages would have only a small impact 
on federal tax revenues, CBO estimates. Revenues would be slightly higher: by 
less than $400 million a year from 2005 through 2010 and by $500 million to 
$700 million annually from 201 1 through 2014. Those amounts represent less 
than 0.1 percent of total federal revenues. 

The impact on revenues varies over time in part because, under current law, tax 
provisions will change in almost every year between now and 2011 and in part 
because incomes change over time. CBO’s estimates are based on current law and 
assume that provisions in the Economic Growth and Tax Relief Reconciliation 


3. Before the 2000 census, researchers James Aim, M.V. Lee Badgett and Leslie A. Whittington used 

a v^eLy of sources (the National Ileallli and Social Life Survey, the General Social Survey, and 
data from tlic National Opinion Research Center) to reach a similar estimate: that about 550,000 
same-sex couples might marry. See Aim, Badgett, and Whittington, “Wedding Bell Blues: The 
Income Tax Consequences of Legalizing Same-Sex Maiiiagc," Nalional Tax Journal, vol. 53, no. 2 
(June 2000), pp. 201-21 4. Tliat study estimated that male couples would make up almost two-thirds 
of lliose marrying. By conlrasL, about two-thirds of the same-sex couples who wed in San Fran- 
cisco; Portland, (!)regon; and Massachusetts in early 2004 were female. See Evelyn Nieves, "The 
Women’s Marriage McU'ch: Majority of Same-Sex Couples VTho Took Vows Are Female,” Wash- 
ington Post, May 25, 2004, p. A3. 
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Act of 2001 (EGTRRA) and the Jobs Growth and Tax Relief Reconciliation Act 
of 2003 (JGTRRA) expire as scheduled rather than be extended. 

The estimates are highly uncertain for several reasons. First, data from the 2000 
census may not accurately represent the number of same-sex couples, both be- 
cause of misreporting by respondents and because of misinterpretation of reported 
relationships by the Census Bureau. Second, how many same-sex partners would 
marry if allowed is unknown; CBO assumed that age and income would influence 
their decision, as appears to be the case for heterosexual couples. And third, 
allowing same-sex marriages could result in behavioral changes that would alter 
the number of gay and lesbian people in partnered relationships. Despite those 
uncertainties, however, CBO concluded that any effect of same-sex marriages on 
federal revenues would be small. 

Income Tax Revenues 

Recognizing same-sex marriages for federal tax purposes would require people in 
those marriages to file income tax returns as couples, either jointly or separately. 
For almost all married couples, filing jointly rather than separately results in lower 
tax liability. Depending on the division of income between spouses, marriage can 
lead to either higher income tax liability (a “marriage penalty”) or lower liability 
(a “marriage bonus”). The greater the similarity in the two spouses’ earnings, the 
more likely the couple is to incur a marriage penalty. Conversely, the greater the 
disparity in earnings, the more likely the couple is to receive a marriage bonus. 
When one spouse earns all of a couple’s income, the couple always gets a bonus. 

Together, EGTRRA and JGTRRA will reduce the number of couples incurring 
marriage penalties and increase the number receiving bonuses between now and 
2010. JGTRRA provided relief from marriage penalties for 2003 and 2004 in the 
form of a higher standard deduction and broader 15 percent tax bracket for mar- 
ried couples. For 2005 through 2010, that relief is first reduced and then reinstated 
under the provisions of EGTITRA. Because of those changes and rising real 
(inflation-adjusted) incomes, marriage penalties would dominate during that pe- 
riod, and same-sex marriages would increase revenues by between $200 million 
and $400 million each year. After 2010, the expiration of all of EGTRRA’ s pro- 
visions would raise marriage penalties further, and revenues would be $500 mil- 
lion to $700 million higher each year than they would be if same-sex marriages 
were not recognized. (Permanently extending the marriage-penalty provisions in 
EGTRRA would reduce those revenue gains to less than $400 million per year 
after 2010.) 

Estate Tax Revenues 

A second effect of same-sex marriages on federal revenues could come through 
the estate tax, but that effect is almost certain to be small. Little is known about 
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the estate taxes that same-sex couples pay under current law. However, the effect 
of allowing same-sex marriages can be gauged by assuming that the partners 
would behave like other couples in terms of leaving inheritances. 

The main impact of same-sex marriages on estate taxes would come through the 
unlimited spousal exemption, which allows a person to leave any amount of assets 
to his or her spouse without incurring estate tax liability. As a result, wealthy 
married couples can exempt twice as much wealth from estate taxes as single 
people can and thus can often pay lower estate taxes than they would if they were 
unmarried."* Furthermore, marriage can defer the payment of estate taxes until the 
death of the second spouse, thus shifting revenues into later years. Because the 
estate tax is scheduled to decline steadily through 2010 and then return abruptly to 
its pre- 2001 levels, that shift could increase revenues by moving taxation from a 
relatively low-tax year (through 2010) into a higher-tax year (after 2010). Extend- 
ing the estate tax provisions of EGTRRA beyond 2010 would eliminate that 
possible revenue gain. 

Notwithstanding those complexities, under current law, allowing same-sex mar- 
riages would have little impact on estate tax liabilities. That conclusion assumes 
that same-sex married couples would behave similarly to heterosexual married 
couples in terms of how they bequeathed their estates. If they behaved differently, 
however, allowing same-sex marriages could have different effects on estate tax 
revenues. For example, anecdotal evidence suggests that gay decedents currently 
leave more of their assets to charitable institutions than their heterosexual coun- 
terparts do. If allowing same-sex marriages caused that behavior to change — for 
example, if same-sex couples had more children to whom they left their estates — 
revenues could rise. Currently, about one in three lesbian couples and one in five 
gay couples live in a household with their own children.’ Those proportions might 
rise if same-sex marriages were legalized. 


4. That effective doubling of tlie exemption occurs as follows: when tlie first spouse dies, he or she 
can pass on to heirs other than the surviving spouse an amount equal to the single exemption 
without owing estate tax. ilie balance of the estate goes to the surviving spouse, also without tax 
because of the unlimited spousal exemption. Wlien the second spouse dies, an additional amount 
equal to the single e.xemption goes to heirs, again wiihoul ta.x. The couple IhLis has an effective 
exemption equal to twice die single exemption. If each spouse has assets of his or her own exceed- 
ing the exemption, marriage will have no ellect on estate ta.x liability, other than on the timing of 
tax receipts. But if die assets of one spouse exceed the exeinpdon and diose of the other spouse do 
not, marriage will result in a higher combined exemption. 

5. Bureau of die Census, MamTii-Cowp/c and Unmarried-Panner Households: 2000, Tabled, p. 9. 
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Effects on Outlays 

Marital status has a direct impact on people’s eligibility for some federal pay- 
ments, such as Social Security benefits, veterans’ benefits, and civil service and 
military pensions. It can affect other benefits indirectly if a spouse’s income and 
assets enter into determinations of eligibility. The discussion below focuses on so- 
called mandatory, or direct, spending — programs like Social Security that make 
payments to anyone who is qualified and applies — because the budgetary effects 
on those programs of recognizing same-sex marriages would occur automatically 
and would not depend on future annual appropriations. 

Recognizing same-sex marriages would increase outlays for Social Security and 
for the Federal Employees Flealth Benefits (FEFLB) program, CBO estimates, but 
would reduce spending for Supplemental Security Income (SSI), Medicaid, and 
Medicare. Effects on other programs would be negligible. Altogether, CBO con- 
cludes, recognizing same-sex marriages would affect outlays by less than S50 mil- 
lion a year in either direction through 2009 and reduce them by about $100 mil- 
lion to $200 million annually from 2010 through 2014. 

Social Security 

With estimated payments of $488 billion in 2004, Social Security is both the 
largest federal program and the one in which marital history plays the greatest role 
in determining benefits. Under Social Security rules: 

■ The spouse of a retired or disabled worker — assuming that he or she meets 
age and other requirements — can receive 50 percent of the worker’s bene- 
fit, subject to reductions for early retirement (before age 65 or, eventually, 
age 67) and, if children are also eligible, subject to a cap on total family 
benefits. Thus, the basic benefit for a married couple with one earner is 1 .5 
times that for an unmarried worker with the same work history. 

■ The widow or widower of an insured worker — again, if he or she meets 
age and other requirements — can receive 100 percent of the worker’s 
benefit. 

■ Divorced spouses can collect either type of benefit described above if they 
were married to an eligible worker for at least 10 years. 


6. Relatively few people collect on an ex-spouse’s record: about 375,000 spouses and 625,000 

Viidow(cr)s did so in December 2002 (including those ’wlio were eligible for smaller benefits in 
their o’wii right) out of a total of 46 million Social Security recipients. Tlie 1 0-year requirement 
clearly limits QiaL number. More Qian half of marriages Qial end in divorce do so before the 
couple’s eighth aimiversary, according to Bureau of the Census, Number, Timing,, and Duration 
of Marriages and Divorces: 1996. Current Population Reports, P70-80 (February 2002). Table 6. 

p. 12. 
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If a spouse or widow(er) has worked long enough (generally 10 years) to earn 
retired- or disabled-worker benefits on his or her own, Social Security does not 
pay both benefits. Instead, it pays the larger of the two amounts for which the 
recipient is eligible. Technically, such people are labeled “dually entitled” and 
receive their own benefit plus the excess, if any, of their other benefit. 

As a general rule, married people fare better under Social Security than single 
people do, and married couples with one earner fare better than two-earner 
couples do. One-eamer couples get an extra 50 percent of the worker’s check 
while both spouses are alive and a lifetime benefit if the worker dies first. (In a 
typical pension plan, by contrast, benefits stop at the worker’s death unless he or 
she chose a reduced, joint-and-survivor annuity.) Two-earner couples gain less 
from the spousal benefit because it may exceed the lower earner’s own benefit by 
little or nothing.^ But even in two-earner couples, the husband typically earns 
more and dies first, and his widow gets his higher benefit for life. People who 
never marry do not gain from those provisions. 

Benefits paid to spouses and widow(er)s account for almost one-fifth of Social 
Security spending. In 2004, $21 billion in benefits will go to 5.5 million spouses 
and $69 billion to 8 million aged widows and widowers, CBO estimates. Almost 
half of those recipients are dually entitled.* 

If permitted to marry, same-sex couples would benefit from those spousal and 
survivor features. However, their gains would be modest, CBO expects, for two 
reasons. First, most same-sex couples include two workers, and on average, their 
earnings are closer to one another’s than is the case for a husband and wife in a 
two-eamer couple. Second, same-sex partners would generally collect survivor 
benefits for a shorter period. On average, such partners are the same age, and 
statistically they have the same life expectancy. By contrast, husbands are an 
average of two to three years older than their wives, earn more, and have a shorter 


7. As a rule of thumb, the lower eanier — ^usually tlie ■wife — ^will not receive a spousal benefit if she 
eanied at least one-third as much as her husband over tlieir lifetimes, because her own benefit will 
be higher. That outcome stems from the weighted foniiLila Lised to calculate benefits. Social Secu- 
rity bases benefits on a worker's highest 35 years of eamiugs and aims to "‘replace" more earnings 
for a lower-paid worker than for a higher-paid one. Thus, a worker who earned an average of 
$4,500 a inontli (in today’s dollars) might get a benefit of about $1,655 a inontli (before any 
reductions for early retirement), and a worker who earned only one-third as much ($ 1 ,500 a month, 
on average) would qualify for a basic montlily benefit of $835 — more than half of the higher 
eanier’s amount. 

8. i'he most readily available figures from the Social Security' Administration show far fewer spouse 
and widow(er) recipients — about 2.8 million and 4.6 million, respectively. That is because dually 
entided people are already included among retired workers and disabled workers, so listing them 
again would constitute double-coimting. Adding an estunated 2.7 million dually entitled spouses 
and 3.6 million dually entitled widow(er)s yields the totals cited above. For more information, see 
Social Security Administration, Annual Statistical Supplement (various years). Table 5G2. 
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life expectancy. An average married woman can expect to spend six or seven 
years as a widow. 

From analyzing the joint earnings (and Social Security income, if applicable) of 
the same-sex partnerships in the 2000 census, CBO judges that only 30 percent 
would receive higher benefits as a retired couple than they would as two single 
people. And about half of same-sex couples would collect higher benefits after 
one partner died than they would under current law. Taking into account the age 
mix and expected mortality of same-sex couples, CBO estimates that additional 
Social Security benefits would total about $50 million in 2005 and grow to $350 
million in 2014 (equivalent to $250 million in today’s dollars, adjusted for 
intervening wage growth and cost-of-living increases). 

That additional cost is small in the near term and grows over time as the couples 
age. According to the census, the average member of a same-sex couple in 2000 
was in his or her early 40s. In only about 10 percent of partnerships were both 
partners age 62 or older, the earliest age for receiving Social Security retirement 
benefits. In the next few decades, many more couples will reach age 62, and some 
members will die, leaving their survivors eligible for widow(er)s’ benefits if their 
marriages were recognized. 

Children — chiefly the minor children of workers who have died — account for 
about 5 percent of Social Security benefits. Although large numbers of same-sex 
partners in the 2000 census were raising children, CBO estimates that allowing 
same-sex marriages would not add significantly to those benefits. Children may 
qualify for benefits on the earnings record of a biological or adoptive parent; the 
parent’s marital status does not matter. Even if same-sex marriages led to more 
adoptions by such couples, the children involved would essentially replace one set 
of parents (their biological parents) with another (their adoptive parents). The two 
sets of parents might differ in key respects such as mortality and earnings, but any 
net effect on Social Security benefits for their children would most likely be 
small. 

Finally, some recipients face marriage penalties in Social Security. Disabled adult 
children — grown children whose disability (usually mental retardation) occurred 
before age 22 and who therefore collect on a parent’s record — lose their benefits if 
they marry. Widows and widowers who remarry before age 60 lose their former 
eligibility, although they may reclaim it if the remarriage ends in death or divorce. 
Same-sex marriages would trigger those penalties in a handful of cases, but CBO 
expects that such effects would be negligible. 


7 



Other Federal Programs 

Although Social Security is the program that would be most obviously affected by 
changes in marital status, legalization of same-sex marriage would also change 
federal spending for various income-support and health programs. 

Supplemental Security Income. Partners who now collect benefits from SSI — a 
means-tested program for the elderly and disabled — could lose some or all of their 
benefits if same-sex marriages were recognized, because their spouse’s income 
and assets as well as their own would count toward their eligibility. In almost 
25,000 (about 4 percent) of the same-sex partnerships reported in the 2000 census, 
one or (rarely) both partners received SSI benefits. Those participants would be 
unlikely to marry, but some would. More plausibly, partners who do not now 
collect SSI benefits would find their future applications rejected because of their 
spouse’s income. As a result, legalization of same-sex marriages would save the 
SSI program about $100 million a year by 2014, CBO estimates. 

Medicaid. A joint federal/state program, Medicaid provides health coverage to 
some poor elderly and disabled people, children, and families. The federal share 
of spending will reach an estimated $174 billion this year and $352 billion in 
2014. CBO expects about 58 million enrollees in 2014 — 18 million elderly and 
disabled people and 40 million other adults and children. 

As with SSI, eligibility for Medicaid is generally linked to income and assets, so 
counting a spouse’s resources could make some individuals ineligible. Participa- 
tion in SSI generally confers Medicaid eligibility, which means that some people 
who lost SSI benefits would also lose Medicaid coverage. Other elderly and dis- 
abled individuals (including a small number of nursing-home residents) who qual- 
ify for Medicaid under current law could also lose eligibility if a couple’s com- 
bined incomes and assets were considered. The extent to which people lost cov- 
erage would vary among states depending on the degree to which states disregard 
assets and income. By 2014, about 30,000 fewer elderly and disabled individuals 
would have Medicaid coverage than under current law, CBO estimates. 

Counting a spouse’s income and assets would likewise push some welfare recipi- 
ents and other poor families above Medicaid’s eligibility limits. Although an in- 
crease in family size could boost some families’ chances of qualifying, the pre- 
vailing effect of combining incomes would be to reduce Medicaid eligibility. 

Most of the people losing Medicaid coverage would be children. Because parents 
face tighter eligibility rules than children do in most states, fewer of them are eli- 
gible for the program. In a same-sex couple in which one partner has little or no 
income, his or her children may qualify for Medicaid under current law. Those 
children could lose Medicaid coverage if both partners’ incomes were considered 
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in determining eligibility.^ Furthermore, same-sex marriages might make some 
children who would otherwise be enrolled in Medicaid eligible for health insur- 
ance through an adoptive parent’s or stepparent’s employer. Such children might 
shift from Medicaid to private coverage. CBO estimates that by 2014, about 
100,000 fewer children and their parents would have Medicaid coverage than 
under current law. 

Conversely, Medicaid spending could increase for a small number of nursing- 
home residents. Under special rules for spouses living in the community — the so- 
called spousal impoverishment exemption — a noninstitutionalized spouse may 
shield a home and some other jointly owned assets from Medicaid’s resource 
limits. Recognizing same-sex marriages would allow couples to protect more 
assets than they could as individuals (under current law) and thus shrink their 
expected contribution to the cost of nursing-home care. 

In all, CBO expects, federal spending for Medicaid would decline by about $400 
million (or about 0.1 percent) in 2014 because of same-sex marriages and by 
smaller amounts in earlier years. Because states pay about 43 percent of the pro- 
gram’s total costs, they would realize savings of about $300 million in 2014. 

Medicare. Savings would also occur in the new Medicare prescription drug ben- 
efit’s low-income subsidy program. Under current law, people who meet certain 
income and asset tests are eligible to receive government subsidies for their cost- 
sharing payments and premiums for the drug benefit. Some of those people would 
no longer qualify if the income and assets they shared with a partner were consid- 
ered for eligibility purposes. The resulting savings for Medicare would amount to 
less than $50 million a year through 2014, CBO estimates. 

Federal Employees Health Benefits Program. By recognizing same-sex marri- 
ages, the government would automatically extend health care insurance under the 
FEHB program to civil servants and civil service retirees who elected to cover a 
spouse. Under that program, the government pays almost three-quarters of health 
care premiums, and employees and annuitants pay the rest. The government’s pay- 
ments for annuitants constitute direct spending (spending that does not require an 
annual appropriation). CBO estimates that covering the same-sex spouses of 
retired enrollees in the FEHB program would cost the government less than $50 
million a year through 2014. Premiums for current employees, by contrast, come 
from agencies’ salary and expense budgets, which are funded by appropriations. 


9. Even ii'a child is related by blood or adoption to only one of Ihe spouses — tor example, ii' llie child 

was born during a previous marriage — most states consider a stepparent’s income and resources 
when detennining the child’s eligibility tor welfare and Medicaid. Some stepparents, though, could 
ncwdy gain Medicaid coverage, depending on their states’ rules. 
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CBO expects that those additional premiums would cost agencies less than $30 
million annually through 2014.*“ 

Food Stamps and Other Programs. In the Food Stamp program, the basic unit is 
the household (people who live together and usually buy and prepare food to- 
gether), not necessarily the family. Thus, CBO expects that recognizing same-sex 
marriages between partners who already live together would not affect Food 
Stamp spending. 

In addition, the costs or savings for veterans’ benefits, civil service retirement, and 
military retirement would be negligible if the federal government recognized 
same-sex marriages, CBO estimates. 


1 0. Tn 2003, CBO analyzed the Domestic Partnership Benefits and Obligations Act of 2003, a bill that 
would expand certain fringe benefits — notably health uisui'ance — to "domestic paitners” of federal 
civilian employees. CBO estimated that 83 percent of the potential beneficiaries would be people in 
opposiLe-sex rather than same-sex partnerships. At Ihe sponsor’s request, CBO coniined its analysis 
to current federal employees, not retirees. See Congressional Budget Office, (Zost Estimate forH.R. 
2426, the Domestic Parnm'ship Benefits and Obligations Act of 2003 (August 4, 2003), available 
at wv\w.cbo.gov. 
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DOMA Is Unconstitutional 

Posted: 02/15/11 12:1 I PMET 


A central question in the legal debate over the constitutionality of laws that discriminate against 
gays and lesbians (such as the federal Defense of Marriage Act) turns on the appropriate standard 
a court should apply in deciding whether the government's interest in treating gays and lesbians 
differently from other Americans is sufficiently weighty to justify the discrimination. 

The Equal Protection Clause of the Fourteenth Amendment, which provides that no state shall 
deny any person "the equal protection of the laws," is the relevant constitutional text. But what 
does it mean? 

A simple interpretation might suggest that the government may never treat people differently. 

But that is an implausible understanding of the text. All laws treat people differently. Speed limit 
laws treat people who drive 75 miles per hour differently than those who drive 45 miles per hour. 
People who have gone to medical school can practice medicine; others cannot. Citizens can vote; 
aliens cannot. In-state college students pay a lower tuition than out-of-state college students. 
People over 65 receive certain benefits that are not available to people under 65. And so on. 

Surely, the Equal Protection Clause cannot mean that all such laws are unconstitutional. 
Recognizing this, the Supreme Court has held that most laws that treat some people differently 
from others are constitutional if the difference in treatment rationally furthers a legitimate 
government interest. As illustrated by the examples noted above, almost all laws pass this test. 

But this does not exhaust the meaning of the Equal Protection Clause. The primary goal of the 
Clause, which was enacted in the wake of the Civil War, was to prohibit laws that discriminate 
against African-Americans. To effectuate that purpose, the Supreme Court has held that laws that 
discriminate against African Americans violate the Equal Protection Clause unless they pass 
"heightened scrutiny" - that is, unless the discrimination is necessary to further an important 
government interest. 
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But is heightened scrutiny limited only to laws that discriminate against African Americans? 
That would be odd, because the text says nothing about limiting its core protection to African 
Americans. Rather, the text is open-ended, and it is therefore reasonable to assume that 
discrimination against African Americans was seen not as a singular problem, but as a 
paradigmatic one. That is, it is the paradigm of a certain type of discrimination that is especially 
problematic under the Equal Protection Clause. 

Applying this understanding, the Supreme Court has concluded that the proper application of the 
Clause requires the use of heightened scrutiny to test the constitutionality of laws that 
discriminate against African-Americans or that discriminate against other groups in society that 
are similar to African Americans for purposes of the tJqual Protection Clause. 

What, though, does it mean to be "similar to African Americans for purposes of the Equal 
Protection Clause"? The Supreme Court has looked to several factors. First, it considers whether 
the group has been subjected to a history of discrimination. This is relevant both because such a 
history suggests that there may be prejudices at work in society that can taint the fairness of the 
political process, and because it is particularly unfair to heap additional burdens on groups that 
have been systematically discriminated against in the past. 

Second, the Court considers whether the group can effectively protect itself in the political 
process. If a group does not have that ability, then it is especially vulnerable to the pernicious 
effects of prejudice and intolerance. 

Third, the Court considers whether the group is objectively different in some meaningful way 
that would logically justify treating its members differently than others. For example, it is 
sensible to treat people born with severe learning disabilities differently in some ways than 
others, but it is not sensible to assume that race is relevant to an individual's capacity to function 
fully in society. 

Finally, the Court considers whether the group's status is immutable. That is, African Americans 
cannot change their race. Therefore, laws that discriminate against African Americans are 
particularly unjust, because it is unfair to disadvantage people for characteristics that are largely 
beyond their control. 

Considering all these factors, the Supreme Court has concluded, for example, that laws that 
discriminate against ethnic minorities and women are sufficiently similar to laws that 
discriminate against African Americans to justify testing them by heightened scrutiny. 

What, though, of gays and lesbian? How do they fare under this analysis? The first three criteria 
seem clear. There can be no doubt that gays and lesbians have been subjected to a long and often 
tragic history of discrimination — even to the point that they were declared to be criminals. They 
are certainly a political minority, even more so than African Americans and women, and 
historically they have been particularly powerless politically because they were forced into the 
closet and were therefore effectively unable to represent their interests in the political process. 
And there is no reason to believe that gays and lesbians are any less able to function well in 
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society than anyone else - even to the point that they are now permitted to serve openly in the 
military. 

The only criteria on which there is any question is the fourth, but there is a general consensus 
today that one's sexual orientation is not a matter of choice. Although there are those who dispute 
this proposition, the great weight of the evidence cuts the other way. If you are a heterosexual, 
imagine if you suddenly had to lead your life as a homosexual. All of your instincts would cut 
strongly in the opposite direction. You might be able to force yourself to engage in sex with 
people of the same sex, but it would seem wholly unnatural and, more importantly, you would 
continue (secretly) to be attracted to persons of the opposite sex, even if you could no longer 
legally act on those attractions. This is pretty much what sexual orientation means, and in its 
deepest sense the orientation itself seems to be beyond one's own control. One can (perhaps) 
change one's conduct, but not one's orientation. 

Thus, like laws that discriminate against African Americans, ethnic minorities and women, laws 
that discriminate against gays and lesbians must be tested by heightened scrutiny under the Equal 
Protection Clause. And, as a practical matter, tested by that standard, it is difficult to think of any 
interest furthered by the Defense of Marriage Act that would enable that misguided law to pass 
constitutional muster. 
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Opinion 

No defending the Defense of Marriage Act 

The author of the federal Defense of Marriage Act now thinks it's time for his 
law to get the boot — but for political reasons, not In support of gays. 

By Bob Barr 

January 5, 2009 

In 1996, as a freshman member of the House of Representatives, I wrote the Defense of Marriage 
Act, better known by its shorthand acronym, DOMA, than its legal title. The law has been a 
flash-point for those arguing for or against same-sex marriage ever since President Clinton 
signed it into law. Even President-elect Barack Obama has grappled with its language, meaning 
and impact. 

I can sympathize with the incoming commander in chief. And, after long and careful 
consideration, 1 have come to agree with him that the law should be repealed. 

The left now decries DOMA as the barrier to federal recognition and benefits for married gay 
couples. At the other end of the political spectrum, however, DOMA has been lambasted for 
subverting the political momentum for a U.S. constitutional amendment banning same-sex 
marriage. In truth, the language of the legislation — like that of most federal laws — was a 
compromise. 

DOMA was indeed designed to thwart the then-nascent move in a few state courts and 
legislatures to afford partial or full recognition to same-sex couples. The Hawaii court case 
Baehr vs. Lewin, still active while DOMA was being considered by Congress in mid- 1 996, 
provided the immediate impetus. 

The Hawaii court was clearly leaning toward legalizing same-sex marriages. So the first part of 
DOMA was crafted to prevent the U.S. Constitution's "full faith and credit" clause - which 
normally would require State B to recognize any lawful marriage performed in State A — from 
being used to extend one state's recognition of same-sex marriage to other states whose citizens 
chose not to recognize such a union. 

Contrary to the wishes of a number of my Republican colleagues, I crafted the legislation so it 
wasn't a hammer the federal government could use to force states to recognize only unions 
between a man and a woman. Congress deliberately chose not to establish a single, nationwide 
definition of marriage. 
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However, we did incorporate into DOMA's second part a definition of marriage that comported 
with the historic — and, at the time, widely accepted — view of the institution as being between a 
man and a woman only. But this definition was to be used solely to interpret provisions of 
federal law related to spouses. 

The first part of DOMA, then, is a partial bow to principles of federalism, protecting the power 
of each state to determine its definition of marriage. The second part sets a legal definition of 
marriage only for purposes of federal law, but not for the states. That was the theory. 

I've wrestled with this issue for the last several years and come to the conclusion that DOMA is 
not working out as planned. In testifying before Congress against a federal marriage amendment, 
and more recently while making my case to skeptical Libertarians as to why 1 was worthy of 
their support as their party's presidential nominee, I have concluded that DOMA is neither 
meeting the principles of federalism it was supposed to, nor is its impact limited to federal law. 

In effect, DOMA's language reflects one-way federalism: It protects only those states that don't 
want to accept a same-sex marriage granted by another state. Moreover, the heterosexual 
definition of marriage for purposes of federal laws - including, immigration. Social Security 
survivor rights and veteran's benefits — has become a de facto club used to limit, if not thwart, 
the ability of a state to choose to recognize same-sex unions. 

Even more so now than in 1 996, 1 believe we need to reduce federal power over the lives of the 
citizenry and over the prerogatives of the states. It truly is time to get the federal government out 
of the marriage business. In law and policy, such decisions should be left to the people 
themselves. 

In 2006, when then-Sen. Obama voted against the Federal Marriage Amendment, he said, 
"Decisions about marriage should be left to the states." He was right then; and as 1 have come to 
realize, he is right now in concluding that DOMA has to go. If one truly believes in federalism 
and the primacy of state government over the federal, DOMA is simply incompatible with those 
notions. 

Bob Barr represented the 7th District of Georgia in the House of Representatives from 1995 to 
2003 and was the Libertarian Party's 2008 nominee for president. 

Copyright © 201 1, Los Aneei e s I'im es 
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The DOMA Decision 

Obama’s action was not unprecedented, but it was still nothing less than bold. 

Waller Dellinger 
March 1,2011 | 12:00 am 

I had thought that everything useful had already been said about the president’s determination 
that the Defense of Marriage Act (DOMA) could no longer be defended. Then, 1 saw the 
statement by former Speaker of the House Newt Gingrich, He said that the Obama 
administration “didn’t understand the implication that having a president personally suspend a 
law is clearly unconstitutional” and urged Congress to defund the Office of the Attorney General 
unless the president reverses his decision. 

That statement, from a leader possibly on the cusp of declaring his candidacy for the presidency, 
is so far off the mark that it calls out for additional clarification about exactly what the president 
and the attorney general did — and did not — do. 

First, the president did not “suspend a law.” Far from it. The attorney general’s announcement 
makes clear that the administration, in fact, will continue to enforce and abide by DOMA, in 
spite of the president’s objections to it. What’s different now is that the administration will 
inform the courts of its view that the law is unconstitutional and should be struck down. Unless 
and until the judiciary makes such a determination itself, however, the administration will 
continue to comply with the law. 

There are a few, narrow circumstances in which a president is justified in announcing a unilateral 
decision that he will not comply with a law he believes to be unconstitutional . This is not such a 
case. Here, the president has decided to comply with the law and leave the final decision of its 
constitutionality to the courts, a course of action that respects the institutional roles of both 
Congress, which passed the law, and the judicial branch. 

This is not to say that Obama’s decision was anything less than bold. While such an action is not 
unprecedented (the Clinton administration announced it would not defend a law ousting all HTV- 
positive individu als fr om the military), it’s only been about once a decade since World War II 
that the executive branch has declined to defend an act passed by Congress. 

Why is that action justified here? In large measure, it was driven by the unacceptability of the 
arguments that the government would otherwise have had to make in DOMA-related cases in 
which filings will soon be due. Those who have criticized the decision not to defend DOMA — a 
group that includes even some who favor same-sex marriage, like former Solicitor General 
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Charles Fried — have given too little consideration to what a brief defending the law would have 
to say, and what a brief declining to defend could say instead. 

The next brief the government would have had to file in DOMA litigation, were it defending the 
law, would have been in the Second Circuit, and the question that court would have had to 
address for the first time is the level of judicial scrutiny that should be accorded discriminations 
based on sexual orientation. Although the issue seems technical — should “rational basis” or 
“heightened scrutiny” be applied — it in fact addresses very profound questions about the role of 
sexual orientation in our culture. 

Here is a common language, common sense version of the issue: Courts generally assume that 
the distinctions legislatures make between one group and another are validly based on criteria 
that go to genuine merit. Courts don’t second-guess legislatures about the decision to base laws 
on such distinctions. Such laws are assumed to be the result of a fair-minded process and based 
on appropriate considerations. If such a distinction looks “rational” to a court, that is close 
enough for government work. 

A few distinctions — notably race, religion, and gender — have been subject to heightened 
scrutiny by the courts. The reason for the courts treat such distinctions with skepticism is because 
they have each been (mis)used historically as a basis for legislation even though they are not 
good indicators of merit and have little relation to legitimate policy objectives. Such distinctions 
are often employed by legislatures because of bias or hostility against a group that has 
historically be subject to discrimination. Thus, judges are supposed to view these distinctions 
skeptically in order to identify instances in which such discriminations are based on bias rather 
than merit. 

Into which category should sexual orientation discrimination be placed — those needing only a 
rational basis or those subject to heightened scrutiny? That would have been the issue facing the 
Justice Department in the next brief to be filed. The problem was not simply that the president 
and the attorney general had constitutional doubts about DOMA — that is true of a lot of laws that 
the department sucks it up to defend. The problem was that to mount the fullest defense of 
DOMA, the government would have to argue against subjecting the law to heightened scrutiny. 
And, to make that argument, it would have been necessary to urge the court to accept two 
propositions that are profoundly wrong: the notion that distinctions based upon sexual orientation 
are generally sound judgments based on merit, and the assumption that bias or hostility was 
unlikely to have played a role. 

I don’t believe that any administration is obliged to urge a court to accept propositions that the 
president believes are fundamentally wrong, as surely these propositions are. The far better 
course was to make this one of those rare instances in which the government gives the court its 
honest view on fundamental questions, even if those views could lead to the law being 
invalidated. And that’s exactly what the administration did: Because of Obama’s decision last 
week, the government will issue a brief setting out its view that DOMA is unconstitutional. 

Obama’s decision was honest, transparent, and respectful of the rule of law. The briefs the 
administration will file on this issue going forward will give the court the benefit of the Justice 
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Department’s best thinking. At the same time, the government will not be “pretending” or 
“purporting” to support the law — and, thus, the judges will know to look elsewhere for the most 
all-out, no-holds-barred defense of the law in question. 

It is easy to sit on the sidelines and say that the government should always “defend the law.” But 
those who would defend this law, perhaps including even the House leadership, will find that 
doing so requires them to argue that discrimination against individuals or couples on the basis of 
their sexual orientation is generally reflective of merit, not bias. The courts ought to hear that 
view from someone, but it should not be from this president and his law officers. 

The judiciary will be exposed to all the best arguments on both sides of this question, and, in the 
end, it will make the final decision about DOMA’s constitutionality. But make no mistake about 
the importance of what Attorney General Holder and President Obama have done: They have 
placed the executive branch of the government of the United States firmly behind the proposition 
that discrimination based on sexual orientation is wrong. History will be kind to this decision. 


Walter Dellinger is a partner at O'Melveny dc Myers, LLP in Washington, D.('. 


Source URL: httD:.ywww'.tnr.com/article/poiitics/843 5.3/Ba v-marri aue-ob ama-itinstrich-doma 
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April 14, 2011 



The Honorable Trent Franks (R-AZ) 

Chairman, Subcommittee on the Constitution 
Committee on the Judiciary 
U S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Jerold Nadler (D-NY) 

Ranking Member, Subcommittee on the Constitution 
Committee on the Judiciary 
U S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 205 1 5 


RE: ACLU Statement for Constitution Subcommittee Hearing on 
“Defending Marriage” 


Dear Chairman Franks and Ranking Member Nadler: 

On behalf of the American Civil Liberties Union (ACLU), a non-partisan 
organization with more than a half million members, countless additional 
activists and supporters, and fifty-three affiliates nationwide, we write to 
offer a statement on the subcommittee’s hearing entitled “Defending 
Marriage.” Since the first lawsuit for same-sex couples in 1972, the ACLU 
has been at the forefront of legal, legislative, and public education efforts to 
secure marriage for same-sex couples and win legal recognition for LGBT 
relationships. 

When the so-called “Defense of Marriage Act” (DOMA) (Public Law 104- 
199) was passed by Congress and signed into law in 1996, gay and lesbian 
couples could not legally marry in any state, and it was not until 2000 that 
Vennont made national headlines with its civil unions law. Today, gay and 
lesbian couples can legally marry in five states - Connecticut, Iowa, 
Massachusetts, New Hampshire and Vermont - as well as the District of 
Columbia. There are an estimated 18,000 legally-married same-sex couples 
in California who married in 2008 prior to the passage of Proposition 8 and 
whose marriages are still recognized by the state. In addition, Maryland and 
New York legally recognize out-of-state-marriages of same-sex couples. 
Numerous additional states have relationship recognition laws such as civil 
unions and domestic partnerships that, while falling short of marriage, afford 
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gay and lesbian couples a measure of recognition and protections for their families. 

It may be self-evident, but America is a much different country for same-sex couples than it was 
in 1996. Today, a recent study from the Williams Institute at UCLA’s School of Law put the 
number of legally-married same-sex couples in the US at between 50,000-80,000. With greater 
visibility comes a higher rate of acceptance, which has proven true in this context as well. A 
March 20 1 1 poll from the Washington Post and ABC News found, for the first time ever, that a 
majority of Americans (53 percent) favored legalizing marriage for gay and lesbian couples. 

While lesbian, gay, bisexual and transgender (LGBT) Americans have made many remarkable 
strides over the last 15 years, the discriminatory Defense of Marriage Act denies all of the 
legally-married same-sex couples and their families in this country each of the more than 1,100 
federal benefits and protections (e g. Social Security survivor benefits) identified by the 
Government Accountability Office that are afforded to all married couples, but denied to tens of 
thousands of legally-married Americans simply based on their sexual orientation. DOMA causes 
these married couples and their families real harm each and every day. 


Edith **Edie^’ Windsor and Thea Spver 

These couples include people like 81-year-old ACLU client Edie Windsor. Edie Windsor and 
Thea Spyer shared their lives together as a couple in New York City for 44 years. They got 
engaged in 1967, a couple of years after becoming a couple, and were finally married in Canada 
in May 2007. Two years later, after living for decades with multiple sclerosis, which led to 
progressive paralysis, Thea passed away. 

When Thea died, the federal government, because of DOMA, refused to recognize their marriage 
and taxed Edie's inheritance from Thea as though they were strangers. Under federal tax law, a 
spouse who dies can leave her assets, including the family home, to the other spouse without 
incurring estate taxes. For the simple fact that Edie was married to woman instead of a man, she 
had to pay a S363,000 federal estate tax that would have otherwise been $0. 

Ordinarily, whether a couple is married for federal purposes depends on whether they are 
considered married in their state. New York recognized Edie and Thea's marriage, but because 
of DOMA, the federal government refuses to treat married same-sex couples, like Edie and Thea, 
the same way as all other married couples. After decades together, including many years during 
which Edie helped Thea through her long battle with multiple sclerosis, it was devastating to 
Edie that the federal government refused to recognize their marriage. 

In February 201 1, in response to a lawsuit brought by the ACLU, the law firm of Paul, Weiss, 
Rifkind, Wharton & Garrison LLP, and the New York Civil Liberties Union on Edie Windsor’s 
behalf, the Obama administration concluded that Section 3 of DOMA, which bars the federal 
government from recognizing the legal marriages of same-sex couples, is unconstitutional and 
stated that the Department of Justice would no longer defend the law in court. In response. 

House Speaker John Boehner (R-OH) announced that the House of Representatives would 
intervene to defend DOMA in court. 
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Defend Mama2e bv Respecting Le2al Mama2es 

Rather than using scarce resources to defend a discriminatory and unconstitutional law that does 
little to “defend” marriage, but denies tens of thousands of families equal protection under the 
law. Congress should repeal DOMA once and for all and provide federal protections for married 
same-sex couples by recognizing marriages that are already recognized by states. Legislation 
pending in both the House and Senate - the Respect for Marriage Act (H.R. 1116 and S. 598) - 
would repeal DOMA in its entirety, as well as provide all married couples certainty that 
regardless of where they travel or move in the country, they will not be treated as strangers under 
federal law. This legislation would return the federal government to its historic role in deferring 
to states in determining who could marry and be considered married. 


The Respect for Marriage Act is federal legislation that affects the federal government only. It is 
important to note that nothing in the proposed Respect for Marriage Act forces a state to 
recognize a valid marriage performed by another jurisdiction, and nothing in it obligates any 
person, religious organization, locality, or state to celebrate or license a marriage between two 
persons of the same sex. This legislation would, however, end the unconscionable denial of 
equal treatment under federal law to lawfully married same-sex couples and their families. 

As an indication of j ust how much has changed since 1 996, both former Representative Bob Barr 
(R-GA), the congressional author of DOMA, as well as President Bill Clinton have called for 
DOMA’s repeal and passage of the Respect for Marriage Act. Former President Clinton said, 
“When the Defense of Marriage Act was passed, gay couples could not marry anywhere in the 
United States or the world for that matter. Thirteen years later, the fabric of our countiy has 
changed, and so should this policy.”^ Former Representative Barr remarked that the Respect for 
Marriage Act would “remove the federal government from involving itself in matters of defining 
‘marriage,’ which historically and according to principles of federalism, are properly state 
matters and not federal.”^ 


The Respect for Marriage Act currently has the support of 1 10 members of the House and nearly 
20 in the Senate. A Congress that is genuinely concerned with the defense of marriage could do 
no better than extending the 1, 100 federal benefits and protections to all of the 50,000-80,000 
legally-married same-sex couples and their families across the country. Someone like Edie 
Windsor who spent a committed lifetime with her spouse and partner should not be punished by 
the federal government simply because of who she loved and spent her life with. The ACLU 
urges you to support all married couples by passing the Respect for Marriage Act (H.R. 1 1 16 and 
S. 598). 


'The Respect for Marriage Act Gamers Support of President Clinton and Fonner Rep. Bob Barr, DOMA's Original 
Author, hn:D://nadler.iiQnse.gov/inde\.Dli.p?ODtion~com coriterii&task^'iew&u!~130?&Iieniid~ L 1 .5 (September 
2009 Press Release) 

‘/r/. 
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Sincerely, 

Laura W. Murphy 

Director, Washington Legislative Office 



Christopher E. Anders 
Senior Legislative Counsel 


Ian S. Thompson 
Legislative Representative 
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United States House of Representatives 
Committee on the Judiciary 
Subcommittee on the Constitution 
Hearing on “Defending Marriage” 
Written Testimony of Joe Solmonese 
President, Human Rights Campaign 
April 14,2011 


On behalf of the Human Rights Campaign and our more than one million members and 
supporters nationwide, thank you for the opportunity to offer this statement on the 
subcommittee’s hearing entitled “Defending Marriage.” As the nation’s largest civil 
rights organization advocating for the lesbian, gay, bisexual and transgender (LGBT) 
community, the Human Rights Campaign strongly opposes the discriminatory Defense of 
M.arriage Act (DOM.A), an Act of Congress that bars federal recognition of the lawful 
marriages of gay and lesbian couples. DOMA, and the Department of Justice’s decision 
to cease defending Section 3 of that statute against constitutional challenges, is at the core 
of today’s hearing. It is supremely ironic that today’s hearing, and DOMA itself, share a 
title regarding the defense of marriage, because they in fact attack marriage. The Defense 
of Marriage Act in reality attacks the marriages of loving gay and lesbian couples and 
their families and disrespects the laws of those states that have extended the freedom to 
marry. If the subcommittee truly wanted to defend marriage, it would urge Congress to 
repeal this discriminatory law and ensure that lawfully married couples, gay and straight, 
are respected by the federal government. 

The World Has Changed Since 1996 


When Congress passed DOMA in 1996, no gay or lesbian couple could lawfully marry. 

In fact, more than a third of states still criminalized the consensual sexual relationships of 
gays and lesbians, and their ability to do so had been upheld by the U.S. Supreme Court 
in Bowers v. Hardwick. Those laws were used to justify all manner of unequal treatment 
for our community - if it was constitutionally permissible to criminalize gays and 
lesbians, then how could that same constitution demand equal protection in other areas, 
including marriage? In court after court. Bowers ensured that laws which clearly 
discriminated against gays and lesbians were reviewed in the most deferential manner 
possible to the government that enacted them. Former Representative Henry Hyde, a 
strong proponent of DOMA, encapsulated the attitude of that time during the committee 
consideration of the law: “[S]ame-sex marriage, if sanctified by the law, if approved by 
the law, legitimates a public union, a legal status that most people . . . feel ought to be 
illegitimate. . . . And in so doing it trivializes the legitimate status of marriage and 
demeans it by putting a stamp of approval ... on a union that many people . . . think is 
immoral.” 

But there has been a sea change in how the laws, and the American people, view the 
LGBT community and our families. Even when DOMA was being considered by 
Congress, the U.S. Supreme Court had just overturned a Colorado constitutional 
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amendment prohibiting civil rights protections for gays and lesbians, deciding in Romer 
V. Evans that animus against our community alone could not justify the denial of the 
equal protection of the laws. In 2003, the Court struck another blow at longstanding 
government-sponsored discrimination against gays and lesbians, ruling in I.awrence v. 
Texas that those laws criminalizing our relationships, upheld in Bowers, were in fact 
unconstitutional and that Bowers itself was wrong on the day it was decided. Lawrence 
removed the stain of criminality from our community and undermined the years of 
discriminatory decisions by courts and policymakers justified by the idea that if we could 
be criminals, we could not be entitled to other protections under the law. As Justice 
Kennedy wrote for the majority in Lawrence'. “Times can blind us to certain truths and 
later generations can see that laws once thought necessary and proper in fact serve only to 
oppress.” 

In making a deliberative and courageous decision to no longer defend DOMA’s Section 
3, the Justice Department recognized this changed legal landscape and concluded that the 
laws clear intent — to disadvantage gay and lesbian couples — was not a justification that 
could withstand judicial scrutiny. Continuing to argue to the contrary would have meant 
taking untenable positions, like that that gays and lesbians have not faced a history of 
discrimination or that one’s sexual orientation is somehow relevant to a person’s ability 
to contribute to society. The Attorney General took the relatively uncommon, but far 
from unprecedented, step of ending his defense of a law and giving Congress the 
opportunity to take it up — a a process Congress itself set up for such rare circumstances. 

DOMA’s Hanns Are No Lonaer Abstract 


Only one year after the historic Lawrence decision, Massachusetts became the first state 
to extend the freedom to marry to loving, committed couples regardless of sexual 
orientation. Today, gay and lesbian couples can marry in four additional states - 
Connecticut, Iowa, New Hampshire and Vermont, as well as the District of Columbia, 
and their marriages are also recognized in Maryland, New York and Rhode Island. In 
2008, thousands of gay and lesbian couples married in California before the adoption of a 
constitutional amendment stripping them of that right, and those marriages remain valid 
under California law. A number of other states have also extended all or some of the 
rights and benefits of marriage under state law to gay and lesbian couples through civil 
unions, domestic partnerships and other forms of relationship recognition. According to a 
recent report from UCLA’s Williams Institute, there are now between 50,000 and 80,000 
lawfully married same-sex couples in the United States. In short, we are no longer in a 
world where the harms caused by DOMA were only abstract. Today, tens of thousands of 
loving, committed gay and lesbian couples, as well as the children being raised in those 
households, are denied critical protections by the federal government. 

As detailed by the Government Accountability Office (GAO) in reports in 1997 and 
2004, there are more than 1, 100 instances in which federal law conditions a right, benefit 
or responsibility is conditioned on marital status. These include a host of social safety net 
benefits designed to protect American families when they are most in need - in difficult 
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economic times, in retirement and when loved ones die. In other words, DOMA is 
visiting real harms on American families, often when they are most vulnerable. 

Consider the implications. A couple pays into Social Security, but they are denied the 
family benefits afforded everyone else. Without the right to sponsor a spouse for 
immigration, some couples are forced to choose between love and country. The Family 
Medical Leave Act does not protect same-sex couples in times of sickness. The lesbian 
and gay soldiers who serve our country in uniform are rewarded with unequal support as 
their spouses are excluded from military family benefits. A couple loses their home 
because they have to spend down assets when one spouse must use Medicaid to cover the 
costs of nursing care. 


Congress Can Truly Defend Marriage 

If the House leadership truly wishes to defend marriage, there is legislation pending in 
this chamber which would ensure that all married couples have access to critical benefits 
and protections. The Respect for Marriage Act (RMA) would repeal DOMA and restore 
the rights of all lawfully married couples, including same-sex couples, to receive the 
benefits of marriage under federal law. The bill does not require states that have not yet 
enacted legal protections for same-sex couples to recognize a marriage. Nor does it 
obligate any person, state, locality or religious organization to celebrate or license a 
marriage between two persons of the same sex. This legislation only requires the federal 
government to equally apply its policy of looking to the states in determining what legal 
relationships are eligible for federal benefits. 

Currently, the Respect for Marriage Act (H R.. 1116 and S. 506) — introduced introduced 
by Representative Jerry Nadler (D-NY), the ranking member of the Subcommittee — 
enjoys enjoys the support of more than 1 00 members of the House and 20 Senators. 
According to recent Greenberg Quinlan Rosner Research poll, commissioned by HRC, 
more than half of the American people support repeal of the Defense of Marriage Act and 
oppose Congress’s focus on defending DOMA rather than on creating jobs and 
strengthening the economy. I urge all the members of the Subcommittee to take a 
concrete step to defend all marriage and support this legislation. 
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The Honorable Trent Franks (R-AZ) 

Chairman, Subcommittee on the Constitution 
Committee on Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, D C. 20515 

The Honorable Jerold Nadler (D-NY) 

Ranking Member, Subcommittee on the Constitution 
Committee on Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, D.C. 20515 


May 10, 2011 


Dear Chainnan Franks and Ranking Member Nadler: 

On behalf of Gay & Lesbian Advocates & Defenders (GLAD), a non-partisan 
legal organization based in Boston, we write to offer comments on the statements offered 
in the subcommittee’s hearing titled “Defending Marriage.” GLAD has litigated the 
exclusion of same-sex couples from marriage in the state courts of Massachusetts, 
Connecticut, and Vermont, and advocated in the legislatures of other New England states 
to allow qualified same-sex couples to receive government-issued marriage licenses. 
GLAD is also currently litigating on equal protection grounds the constitutionality of 
Section 3 of the Defense of Marriage Act. These cases are Gill v. 0PM, currently on 
appeal in the First Circuit Court of Appeals, and Pedersen v, OPM, filed in the District 
Court of Connecticut. Pedersen is one of the cases which prompted the Obama 
administration to announce that it believes DOMA is unconstitutional and that the 
Department of Justice will cease defending the law in court.' 

We are submitting the following for inclusion in the record. 

1 . Maggie Gallagher testified at the hearing that the purpose of marriage “has always 
been ‘responsible procreation’, rooted in the need to protect children by uniting 
them with the women and men who made them”^ and that her view is “not merely 


* Gillv. OPM, 699 F.Supp.2d 374 (D. Mass. 2010), appeal filed. No. 10-2207. 
GLAD’S co-counsel in Gill are Jenner & Block (D.C.), Foley Hoag (Boston) and Sullivan 
& Worcester (Boston). Pedersen v. OPM, Conn. District Court, No. 3:10-cv-01750- 
VLB. GLAD’ s co-counsel in Pedersen are Jermer & Block (D.C.), Horton, Shields & 
ICnox (Hartford) and Sullivan & Worcester (Boston). 

^ Gallagher Written Submission, p. 1. 


1 
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[her] personal and private view, it is the overwhelming consensus of human 
history and U.S. law.”^ 

W e have four principal observations about this statement. First , the statement 
exemplifies the legal shell game constructed by DOMA’s defenders who incorrectly 
frame the relevant issue as who should have access to marriage rather than the 
justification for Congress’s denial of federal recognition to only one class of valid 
marriages as effectuated by DOMA Section 3. The federal government does not issue 
marriage licenses - states do. Regardless of the family law and state marriage law 
preferences of any Member of Congress, the legal fact is that the plaintiffs in the Gill and 
Pedersen cases, and couples like them in other states, are already married by their home 
states. 

The equal protection question about DOMA Section 3 has nothing to do with the 
validity of state marriage licensing laws or about whether gay people should be able to 
marry. Instead, the DOMA Section 3 issue is whether the federal government can pick 
and choose among married people and disrespect only one class of valid marriages. The 
massive federal disrespect effectuated by Section 3 of DOMA has profound effects on 
Americans married to a spouse of the same sex. To that end, GLAD submits the 
affidavits of the Gill plaintiffs setting forth how they have been harmed by their 
government’s non-recognition of their marital status.' 

Second , given that all persons, including married persons, come to their government 
on an equal footing, the procreation argument fails to explain why the marriages of same- 
sex couples alone are singled out for federal disrespect. Many married persons do not 
have children or cannot have children. Others do not have children in the way Ms. 
Gallagher prefers, or have children through the same means as do same-sex couples (e.g., 
through prior relationships, through adoption, through reproductive technology). None 
of these other marriages are singled out for federal disrespect across the board in every 
federal statute and program. This rationale is nothing more than the selective application 
of an invented procreation rule to married couples for the purpose of disadvantaging only 
married couples of the same sex. 


Gallagher Written Submission, p. 2. 

For the record, we submit an article providing an overview of DOMA, its effect 
on married couples, and the litigation pending in Massachusetts. See Mary L. Bonauto, 
DOMA Damages Same-Sex Families and Their Children, FAMILY ADVOCATE, Vol. 
32, No. 3, pp. 10-17 (Winter 2010). 

’ These affidavits were submitted in conjunction with the Plaintiffs’ Motion for 
Summary Judgment in the Gill case, D. Mass. No. 1 :09-cv-10309 JLT. These include: 
Joint Affidavit of Melba Abreu and Beatrice Hernandez; Joint Affidavit of Mary and 
Dorene Bowe-Shulman; Affidavit of Herbert Burtis; Joint Affidavit of Plaintiffs Nancy 
Gill and Marcelle Letourneau; Joint Affidavit of Bette Jo Green and Jo Ann Whitehead; 
Affidavit of Dean T. Kara; Joint Affidavit of Marlin Nabors and Jonathan Knight; Joint 
Affidavit of Martin Koski and James Fitzgerald; Joint Affidavit of Mary Ritchie and 
Kathleen Bush; Affidavit of Randell Lewis-Kendell. 
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Third , on the merits, to the extent Ms. Gallagher implies DOMA Section 3 has any 
role in “protect[ing] children,” she is mistaken. We submit for the record the Declaration 
of Dr. Michael Lamb from the GiU case to provide the expert consensus that what makes 
good parenting and produces healthy children is good parenting. Dr. Lamb was a top 
research scientist on child welfare for the U.S. government for many years, working as 
the head of the Section on Social and Emotional Development, and a Senior Research 
Psychologist at the United States’ National Institute of Child Health and Human 
Development, an institute within the National Institutes of Health (NIH) in the 
administrations of Presidents Ronald Reagan, George H.W. Bush, William J. Clinton and 
George W. Bush.*" Dr. Lamb’s affidavit addresses the full corpus of studies about what 
produces good outcomes for children and concludes: 

[I]t is beyond scientific dispute that the factors that account for the adjustment of 
children and adolescents are the quality of the youths’ relationships with their 
parents, the quality of the relationship between the parents or significant adults in 
the youths’ lives, and the availability of economic and socio-emotional resources. 
These factors affect adjustment in both traditional and nontraditional families. 

The parents’ sex or sexual orientation does not affect the capacity to be good 
parents or their children’s healthy development. There is also no empirical 
support for the notion that the presence of both male and female role models in 
the home promotes children’s adjustment or well-being.’ 

Dr. Lamb has also examined the studies and literature on non-traditional families (that is, 
anything other than a mother at home and father in the workplace)* as well as the studies 
on gay and lesbian parenting. He concludes: 

Children and adolescents raised by same-sex parents are as likely to be well- 
adjusted as children raised by heterosexual parents, including ‘biological’ parents. 
Numerous studies of youths raised by same-sex parents conducted over the past 
25 years by respected researchers and published in peer-reviewed academic 
journals conclude that children and adolescents raised by same-sex parents are as 
successful psychologically, emotionally, and socially as children and adolescents 
raised by heterosexual parents, including ‘biological’ parents. Furthermore, the 


Dr. Lamb held this position from 1987 until 2004. 

’ Lamb Affidavit, para. 12. 

* Dr. Lamb is the author of some of this literature. He has authored more than 500 
publications that have appeared either in peer-reviewed professional journals or in 
professional books published by academic presses primarily for the readership of other 
professionals. He has written or edited about 40 books in the field of developmental 
psychology, development in infancy, mother-child relationships, father-child 
relationships, the role of the father, sibling relationships, the effects of nontraditional 
rearing circumstances, the effects of daycare, child abuse, and forensic interview 
practices. See Lamb Affidavit, para. 6. 
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research makes clear that the same factors, as elaborated below, affect the 
adjustment of youths, whatever the sexual orientation of their parents."^ 

Even if there was a time when the Congress had questions about the outcomes for 
children raised by parents of the same sex, that is no longer a reasonable question. There 
is a robust scientific consensus on this point as exemplified by Dr. Lamb and the many 
professional child welfare organizations stating the same views.'” 

Finally , Ms. Gallagher’s references to the purposes of marriage as reflected 
through U.S. history and law cannot stand. The ruling of the United States Supreme 
Court in Grisw old v. Connecticut could not be more explicit in separating the marital 
couple from any attempt by the State to impose a procreative purpose on the marriage." 
More recent cases continue to demonstrate that marriage is important and protected apart 
from any possibility of procreation. .See, e.g. Turner v. Sqfley. 482 U.S. 78 (1987) 
(recognizing numerous purposes of luarriage and striking state ban on marriage for prison 
inmates). In addition, we submit the Expert Declaration of Professor Nancy Cott and her 
Rebuttal Declaration from the recent California marriage litigation to demonstrate that 
the state has had many reasons for institutionalizing and licensing marriages, and that 
their relative salience has changed over time.'^ 

In sum, the “procreation” rationale offered by Ms, Gallagher is directed at the 
question of who should be entided to lawful marriage rather than to any justification for 
Congress’s wholesale disrespect of a class of valid marriages. Given the Congress’s 
demonstrated concern with supporting child welfare, this concern points in the direction 
of repealing DOMA and ensuring that all children with married parents can enjoy the 
material protections the federal government confers on married families. 

2. Maggie Gallagher testified at the hearing that those persons who oppose marriage 
for same-sex couples will be marginalized over time and subject to lawsuits for 
their beliefs. In her words, “[i]f we - and the law - accept the core ideas driving 
same-sex marriage, we will also have to accept the consequences for traditional 


Lamb Affidavit, para. 1 1 . 

These organizations include the American Academy of Pediatrics, the American 
Academy of Child and Adolescent Psychiatry, the American Psychiatric Association, the 
American Psychological Association, the American Psychoanalytic Association, the 
National Association of Social Workers, the Child Welfare League of America, and the 
North American Council on Adoptable Children. See Lamb Affidavit, para. 30. 

" Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (defending marriage as a 
unique and meaningful relationship against the State of Connecticut’s attempt to promote 
procreation by banning the use of contraceptives). 

" Dr. Cott is the author of PUBLIC VOWS: A History of Marriage and the Nation 
(Harvard Univ. Press 2000). The submissions are her Expert Report and her Rebuttal 
Expert Report in Perry v. Schwarzenegger, N.D. Cal., No. 3 :09-cv-02292 VRW. 
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faith communities, for those Americans who continue to believe that marriage is 
the union of husband and wife.”''^ 

The most extraordinary thing about this assertion is that it totally changes the topic. 
Rather than explain why the federal government should single out a class of valid 
marriages for disrespect in every federal law and program (effectuated by DOMA 
Section 3), Ms. Gallagher points to persons who refuse to abide by state non- 
discrimination laws or private ethical codes inclusive of sexual orientation for religious 
reasons (which have nothing to do with DOMA Section 3). 

There is nothing shocking about the fact that equality and liberty principles 
sometimes conflict. This tension was acknowledged from the founding of our country, 
where Alexander Hamilton stated at the Constitutional Convention in 1787 that 
“[ijnequality will exist as long as liberty exists. . . [i]t unavoidably results from that very 
liberty itself”*'' It has arisen in disputes about private property, income taxation, sexual 
harassment, school desegregation, free speech and free press among many other issues. 

Beyond the ahistorical context of Ms. Gallagher’s written comments, her specific 
assertions are both inaccurate and lacking in any relationship to DOMA Section 3 and the 
Congress’s denial of federal recognition to a class of valid marriages. 

For example, without foundation or citation, Ms. Gallagher claims “physicians [are] 
told they must choose between their values and their profession.” The case to which she 
presumably referred involved a physician who would not provide reproductive health 
services to a lesbian woman. A copy of the California Supreme Court opinion is attached 
for the record. *'^ The doctors contended that their religious beliefs prohibited them from 
assisting an unmarried woman to become pregnant, but under California law, the medical 
practice was a place of public accommodation that could not provide different treatment 
because of a client’s sexual orientation. The California Supreme Court ruled, consistent 
with a United States Supreme Court decision authored by Justice Antonin Scalia, that no 
one is relieved from the obligation to obey a law of general applicability on the grounds 
that it interferes with their religious beliefs. This case is not related to any dispute over 
marriage, and is governed by the settled law regarding when free exercise concerns may 
or may not trump a state’s general public accommodations anti-discrimination laws. 

Ms. Gallagher is also flatly wrong that marriage for same-sex couples has somehow 
put “Christian adoption agencies . . . out of business by the government.” As she states in 
her written testimony, “It’s a felony to run an adoption agency without a license in 
Massachusetts. When Catholic Charities asked the government for a narrow exemption 


Gallagher Written Submission, p 4. 

*'' Alexander Hamilton, Remarks at the Constitutional Convention (June 2, 1787), 
PAPER, IV 217 (1787). 

**’ Gallagher Written Submission, p. 4; North Coast Women 's Care Medical Croup, 
Inc. V. San Diego County Superior Court, 44 Cal. 4"' 1 145, 708 81 Cal. Rptr. 3d 708, 1 89 
P.3d 959 (2008) (“iJewYez”). 
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so that they could continue to help needy children without violating Catholic teachings, 
the government said, ‘No, we would not do this if you refused to place couples [sic] with 
interracial couples, so we won’t help you quote unquote discriminate against same-sex 
couples either.’”'® 

This is a fictitious account, complete with fictitious quotes, of what actually occurred 
in Massachusetts. It is long past time to correct the record so that this claim can be seen 
as the diversion it is; nothing about the Catholic Charities matter has anything to do with 
marriage of same-sex couples, let alone with Congress’s discrimination against married 
same-sex couples through DOMA Section 3. ’’ 

• Catholic Charities was long involved in finding adoptive homes for children in 
state care in Massachusetts. At the time the controversy arose, the agency was a 
state licensee, a state funding grantee, and a place of public accommodation. In 
each of these capacities, state law forbade discrimination based on sexual 

19 

onentation. 

• In October 2005, the Boston Globe published a story to the effect that Catholic 
Charities in Boston had placed 13 children with same-sex couples over the last 
two decades out of 720 total placements.^" (Massachusetts began licensing 
marriages of qualified same-sex couples in May 2004). These 13 children were 
all hard to place foster children who were older or had special needs, 


Gallagher Written Submission, p. 4. 

Maggie Gallagher, Banned in Boston: Catholic Charities Gets Out of Adoption 
THE WEEKLY STANDARD, May 15, 2006, available at 
http://www .cbsn ews.eo m/ stories/2006/05./08./oDin i on/ma i nl599045.sht ml. 

See Steve Weatherbe, Boston Catholic Charities Defends Homosexual Adoptions^ 
NATIONAL CATHOLIC REGISTER, Nov. 13, 2005, available at 
littp://v.’ww,ncregister.com/site/artide./boston catholic charities defends homose x ual a 
doDtions/ . 

See, e.g., 102 CMR 5.03 (conditioning licensure on compliance with laws of 
Massachusetts); M.G.L.A. c. 29 § 29F (debarring potential contractors convicted of 
discrimination); M.G.L.A. c. 272 § 98 (prohibiting discrimination in places of public 
accommodation). 

V&Xnci&Vil&a-, Archdiocesan Agency Aids in Adoptions by Gays, BOSTON 
GLOBE, Oct. 22, 2005, available at 

hlt p ://ww w. boston. com/news/'local./articles/20Q5/'l 0/ 22/a rchdioces an agency aid s iti a d 
options by eavs/ . 

Boston Herald Editorial Staff, Gay adoption issue puls heat on gov, BOSTON 
HERALD, March 2, 2006, available via subscription at http://www'.bostonherald.com/ . 
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• The four Bishops of the Boston Archdiocese then began a study of the placements 
and Church doctrine.^^ 

• In December 2005, the Board of Directors of Catholic Charities unanimously 
voted to continue to allow placements with same-sex couples.^^ 

• In February 2006, the Bishops announced they could not continue providing 
adoption services without violating Church dogma.^”* 

• In response to this announcement, seven of the Catholic Charities Board’ s 42 
directors resigned.^' 

• Then-Governor Mitt Romney proposed a bill to exempt religious organizations 
from the state’s anti-discrimination requirements when providing adoption or 
foster care services with respect to same-sex couples only.^'’ 

• On March 10, 2006, Catholic Charities announced it would cease doing adoption 
work. Its caseload and staff were transitioned to other agencies. 


Patricia Wen, Church reviews role in gay adoplions, BOSTON GLOBE, Nov. 4, 
2005, at B2, available at 

littp://wwvv.boston. com/news, 4ocal/massachusetts/articie5.''2005/Tl/04,'’church reviews 
role in gav adoptions/ . 

Patricia Wen & Frank Phillips, Bishops to Oppose Adoption by Gays: Exemption 
Bid Seen From Anti-bias Laws, BOSTON GLOBE, Feb. 16, 2006, available at 
hltp: //www.boston.com.'news/local/niassachusells/a rticle s./2006/02/16 /'b ishops to oppos e 
adoption bv gavs/ . 

Id. 

Patricia Wen, Seven quit charity over policy of Bishops, BOSTON GLOBE, Mar. 
2, 2006, available at 

http://ww'w'.boston.com/news/local/massachusetts/articles/2006.'03/02/seven quit charity 
over policy of bishops,! . See also Peter Meade, Conscience wins out for this Catholic, 
BOSTON HERALD, March 2, 2006, available via subscription at 

http://www.bostonherald.com . Mr. Meade, the former President of the Catholic Charities 
Board, explained, “The heart of the matter is this: At Catholic Charities we seek to place 
some of the neediest children in society in loving adoptive homes, and I cannot be aprt of 
compromising that mission in the name of discrimination. All couples seeing to adopt 
through Catholic Charities - regardless of sexual orientation - go through a lengthy and 
rigorous screening process. There has not been a single instance that I am aware of 
involving any harm to any child we have placed with gay or lesbian couples. And yet, 
the bishops’ discrimination policy will render this vigorous process meaningless, and 
instead judge parental fitness solely on the basis of sexual preference.” Id. 

“ H R. No. 04776, 2005-06 Leg., 1 84* Sess. (Mass. 2006) available at 
httD:,7www.mass.gov/legis/lS4histor\'/h04776.htm . 
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• The late-filed bill was referred to the House Judiciary Committee on March 22, 
2006, and was not acted upon, thereby defeating the bill.^* 

This account should demonstrate that the Catholic Charities controversy in Massachusetts 
arose from an internal conflict between Church leaders and the board of Catholic 
Charities, and not from a threat by the Commonwealth of Massachusetts. The episode 
has nothing to do with marriage, let alone justifying the federal government’s 
discrimination against a subset of married couples. 

3 . Ms. Gallagher testified that “[t]he federal government has a right to define 
marriage for federal purposes, whether the issue is same-sex marriage or 
polygamy” and that it has frequently defined marriage for purposes of federal 
laws^^ and to ensure that “polygamy did not become the norm in the U.S.” 
(Written Statement, p. 5). DOMA, she testified, “protects monogamy as well: 
only one man and one woman are a marriage under federal law.” ° Finally, she 
testified that “[ejliminating DOMA will make it easier for gay marriage advocates 
to win the Prop 8 case now working its way through the 9^’’ Circuit to the Supreme 
Court. 

These assertions do no more to prop up DOMA than the other claims already 
addressed. First , the plaintiffs in Gill and Pedersen are not questioning whether the 
Congress may define terms for its own programs, but whether the Congress has complied 
with equal protection guarantees in doing so. So far, no one has advanced an argument 
that justifies Congress’s blanket non-recognition of the existing, legal marriages of same- 
sex couples. 

Second , to say that federal law has defined the terms “marriage” and “family” 
proves nothing. It certainly does not even attempt to explain why the Congress, through 
DOMA, renders the marriages of same-sex couples into non-marriages for all federal 
purposes. DOMA marks the first time in our nation’s history that the status of marriage 
as determined by a state has been disrespected by the federal government across the 
board. (Regulation of polygamous marriages was directed to territories, over which the 
federal government has plenary power.) 

Despite the often dramatically different family law policies the States have 
pursued over time, federal reliance on State determinations of marital status is a 


Patricia Wen, Catholic Charities stuns state, ends adoptions, BOSTON GLOBE, 
March 11, 2006, available at 

http://www. boston. com/new’s/loca.l/articles/2006/03/1 1/catholic charities stuns state en 
ds_adoptions/' . 

Id, 

Gallagher Written Submission, p. 4. 

Gallagher Written Submission, p. 5. 

Gallagher Written Submission, p. 5. 
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longstanding tradition - implemented in federal common law, countless federal statutes, 
and federal regulations. This includes programs directly at issue in the pending DOMA 
litigation, including: federal income taxation, see, e.g., Dtum v. Comtn’r of Internal 
Revenue, 70 T.C. 361, 366 (1978) (referencing number of decisions “recognizing that 
whether an individual is ‘married’ is, for puiposes of the tax laws, to be determined by 
the law of the State of the marital domicile”)^ ; federal employee benefits, see 5 C.F.R. § 
843.102 (defining “spouse” by reference to State law); and Social Security survivor and 
death benefits, see 42 U.S.C. § 416(h)(l)(A)(i) (“[a]n applicant is the wife, husband, 
widow or widower” of an insured person “if the courts of the State” of the deceased’s 
domicile “would find such an applicant and such insured individual were validly 
married”). Indeed, even in the absence of such express incorporation, the well- 
established rule has been that federal law affords recognition to familial status 
determinations as governed by the law of the relevant State. As the Supreme Court 
recognized mDeSylva v. Ballentine, 351 U.S. 570, 580 (1956), “[t]he scope of a federal 
right is, of course, a federal question, but that does not mean that its content is not to be 
determined by state, rather than federal law. . . . This is especially true when a statute 
deals with a familial relationship; there is no federal law of domestic relations, which is 
primarily a matter of state concern.” Id. 

This is not to say that the federal government must tie rights or benefits to 
marriage alone; many federal programs condition eligibility for particular rights on other 
criteria in addition to marriage, such as the length of the marriage or the economic 
eligibility of the participants. Critically, however, the point of such supplemental criteria 
is not to call into question or redefine who is or is not married - as DOMA does - but 
merely to implement particular federal interests in the context of specific laws or 
programs.^^ 

Third , there is no basis for injecting the pending challenge to Proposition 8 in 
California into the discussion of DOMA. The challenges to DOMA involve the actions 
of the United States Congress in denying federal rights and protections otherwise 
available to married persons to lawfully married gay and lesbian Americans. The 
Proposition 8 case’*', on the other hand, does not involve the question of distinctions 
between types of married persons, but the question of the state’s denial of access to 
marriage in the first instance. 


See also Lee r. Comni’r ofJntenwil Revenue, 64 T.C. 552, 556 (1975) (“existence 
and dissolution [of marriage] is defined by State rather than Federal law”), aff’d, 550 
F.2d 1201 (9th Cir. 1977); Von Tersch v. Comm’r of Internal Revenue, 47 T.C. 415 
(1975) (same for joint filing). 

Congress has contemplated regulating the marital relationship in the past, but 
when it has done so, it has not been by legislation but by proposing constitutional 
amendments - tacitly acknowledging that regulating marriage is beyond the scope of its 
legislative powers. See Edward Stein, Past and Present Proposed Amendments to the 
United States Constitution Regarding Marriage, 82 Wash. U. L.Q. 61 1 (2004). 

Perry v. Schwarzenegger, 704 F.Supp.2d 921 (N.D. Cal. 2010), on appeal. No. 
10-16696. 
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Thank you for this opportunity to present materials to the Committee for the 

record. 


Mary L. Bonauto 

Civil Rights Project Director 

Gary D. Buseck 
Legal Director 

Gay & Lesbian Advocates & 
Defenders 

30 Winter Street, Suite 800 
Boston, MA 02108 
(617) 426-1350 
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DOMA Damages 
Same-Sex Families and 
Their Children 


ev MARV L. lONAUTO 

|ltsriCIiJNSnUROH\MUL'Sl.YNOrri-,DIN IW(i THFillsrORYOF 
our consihution is th« lYistory ofexieudingconscituiioDa) protcaions 
^ to those who were once ignored or excluded from Amencjii society. 

Uniteri States « Virginia, 518 U.S. 515 (19%). That journey to 
I ciitxcnship Is well under way for ^ly, lesbian, bisexual, and iransgen- 
' dcr Americans as well. Tlic first cllbrrs to secure Ic^l respect for 
commiiicd relationships, inspired by the U.S. Supreme Court's crucial i%7 decision in Loving u 
Virpnia, 388 U.S, I (1967), striking down state “anti-miscegenation" laws, were summarily 
dismissed, a mark of gay peoples outsider status at that time. Sec, e.g.. Baker tt Nelson, 19) 
N.W.2d 185 (Minn. 1971). 



OvTf ihc yew huwever. ihe ciimn)uniiy hai (imr 
III undmuiid fhjt |^y pe*'pW arr part of ttir fai'rK mP 
American life, a pem.'pDi>n t>y » htMtmni review 

tif polling infonniuikn. Svr Karlyn IViwnMn & AdAiii Fourr. 
Amnnio /ifwttf Honetatwlin & A/ormige, Aincnan 
Enttrpnic Imntutr fhr Public l\>Iicy Rncirdi I June 3. 
KltMI. js-iiliblc «t http://www. » W.CMW<*octJh/20080603^ 
HonwMxuaMy^Mlf. In .MMitiun ru iuutt whiJi iuie crimr 
Uwn. hundboimkrurion In rmpinvmrm. hnuUii|; «nd pubHc 
ucciimmiMicd^nA wd purnring iMur^ «anir-«a citupin alnt 
an veldiig ui tilu im the IcgaJ td'ligaiiiin* uid omimifnienu 
i«r marriage Inaugurated by the Hawaii iiurnage liiigianii m 
(Ik early iVVUv uaM- tnttm and leg»daiurr« h»«< Iwn 
tiling anew the qtaeMinti uT what legal rtghia and prtHmMit 
liv'uld b< cttritded m committed uitv««cx couple*. 

Cunmdy, samc-wx cnuplca have dnnuhcaOr difTcreni 
legal pn>iev*ai>ttf depending on their state oT tcsldenoe. 
Iwalva uates and Wutiingion. D.C.. have *nmc auri of <i>m- 
prrhrtMivcUatrw-jde rrcn|pitt*im of the rciui,iiMllipa«irunie 
*rx couple*. B*'gttining with Mttuchii.*e<u in 20iH. five 
Male* pow allow name sex coupin h* nurrr: Connecrutil, 

«• (AMaLT aavseatt i i a l■■^l*^pAy*>l■ll■ 


Iowa. MaMJiJiuM'ru. New Hanipxhitr. and Vcimont. 
Maiiir'a and Ctlirornu* numage laws %M-rv revened in 
voter ndereiida. New York. New jersey, and iIk DtHrtct of 
Gdumhia are tivwinii forward with attempt* to al|nw «anie 
SCR cuples to jidn in inainoge. 

Anoihcf th lunsdicnoiu-OJiftimia, the Districi cd* 
Columbia. New jersey. Nevada. Oregon, and Wokhington — 
pruvide iomprehetutve pMin;tii>tu fur ome-sdi otuplc* 
ihnHigh wune allematiw «talu». Hieh » a cieit union, nim* 
prehriuivc drimritic partncrthip. or reciprocal hrurhdary. 
See. e.g, RelafMifuhip Reco^tiDon Map. Oar 8t Lesbian 
Adviicaita fit Defenders, Http:/rwww,gtod.ofpAjp>oada/ 
imagiiAwiWB/Wlalionalilp fNrognrtion^ina (see akn (laiBe 12 ). 

In addhiutt. one state. New York, and the rVtrK't of 
Coluflibis rvcogni/e satiV'srx murtagr* performed undo 
the laws of other lunsdictioiu. although netther praicntly 
issues marrugr licemcs to nme-sex oupics. See D.C. Code 
544*^tt5.UI; AArmnesti CwAry^MrM>«e. 5<iA.D.3d IlN 
(N.Y. App. Div. 20UX). StiD other state* ■Colorado. Hawaii. 
Marvland. and Wucimui>~,ifreT piecemeal pnilKtitms. 
Rhode Island offm umii' authority lot tvcngnrnng mar- 
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ria)^ frum udm ntrivlktions. u do totiK Njiivr Armticin 
(nbct, sutne of which also pcnnit mam^a hccwvra two 
people of the nmc w. 

While the numbers cononue to grow, u least 35.<N)(1 
unte'scx couples have married in (hr Unired Sratts. Sanu'- 
Sex C<Hiplc« in the i(Nl8 American Gmuniinity Surw)^ 
the Vdllnim hurmite (Sept. 20(l^>). n 2. available or hltp-y/ 
ww«Jaw.ucl^wlljAIMIII*mtlnttKul*/ttdf/ACSZOM. WEB- 
POST /INAMidl. 

A highly unusual federal law 

In 1 9%. right years before samc^rx couplet beypn marrying 
snywhere in the United Suces, Conpctf passed, and 
President Qinton signed, the Defense of Marn^e Aci 
(DOMA). Pub. L No. 104-199. 110 Sut. 2419 (19%). 
The law was enacted at stare courts in Hawaii wm cuiuid- 
ering whether ihc state had sufficient iusdfkation fur exclud- 
ing iaciK*sex couples fniro )oiiung in marriage under the 
Hawaii State Omstituhon. Are/w m aS2 P2d 94. 

59-67 (Haw. 1993). nn rertund Asi^r n Miike. Nti. 91- 
1394. 1996 WL 694235 (Haw Or; Q. Dee. 3. 1996). 

Tile DOMA IS an extraordinary law that does two things. 
Brst. il invites states to disrespect the expected mamages of 
same-sex couples — a sub|ea previously governed by stau 
comity law — and purports to allow states to refuse to rcoog- 
rnxe valid mamaga of same-sex couples. Sccorvdl}*. it 
exdiidea mamed cnstplcs of the same sex Irum all federal 
laws and programs in which manta! uatuk la a Factor for 
ciigibtliiy. even though the federal gcormmeat has long 
ilcferrcd in a atarr's detcrminatkin tlut a ctniple u married. 

Congress ujied two purptiws in enaciing DOMA: 
*dcrendlingj (he IrwKuiion of traditional heieitMcxual mar- 
riapr.* and *pro(cct|ii^l the right of Suics to hirmulaie 
(heir own public polky regarding the legal rcrognnion of 
aamc-sex unions, free from any consniutional implica- 
(Mina....* H.R. Rep. No. 104-199 (1996). reptinted at Pi96 
U3.CCA.N. ai 2905. 2906. 

1V> those ends, the ofBaal House Rrpnri on DOMA 
wxtei that Congreis miended ui advance four govemmenial 
intcTcsis in passing the legislstMtn: *(l) defending and nur- 
tunng the uuiiruruia uf tradinonat. heterowaual marriagi!: 
(2) defending tradinonal notions of moraJiiy, (3) prou'cnng 
mtc sovereignty and deinoeninc governance; and (4) pre- 
serving scarce gwemment resources.* H.IL Rejs. No. Ift4- 
(i64. reprinted at 1996 U.S.CCA.N. at 2916-2922. 

The cmigrcssMittal floor debates on DOMA did not show 
out elected repRsenutivn at (heir best. The remarks of for- 
mer Congressman Henry Hyde. thcn<hairman of ihc 
Huuk )udiciary Cnmmhtre. are as Hunt as they arc lypicai: 
"Most pcstpledo nm approve «tf horiMisciual anidurt...4nd 



they express then duapprobation through rtu Uw..*. It 
b...ihc only way pmsibte to express this ditapprohaiion.* 
N2 Cong. Rrc. H7501 (daily cd. juhr 12. 1996). 

ThriiugN'oi the Roar debate, membrfs of Cttr^rrss 
repejicdly described iheir uwn disapproval of homoseiiuli- 
ly. laPing ii “immoral,* “depraved.* ^uonanifal.' “based on 
perversion* and "an art»idi upim Cod's principles.* 142 
Cong. Rec. H7444 (daily ext ju^ 1 1. 19%) (sutertiriit of 
Rep. Cnbum): 142 Cong. Rrc. H74(f6 (daily ed. )uly 12. 
1996) (statement of Rep. Buyer): uf at H7494 (statement of 
Rep. Smith). Even the official House Rcpiut declared that 
DOMA was mrani in reflect Oingr«»'s “monl disappnml 
Ilf hnmissrsuality.* 1996 IJ.S.C.C.A.N. at 2920. The 
umtuial future of dir Irpdatinn. along with dir upm dis- 
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play of uiimtMrT lowani piv pn<plt-. «tn>n^y that 

WM crumn^ DOMA “hnauM: of and mit mm- 
ly m ipttr of lu Mlvrrtc <>fTccu u}«in • (wticiilar gMup.* 
/Vn ^ MiOi u- Ftmej, 442 Ui. 25fi. i79i M. 24 

DOMA section 2 

To jcotmplhh thcs« varioiK cnik. uction 2 of DOMA. 
drnnniiiuii^ 'Prtwm Rck-rwJ lu tftr itkU sccrioii 

|7itlC (u thir 2S irf Hk' Unircd Scaln Codt a* 

Nn Snrr. umoiry. nr ptiMraswin nf ihr Uiu'lrd Sum. or 
Indjjo rribr. aluJI hr rrquirrd im givr rflFrct to any puli' 
lia act. rrctini. ui |t»djciitJ pruccrdtng uf any oThit Statr. 
Icrnt»ry< i>r mtv ropnimg • rrUonfwhip 

lictwcvn (MTuntt of thr unte «ni rhii i» rrmcd ai « 
tnami^r' under the Ijm ■■! wch «ili«r Sure, tcrriuiry. 
p<HMnioii, or rriK', or a right or claim vtaing from «uch 
rciaiHMuhip. 

21* VS.C. $ I7J8C 

Lcgidacing undvr rlu Full Faiih and 
Cmlir CLtutc. l/iS. Cnntr.. art. IV. 

C4ingreM auebumed stain tti pnicrihi' 
the legal rlTcti Ilf marriage [xrtihcain 
iMued in onr irate in other stain m> that 
*liii State shall he tn|utrrd nt akvotd full 
faith and credit to « inarriugr lirenar 
i»ued hy another Sate tf n alates to 
a rrlatioaship between piisons of 

the famc'snt.* I'WfS U^.C.CA.N. u 

mh. 

Tliia U an cattaurdiiury pttmaiou. 
even sarring aside thr debate ahiui 
whether leoinn 2 n proper lepditMio 
under an. IV. acc. I. Sec. e.g., I OVA 
U.S.CC.A.N. at 2V2V-2'*i4 (Miajorny 
rrpnnl; 2V4fl-294A |dis»ennitgre^«nri). 
i\>r starten. Congrna could not have 
hceii dearer in NOgiing out. and in 
inviong sate» tv angle out, the rrU* 
rionships of samoaex couplci for dilfer- 
«m tririUineni. Bob Barr, the luihur of 
nO.MA. now Mtppom the law* repeal, acknowledging 
reemtiy in an opinion piece that *DOMA was indeed 
designed tii thwart the then-nascent muve in a few state 
courts and Irgtslanitcv hi affntd parnal or full reuigniaon In 
sante-M Otises.* Dob Barr, 'No Defending rite Defetur nf 
•Vtamuge Act.* Ltt dngr/r> Timm, January 5. 2tNl*>. avgilable 

batr5-2n»|»i05d>.18$S83&Blory. 

States aeecptcd the federal umtanon to thwvi recogni- 
tion. including Hawaii, which iinandcd it* comtiiiithin in 
iWS. As wf ihw wniing. 36 stales have staium (adopted 
U-gidalivelv or by nderi-ndiim) hmiltng marriage and/or 
denying proirctions ro same-sei cuitples. and 2V states haw 


enacted such ivasaruriunal amendments. State Anu-Oar 
CurMacuunnaJ Amendmeno & Lasvs, Freedom in .Viiny 
(|uiie 5, Zonvj. httpy/vnew l»di,iiHunufniiOiy4inpa/aiiW 
rnamaoo.awwndnwnto-lawa.pdt. 

Sinto emnliy and m«rrl«Be rocogniuon Isw 
Sectioii 2 of DOMA ahohsurf'risuigin h^iofthc ^ that 
states have long possessed the power to decide which mat- 
nages they would respect iVnm eUewherr. a power that huh 
proponents and opponent* of DOMA agree nictcd before 
and after DOMA. Farnrk J. Qfirehcr*, ‘Aiier n Cmmtl 
Molvrr. Impliotiiin* for Inieriurisdirdona) Rectripiirion of 
Non-Tradinunal Marriages.* 32 Ctngfmrn L Ar> 147. IWl 
(IWA) (favotmg rhe lawh Mark Srrasser, *Soree 
Ohwfvjtioni Almut C>OMA, MarriagB* Civtl Ikiion* and 
Domrvtic IVincrshipv* .Vi Ci^. V. L flfv 3f»3. 37iK371 

(20()2) (opposing die law). 


A* the House report noted, trnni Mates have long 
observed thr rule id le% tan reMwowNi. that is, the imnmon 
bw rule of reoigniting all mam^-s as valid where celebrat- 
ed. U.S.GC.A.N. ai 2912 (maymiy repnrih 2v4l 
(diweniing npmKUis). Oui-of-«iaic Hiarnage* haw flonnial- 
ly lint hern recngnired only where they srt drrnird 
i» vtoliijvr of the *law» nf nature* or wliert the Mate Icgtda- 
iitfi- has acted iii dcroganoii of the common taw lu poainve- 
ly address the validtry nf certain marriages. Sec. e.g.. ml at 
2942 (disaeiitmg opiuioni); Restatiineni (Seennd) of 
Gmflkt* of Law $ 243(21 (1971). Ai a practical maiM. 
ttjce* did niu nerd cim^ewliinalaiilhnn/annii tom«ct|>«ih 
Ke pollcir* relating to mamap'. 


s \. 


Same-Sex Relationship Recognition 



O Marriage 

■ Ce n mtetiiM f rt roeegaiUee. prvtecUoet aad reigeeilhMUiee (leeiedae B.C.) 

■ LMte4 recof aidoe. pralactfaaa aed raapoaitMIIOaa 

■ Ranf alaas oal-al-atata nnlagat 
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Tlu» federal mviumm to ntahluh a blankrt ritlr of nitn* 
reciit;Dini>n fur mam^c» itf oaupla u angular in 

Atnenciii hw'vy. A* dw lusn>r>ca) mttnl »hin«x even aoic* 
<t line ttnw homte m intcmwial nwnage K^mciirnck teeng* 
tiMvi iMch t rrarriagr for (articular purptuec. frir ejuniplv, 
in Mllte* H LMckt. 36 So. 2d I40 (Mm. I94K). A nurriagr 
wat validated at Icaat for the purp»ir of allowing the aurviv* 
ing «p>UK to inherit ptopeny. While no state authori/es 
irurriagn of multiple tpouaes. ctmm have allowtd the dll' 
irihubuQ uf an cMate between tWM survmng wivo of a 
pnIvgamniH morruge, h ir Daitf> SoyA Are* Ettrt^r, 83 Cal. 
App. 2d 236. 188 R2d 4W <t*M8). In additinn. ibcvi- 1 « 
wide suppjrt for the propnunon that a emm oui ctiiuidcr 
witrthcr a numup u valid for a patrieuLar pu/pcsic. or ina- 
detH. «»f itiatnaR^-sorrwthing seemingly fnrecinard by tlw 
bUtiket notiretognition rules adopird tn many suics. Set 
Ruoell j. Weintmib. CmiMirMry m rAr Conftta of Lina, § 
3. 1C pp. 312-13 (3rh ed. KMiftli Hernia Hill Kjja *SanK> 
Set Diwircc in the Confhci of Ljw».* 1 5 tGap CoB. LJ. 63. 
71 

Full (allh and cradlt 

Whir Cmgnaa hurihed DOMA sretion 2. hosed on fevs of 
lortsnriinimal onnpulsinn tinder the FuO Faith and Credit 
douse of the Ouuntuotm of the United Sum. art. IV, 4 1 
(as well as the Full Faith and Credit Act, 28 U.S.C $ 1738). 
no oate baa yet been re<(idred to recopiiie the validity of a 
nurruge celebtatcd m another lurisdicrion. whether of a 
um e -set or difiercnc-set couple. The Supreme Giuna inter* 
preuiKMi uf both the cUuk and the aa require o scare m 
afford che*rxacniig* ubiigaiions of fttU faith and mdit only 
tM a htul iwi^nent frinn a judiaal pmemting issued by a 
ciiurr Ilf rompetcnc nirivdinma. Atitr K Gntial Matim 

Cmwf . 522 U.5, 222. 233 (1 998). The FuU Faith and Credit 

Oause *diics nut compel 'a State rn sulHOiure the siaiutn 
of other States fur its own staniies dealing wiih a snUiect 
nutter amcerning which n is cornfieieiit to legtslaie.** 
hmuhiit Tan Bd. of OtkfrrrtM u Hyatt. 538 488. 

488-89 (2003). 

Apart fnmi the datues command to cnfbice (udgmenev 
the Full Faith and Credit Qauie requires atom to Ihtve sufli* 
sienl mntacts and state inirrescs when applying 
Failirr than the law of anotbo state. PtuUffn HmUam Ga u 
.SAmk. 472 UjS. 797. 818 (1VR51. This has been applied in 
divorce astKias to mean that a diwuiv MHin ituui have per- 
tonal Hmsdicrion met at leati one party m gram the divorev, 
and ewer huh parties to provide sujipofi or equiraWy divide 
pfirperiy. Cf. Savorf H ima. 4 18 U-S. 393. 4if7-4iMl ( 1975): 
\hibaim ¥ Statr ofHon/i CrntAM. )23 U.S. 226. 229 
(19451. 

Legal vhallcfigirs to seLlitMl 2 eif DOMA luv» been fevw 
and none have suwvcded. oi least in pan because it is the 
states nonreoignirion law that pmmu the impediment Ui 
ictugrumin. nol scctitm 2 indf. See. eg,. WUmw m Akt, 354 


F. Supp. 2d 12^18 (M.D. FU. 2(8)5): we abo. ffoAqa naL u 
VMtr>{ Snan nf Amm,it, No. ft4-CV-TCK-TLW (N. Dm, 
Olila. hied Aug, (0. iiKM) (cbaUrttgiiigon federal botiaiHU’ 
tlonaJ gpiunds both the deiual of marriage m ume an onu. 
pics and ihe states refusal to reco^ire mtmages valid wlsen 
lolcmnved). 

rfocmionm m each state must consult their own hwa m 
determine what procecauns are avaiUhle to same-ars cou* 
pks. Siffle Slates provide ptotcerlona noiwiihstanding state 
anllmamagc laws, such as Oregon's and Wasbiiigton’s 
driincsne pormcr lows. In other states, the rammer of a stair 
law nr ammdinmt hn been lidd to piedude the most ttmd* 
esi pn'Cccrions fur .tame-sa aniplct. In Nebraska, a bill ihai 
would hive given «aifM~scs couples the right in nuke bunal 
nrningeutencs for ihetr partners was never submitted for a 
full vote by the lc|pitatiirr when the attorney gmrral opined 
that the bin was m conflict with the state consaiutional 
amendment. The amendment was upheld in a subsequent 
autttiTuiwnal equal protccann challenge. Gnanu jlw Eijinii 
Pnaotitni R Bntmttf, 455 F.3d 859 (Kth Or. 218)6}. 

Codified at 1 U.S.C.|7.DOMA.sreann3placesaTi-d* 
rral* definttioti of *marriagi* and “spouse* in title 1 of the 
Untied States Oide. At that tune, there were nnly us other 
‘Rules of CotBtrucnon'-drfinmg *(w]ifrds denoting num* 
her, gender, and so fonh'i 'aHinty* : 'vessel'; “vfhide’i 
"company*; and "products of American Rshmes.* 1 U.S.C. 
rh. I. Sccaoti 3 of DOMA. denominated 'Dcfuiition of 
'mornoge' and 'spouse.'' provides os follows 

In determining the meaning of any Aa of Congyss. or of 
any ruling, tcgulanan. or intefpfetati<.>n of the varioua 
adiiutiUirarive bureaus and agenein of the United States, 
the word 'murtage* means only a legal unioo bccwem 
one nun and one woman as hudsand and wife, and the 
word '^mtiie'' wfen only to a person of (he •■ppiMte set 
who IS a hialwnd or a wife. 

1 U.S.C57. 

DOMA's Intent 

DOMA's tiear purpose wv to ensure chat if Mates began 
fiectuing nutruges of same'sei couples in the future, those 
marrtsd same-srn emiples wuulH be denied the fitll protec* 
lions. Iwnrfics. and mpimdblllRra nf marriage. As ibe oon* 
rmlting House rrpon npUmrd. “tn tlic estmt that frdml 
law has simply scrrpicd ststc bw dcfernunanoni of whu is 
married, s rcdefioMMin of mamagr ra Hasvaii to indude 
homosesual coupla emiid moke such couples eftgible fnt a 
whole range isf federal rights and bniefm.* 1996 
U-5,C.CA.N. It 29 1 4. The House report ocknowledurd die 
federariK impmrives conarraining its powet s — *[tlhc dcicr- 
minaoKRi of who may marry in the United States b unique* 
ly A fiuiiCion of eiare taw.* 1996 U.S.CCAN. at 
291 ) 7 — but efiaacd DOMA breauM ii was not 'supportive 
ofiorewn indifferent to) the notion «if samc'scs 'marriagr." 
U at 2916. 


•rwiCB saia It 
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OOMA section 3's amendment of federal taivs 
Rrpiim uturd dm DOMAa mtclmcnt rcvRtl 1.1^8 fnlrr- 
4I Uwi tn whidt mantal «arut i» » fwtiit. (Jiw. 
Aconumdhility Of^ec. CAO-<M'31iR Ddlrn*^ arM«rria|p 

Att (iOfU), 4vtil4bi« at 

S3r.pcir <upditing U^, Ccti. Acoiunnng Office. CAO/ 
0(jC-97'l6 Dcfcrar nf Marrtt^ Act (1997). ivaiUbtc at 

tN^K/Amwoie^eida^^ 

DOMA iin|MtM» i variety nf ionw^uaiccit <ki un»c-»m 
(Mktpin ilut are nwned. The fniml (>r<igratm M which 
Aimc-H*! mamed riHi[»lr% atv 4rrued reproenr Mimr of the 
ctiiial lcy:iJ caTrn nrta that ouipln cnutii iin when they 
marry, at they plan ihnr lives and futures togctlicr, as iliry 
ratw childrcrv and drat with difficult times, and fi>r wHkK 
they contnhutr their American tax dollars. These tncludr: 

• Sitaa) Security spnuul protretinns that iffound * 
fainihrs ccunotnir srcuriiy m old ^ and upon 
disability and death: 

• (Vutcciions for «>nc spotur's essentia) inunetary 
rcMwnzs and ability In slay In the fimllv home 
when a nfttme needs Mrdicaid Sn nursing huenc 
canr, 

• Inclusion in a &nuly health mnmrscv pnlicy. and. if 
receiving that fantdy ciwengr, to hr free of iiicunie 
tas i«n itt value: 

• Ihr of 'MarTied Rling jointly' status for Kdcral 
income rax purp^nes to save the family money: 

• Family medical leave fmm a job to cat Kir « 
seritABlyill sp<iusr: 

• Disabihty. dependency, or death henriitx lor spous- 
es of veterans and pubTic safety officers: 

• Emplnytoetit benefits fifr Federal cmplosirs. indud- 
n^ acoan to fiumty health insurance benefits, as 
well as reorcfncnt and death benefiu fiir surviving 
spouses: 

• Escaieydearh ptMecfioni that all«tw » spituse to 
bequeath awets to a ipcnne — incUiding the larnily 
home — without incumng any tarn: and 

• The aldriiy of a citm-n u> ivbiiin a visa for a nonci* 
tiren ipouse and sponnur that spouse for purpcunof 
ciitrenship. 

Ofoiime. vviih inariul pmiecnows aUii come respond 
bilieirs. FinandaDy. some twii-esnsrr samr-ws inairied cou- 
ples would pay motr in tases if their marriaip's were resps-rr- 
etl- In means-ceHcd programs, such as Medicaids lirog-terni 
care for nursing home niwrtgc, (he gcwemtitent could 
arx^nini for biuh ipiHtses' rvuvurcess incnmn. end sssm in 
dctenttitiinpwhm a person is qualilied for govemineni pay- 
ments for care. Even cltgibilify for federal student financial 
aid nquims m auesament of a married student's and his/her 
ipuuw's inconis becaiac the numed couple is nghily um- 
solldairil as a legal ecnntunic uiui. 

I^ir these typo nf rnuoiu. tXJMA section 3 reduces 
revenuo available tu chr Unklrd States Covenimeni. A 

IS iMsiif savocati — c.ptiii^n>»iiii 


Oingrouonat Budget Office (CBO) rc|M>rt in 2004 opinrd 
iImi rt-ovgnition nf numagrs uf sunc-srs coupio hr all fifiv 
states and the federal government would increase revenue by 
$I billion a year- Utter and report fr«tm Douglas Holrr- 
Eohrn. director. Congressional Budget Office, tu Steve 
Chabot, chairman, Subconimittce no the Constnution. 
Comnutic* oil the Judidaty (junc 2t. 2<X14) jvailablr at 
htlp'2/www.cfao^pWWp<loca / SSiot/doc M5 am^?l -SamnSex 
Mamaoa.p<M. 

Equal praledloo ami faderaUtm Issues 

Cilvrn that Congrus has made 'niafriagr' the ^k*way for 
pomculai hccKfics or obliganons under federal Im. DOMA 
section 3 pnwiclei a *gay esufpiion* lu tbrur rules, providing 
that watr>litTm<d marnages of samc'Vrx couples are not 
'martial^* for purposes of federal law. This is a histone first. 
Never before has Congnas decided to override a state s deter 
mination that a das» of mam.^cs u valid nr rendered a clas 
nf valid marriages a nulhiy for all federal purposes. 

By defining ‘numagr* and 'spouse* for purpnves nf all 
federal laws and programs. DOMA. I U3.C. $ 7. regulates 
diimesdc rebtniru. Yet. both Tench Amendment iurispru- 
dencr and frdcraliu bisiory demnostritc that "dotnesoc 
lelarjuns*’ are 'an area thii has lung been regarded u $ vtr- 
luaMy rxclusivr pmvmcx of the States.* Sttmi u /euw, 419 
U^. 3*>3. 4«H ( I975); h rr B-rn,/. 13& VS. SBfi. 593-94 
(|890)<cattie). It u difficult to cnncctve of any area of the 
law cl<«cr to the core pnwm of the Sutev and further from 
the cnuiticratcd powers of the federal government, than the 
"con* family law tunsdicaon to define and regulate fiimlly 
relatlonditps and status. See /brdenfiniWr m Hifhiintt. 
5ii4 U.S. fiSS. 7b3 11992): /d. at 716 (BUckmum. |.i 
oincumng). 

Legil chailengcs to DOMA section 3 
Sinu wine-sex marrugr has been avaiidde m ilw United 
State* luily smer BNM, only a few legal chilkiiges have been 
filed to section J. None has yet auccixded. In two i-aset. 
lower Mcral courts upheld DOMA. holding chat govern- 
ment imerfscs rcialed ro pruemtton and chiidrcanng aup- 
^Huted tile federal definiRon nf marria^. Wiiiam o Akf. 354 
F. $upp.2d i29M (M.O. Ra. 2nti$): h rr tCu^u. 315 B.R. 
123 (Banki. W.D. Wash 2<lt>4), A Califumu couple has 
rwicL- chailengrd DOMA and hue. in the first case on stand- 
ing gtuunds sitia they were itm marned. Smfh k Cwuiy rf 
44"^ F,3d 67.4 (Yth Of. 2<*i6), and. m the semnd 
cawi fivr suing the wrong defendant, Snt^a 
Ammat. Nn. SACV (19 .(10286. ihp op, (CD. CaL Aug, 24. 
2009). 

On the other hand. Jisdgc Reinhardt of the Ninth Orcuii 
Court of A^'pcals. conudering a daim of texiul imcntattixi 
dbcnmiliantit) under Iniisnal cmpkrynieni dispute ruulu’ 
riun rules in that court, and acting in his capaatv as dnagnee 
of the duir of the Ninth Gmiit's Standing Commtttir tm 
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Fnkril PuhNc Drfcaiim. ih^t DOMA hv 

%uh|ca n> brt^Trfird KTuliay. and fimnd that iu <leni«l nf 
frdcni hmrfiu tu Utr umr-tet a].«iniir <if » fnlml rm|il4*yer 
hat! *ho ranona! ha***" and ihcirfotr "owraveiwldl ih* 
Fifth AmmdtTKnt.* h tr Lnienym, F.M 1145. 1149 
(9ih Of. Jud. Ounctl iiK>9) (lUtniurdt. J.l. 

A Oft pending ui the MaMathiMrRt Federal Disinci 
Cnun, CUltt^ « A/f»ir..Ng. lM>-cV'l034i9. 

Amended Complaint (D. MaA. July 31, KKIV), K)uarcly 
addmva ihr nfual prutvednn twur nf DOMA'a diapearatr 
frvaimmt nf tdenncally dnaird oumnl prrwtiu. Rir more 
inforniaitixi. tn hnp:/AMivw.gtKLofg/dama. Thr plainafla — 
«cvcn cnuplo and thrre surviving apouiA — arc all enarried 
(•TTMtfH whii have applied fur and bnn denied parucuUr 
pMtrOKiru only hccauac of DOMA srcuon 3. The equal 
poKccdon theory of the raac i> ibai Mauachiiactu haa only 
one clan of nurri^^ hut by operadnn of DOMA lecliun 
5. that OIK daw b divided into iwn dawca. Mch <afnr-«cx 
marned cuuf^o bvtng denied all federal prtHccaoiu. while 
•nher marned pcTwma rrerivr federal pnitectinna. without 
uiffieicol hixdicanon- 

Sevrral uf the pLantifEi «erk ipmua) protreboru based on 
ihdf cmpluymcni with, nr ihctr spniwr's cmpLwnwni with, 
the Ucuird Stares CmTfnmcni. PlatnnfT Nancy Ciil, a XI- 


almdv rrcnvrs “SeU and Family* licaltli insurance oswrage 
fiir hmrlf and the tnuplr's iwu diddrrn (lining her tob. 
Yet. ihr n unable m add her spuun.- m ritac plait nr pi the 
>mon plan at oHmt mimed powal wnrkcrt rtiunncly do. 
Imtead. thr family muH pay fi>r another health plan for her 
apouar, ^nding money that could be uted to meet huusc' 
hold ttcedi or saved Sir the chiidim's college. 

Martin Kutki. • retire* fmm th* Social Security 
Adminutrauon. his been denied health insurancr mverage 
for his spouse of 33 vrara. rwsi though other rvtired nnpliiy 
m add tbeir spouse* Ui such ruver^e, Aithcrtigh Martins 


tpoHsc has licdth coverage throtigli Ins rmpluyment. titch 
coverage ants more and pmvides less than Manms plan. 
Tlic uiiiplc aUi wornn that Marnn t tpouse may hr loialile 
(n cortiinur tvnrking because of severe osrhnu. and iKai 
thtfc will be • dramatic hw of household tncnmr when 
Mattin dies bccauar h» spouse will have no accew to ihc 
"survivor annuity.' 

Dean Hara i» the turviving spouse of Gerry Scudds. now 
deccasetl. a federal enqiloVic lor 27 years who smvd for *4 
of those years as a member of Orngmst. Hara has hrm 
denied Kith hethli insurance and thr sunmvir annuicv |prn 
tum) nomufly avaibbir h> surviving spousev 

Dlffetenl tax treatmenl 

Several of the plaintiff* in the GiU our have hern lienicd 
spousal pmiecutins available under the (nienul Revenue 
Code and. thus, pay more in fedeni income taxes than other 
sunitarly ttcuated mamed cxiupics in Masuchusrtts. In fibng 
their federal income-tax returns, each of these ptainhRs seeks 
UI file as "hurrlrd filing lointly." rather rhan as "single* or 
"head of hoinrhuld.* Among itirsc pUinrtffs are Mary 
Ritchie, a Massadiusetts State t5dice sergeant, and her 
spouM-, Kathleen Rush, whn ores fur that children and u 
deeply uivnlvrd in the mnununiry. In addifi<Hi to paying 
altrsMi S 1 5.0IXJ extra in federal tnaurw lasis in 
the last fxMir yean. Mary has been wnabh* to 
rstablish a 'spousal IRA~ for Kathleen, her 
‘iKNi-swieiuiig* spuuK. at other working mar- 
ried pettpic KHjnndy do cn provide ht ihc well 
being uf thrtr spouses. 

Another plainrilf. Mary Bowv. seeks relief 
from payment uf federal mcotiw oars on the 
value of healiti msurancr her cmph'ver (the 
Commtiawe^ih uf Masaachuseiul pruvules fnt 
her spnuse. Dorenc Shulnun. a cancer survivor 
and ptrrnr to then rw«> children. Mary luu paid 
a* much as S 1,2(10 a year m federal incomr 
laxc* on the value of that insunncr and bdirves 
«hc. like ait other spouses, should not be 
required ixi pay income tax on such etnployvr- 
pmvideil health henehts. Eavh planitiff fihd an 
amended return with ihe IRS adring U* he 
recatvgonrrd as a marned taapavrr and requesnitg a icfuDcl. 
Each amended taa rrfurn and scctimpanying request l«<r a 
rrliind was rejctied by the Inirrrul Revenue Service based 
OH DOMA secuon 3. 

Several uf the plaintilKseek spauasl pruirciKuis affoRled 
by iIk Social Sccuniy Administration. Tliiw wnhwwm. 
together with their partners for at many at (rO yean, and 
already dutraurd by the death of their tpuusea. seek the 
hm>p-Mim death benrht normally availabts iip>>n the drarli 
of a apoMK to Itrlp pav funeral coftt. One of ihe wtdoWm. 
a musician and music teacher. Hnhm Bunts, also seeks 
Soda! Seciintv curviwir bmehis Hiar would ellow him ni 


Never before has Congress decided 
to override a state's determination 
that a ciass ol marriages is valid 
or rendered a class ol ^ ^ ^ 
valid marriages a 

nullity lor all federal “'-/A* 

st*«- 


purposes 




I* 


plus year empinyrr uf the United Slates INiual Scrviic. 
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Mihttituti' hu dKvaMit »piiMc» hi|;hrT hcnrBr for ht« •mu. *5 
H uandard Uh tpxuKv «nd rrMilnng tn jn addini<ii4l $7(Ki 
4 miitidi Jii Ann Vt'liiictKad amtthvr rcurtr, «erl(» lu 
irKRur hrr ntiitiihly Stxul Smatcy pmirnf to ihe Man- 
(Urd otw half t4 h«t hifdicr /«tnin]{ cpnwct (nynvni 

R«c«ftt activity In DUI 

The United Sum DrpinnKni of juukr recently moved to 
dtamit* the GUi taae. bur not on any of the gtiruniU i«ri|p* 
tully aiNrrfrd in the Hnuw Repint on DOMA. StimihirantlV' 
ihr United 5ntr> ha* npmalv diavnwnl the purpimrd 
imrmtt in “mptiniiihle |>n>t7eiiion and rhiM-n'inn^* at vt 
forth in the Home report. IV')6 U.S.C.CiA.N. at 
A» the Utniid States ohaerml in ia tnenmrandum: 

Since the cnannKni of OCMA. nuny ieadinn rnrdicil. 
ptyrhoh'fkal. and miciJ welfare orptniraiHUit have 
taued pollan opptwing rettrictions im les- 
bian and 1 ^ parenting upon cunclitding. 
based on numerous studies, that children 
raised hv gay and lesbratt parents are is likr- 
ty tn he wdl adiusted as children railed by 
betrmsrsual parents.... Furthermore, ui 

Lawttntt r. 7e»ai. Sy) U.S. 55R. A<)$ 

UTKId), jusact Scalia acknowfedged in hn 
dmeiii tim maturating prouvaiHin would 
not be a raivtiial basu for limiting mamage 
to opposite -sex aiup^es under the reasoning 
of the Leu'rmre tnaiotity opinion— which, 
of oiuise. U the prevailing law — bc\:ause 
"the sterile and the dderlv arc allowed to marry.*' Thus, 
the government dues niK hclkve tlut DOMA can b* 
tusrified hr intrmts In "mpiinsble prooratian* nr 
*ihild-rranng.* 

Gttt. Nu. tHN-cv-lDddiyt U.S. Memo, in Suppnfi of Motion 
lo Duaiiia at 19. n-lH- 

The Untied States now relios un a nomwi of 'adiintiingl 
tutMinal policy loctrmcntaliy* and "prrtrtvmg ennststmey* 
ti> defend section 3 and its denial of mantal pn^tretKins «inty 
to mamed persons of the same »ex: 

Given (he evolving nauire of this uaoi. Gsngrcsa was 
lomtiiunonally eniiried lo nuintatti the statu* qiM pend- 
ing further rvniution hi the states. Othrrwuc. ‘marriage* 
•Bid ‘spotur* lor the purptwes iif federal law would 
depend <n the tuitcome of thu debate in nch State, with 
the niranitiga of tlsnse terms under federal law p'lcmiid- 
ly rhangmgwith any khangr in ihc status nf the del<atr in 
a given SuK. Federal tight* would vary dranuttcally from 
Sate to State. Gmgress could reasonably have cTincluded 
that there is a Ic^dtimatc govrminent imeresr in main- 
taining the status quo and preserving naturnwride ennsks- 
icncy tn the distnhution of rnarnai^-hatcd federal 
henehts. 

U 41 ID. 

Givhi the federal governments omsHtmr dcfcnuicr to 4 

•4 *4Mltf 4aVBC4tl — i ili 


stair's detcrmlrutum that 4 couple w nurhed. It is obvious 
that It IS die Dnitnl Sam that has changed ihc srarus quo 
by denyii^ rctognmon of a class nf valid titmiage*. 
Certainly. <htt defense still fuh m explain why only mamed 
sjiiie-Mx couples have been denied the marital pn>teaior» 
ordinanly avaibblc m mamed couple*. CewMwmHW/rA tf 
Afiiiii*rAtuen9 v Urntnl Statu Dtf't 9f •nut 
Serii. ft id. 

The CimiDiinwralth of MaaMchusetu also Bled its own 
case challenging DOMA on two diflrrml ihn>nn. 
OnnnmiTHmdtii af H Untird Attn Dtf't 

HniM and Hmman Sen., tt «/. Nu. I i<l9-rv- 1 1 1 3fi. 
Cuinplaini fD. Ma.ss |uly lIKN), «v3iUhlc ai Mtpi/Avww. 
niau.oow/Caao/<loc«/pr«sB/9009_07 OB. doma. complaint, 
pdl. First, relying on the Tenth Amendment and federalism 
principles, ii seeks to invalidate seaion J as an unprree- 


Cuirent legislation bofoce Congress 

In addItkKi (i> linptlon. cffiiru arc underway in CtHigTssa to 
repeal DOMA in whole or in part, nu dtiubt iHilstrrsd Ivy 
(Visideni Obama's podllon that “(he Administratitoi doe* 
not supp^ot DOMA as a martcr of pnliry. believe* ihal it ts 


Efforts are underway in Congress 
to repeal DOMA, no doubt 
bolstered by President Obont^B^-v.-.’^f* 
position that “the Adminis^ation Y::« 
does not support DOMA" 

' *****iV*** 

dented intrusion by the federal government: ‘the 
GtmmonwraJih's sown.ngn auihnnty m dsBnr and rrguliUe 
num^* and ‘regulate the mantal .4aius of its atttenk* U 
at I. 

Second, (he tomplaint oiniends that DOMA vh4an» the 
speiidif^ claiue in that it ‘imposes cemditnins on rhe 
C»miiionwea](hs pmiopaoan in certain federally foiwled 
{irograitis that irquire the Oimmonwealth m disregard mar 
tinges* of umcHKi oouplcs. Id at d-5. The suit pointi both 
to mcTcated costs home by the Commonwealth because uf 
DOMA as wdl as curropondencr wiiii federal agencies 
warning of Bnancial consequences and recoupment of fr Jer ■ 
tl montn (pent if Masaachiuctt* treats married utnr-srx 
couple* as mamed in pnigraim with federal Bnancial panir- 
iparion. The United Stairs has mivrd tn dbmisa this case on 
standing gp'unds and Bulure tu state a cluni. Cvnanamiiridth 
(■jf Mau n f ^wMf Sum Off"* tf Healdt itnd Human Sm, tt 
oL. No. l:lN*cv-M I Vt, United State* Motion fo DisnuH 
iD. Mosa. Oct. 3(>. 21109). 
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4ttt.nniJnatt«rv. ind «tippt>ru lU rt-pcal,* Scr GiU. N». 

Mmiiiruidufn nf Unitrd Sato in Supfn'n nf 
Miifum itt DiiiniM m 1. On Srpimibct 15. Ri^p. 
<>«rntd Nacilrr anj aJddtonal onpiiul a»^in«on inir» 
dut«J thf 'R«{vc{ fnr Mirn^ Act,* H.R. J5A7. II lih 
( l»t Scm. (o repeal DOMA in itt entirety. 

The bill d(Ks fw>t <ibli);atc any itacc to licrruc irurnngi'* itf 
•ainc-4cx coupler, but tl doc» return the iuuc of recognition 
to tu *tAtw pnor In DOMA. The bill alto tvould provide 
Irdml pnKretton* and treponwhlitipt not only to pmm* 
who arc nunird m their Maiv nf icaidmce. bur aho to chiMc 
who marry in a Male .uid ihm return home t>r nvior or trav- 
•4 to iDoiher laair wltetc itieir nurnagi mat oot hr recog- 
iiired The unte ‘ccttainiy* proiCLTiom apjily io foreign 
mirriapn, u long as the mmiagc it one that tmild (v per- 
furmnl in any ttate nf the United Siairv 

Abo of note are biDt that wtnild efTectiwIy rtpeal DOMA 
MctiiMi 3 for pamcuUr purpincs. The ’‘Diimnnc Parmer 
Deneht» and OMigatiom Aa of 2(NHJ* would enend all 
benehtt available to employr’Ct nf the fediral f;inrmnient. 
Mtch a» health and life truiiruicr and renn’ment and dtubil- 
irr Ktiehct. tu a federal emplnyer't "domratic partner." 
DiitiKMic parmm rrrtiJy ilui they are a udnmiried couple 
living in the <aunr hnutehold and thanng mpimvibiJiTicv. S. 
nn2. IMih Omg. Mm Sew JiXl*.!); il.R. 2^17 |Mih 
O'n^ <l»t Soe. 2<'‘*‘.>). The “Fiitmly and Medical L-ave 
IncliMion Act* wnild amend that law m entttir, among 


othen. 3 *Mmr-vct tpouae, |orl domeMie p^ner* to family 
mediinJ Iravr. H.H. 2132. M Ith Omg. (Im Sew. 2lHMl. 

Conclusion 

DOMA deparu fmm federahtt cradimint of leaving tta(c« 
to determine whether a ^wnon i» nurnrd, DOMA tcrtion 
2 invite* and kplimstev diKnmmation agunM ume^a 
coiipicv and lection 5 deprive* tax-paving American fanii- 
lirc of the frilcrally created rcnnomic tafrry nett fur married 
pmiplr. Thetc law* not only create and tanciiun a tvMrm of 
hrtt and tecond-cUM marnaget-rvi^ a* »wnr-tr( rnupiet 
take tin the iiimmirmcoi and duiie* oftbiir legal tnamage 
tfowv — bur abo denr a range of ptotcLtiont In thr>r couplr* 
and their children, fa 

Marr L. Boiuuite hM Man tM Cml n9Ma Pief c i 
OMCtera* Gay* iMtMn Advocat**4 OatwiOtrm 
|t3LA0|. arofking n tha n New EnglmO aW(»*. 
unea tMO Sw hta HtiQaiM vnOtir w Mala wM 
Marat MHXta ana aganeiaa at Ma m New 
Bigla n a ataWa oinea 19W an laauaa ol ai*w*ai>- 
mane diaermnaAon. (urwital nohta, fma apaaen and mamao* Sha 
KaalfboaiM mamag* coMi n thrmom pOM). MiaaacWwaBa (MOJ), 
ConnaelictH (3006). and la cierantly cduual m • conatitulianjil 
eiMAane* to tiw -T»«*ral oaOnMon' portMo ot tn* Ma«« Dftanaa ol 
MamaoaOct 
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Melba Abreu and Beatrice Hernandez, being duly sworn, hereby depose and say 
as follows: 

1 Melba and Beatrice We have been a committed couple since 1 987 and 
married in Massachusetts in May 2004. after 17 years together This month of 
November we celebrate our 22"'“ anniversary and have been married legally for over 5 
years. 

2 Melba and Beatrice We moved to Massachusetts from Florida in 1992. 
We lived in Brighton, Massachusetts for 1 7 years, and recently moved nearby when we 
purchased a condominium in July 2009. 

3 Melba: I am 54 years old and have an educational background in 
accounting and architecture Since 2007. 1 have worked as the chief financial officer for 
a rapidly growing non-profit organization located in Boston that works on educational 
and workforce advocacy and reform. I previously worked for many years at Harvard 
University as a financial professional 

4 Beatrice I am 48 years old and have an educational background in 
design, technology, and architecture I am in the process of founding my own web design 
practice The company is presently in its initial stages and generates no income. I am 
also pursuing my passion for writing and am currently in the process of working on a 
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book of poetry in English and a collection of short stories in Spanish. Before 
transitioning into these ventures, I worked for a number of years at Harvard University as 
an administrator. I left the university in order to independently pursue career 
development and to maintain our household given that Melba faces so many demands 
with her work. Due to the recent purchase of our home and the added financial 
responsibilities of home ownership, I am now actively seeking a return to the workplace 
and am placing on hold the continuing development of my practice. 

5. Beatrice: My parents left Cuba to come to America shortly before I was 
born. In so doing, they left everything behind - the accomplishments of their work and 
that of the generations before them. They sacrificed to ensure a future of opportunity and 
prosperity for their children. For me, the American dream is the dream of all Americans 
to have a level playing field, a government of laws and an economic system in which 
people can count on enjoying the fruits of their labor without government interference. 
Like any other American, I want to provide for my family and our future. 

6. Melba: I left Cuba at age 26 in a search of both freedom and prosperity. 
For me, it is responsible to work hard, and important to know that the rewards of that 
work will protect my family. I work to ensure the well-being of our present and future 
years, with a goal that we may never need to depend on anyone, not even our 
government. This is of great importance to Beatrice and I. 

7. Melba and Beatrice: Our experience of the federal Defense of Marriage 
Act (“DOMA”) is that the government denies the validity of our civil marriage and in so 
doing, disrespects the reality of our marital status, altering our security in the process. 
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We recognize the importance of having our federal government treat all those who marry 
equally. We live with the results of that non-recognition and denial. 

8. Melba and Beatrice: DOMA prevents us from correctly stating our civil 
status as married, effectively forcing us to misrepresent our civil status at the federal 
level. It is incorrect to say that we are not married on official government forms given 
our legal marriage to one another. This feels perilous for us as responsible and law- 
abiding Americans, and we find it impossible to reconcile this contradiction. Melba: As 
a CFO, I am particularly aware of the need to be accurate in one’s statements, especially 
in the forms filed with the federal government. 

9. Melba and Beatrice: Since marrying in 2004, we have filed our state 
income tax returns with the Commonwealth of Massachusetts as Married Filing Jointly. 
We are forbidden by DOMA from doing so for our federal income tax returns. Melba: 
What this means is that I file and pay federal income tax returns as though I am “single” 
rather than acknowledging my married household. Beatrice: Beginning in 2004, 1 have 
had no income and have not been required to file any federal income tax return. 

10. Melba: For each tax year since our marriage, that is 2004-2008, 1 
prepared and paid our federal income taxes as DOMA requires. 

1 1 . Melba and Beatrice: For the tax years 2004-2008, we have also submitted 
to the IRS an amended federal income tax return on IRS Form 1 040X, with requests for 
refunds representing the difference between what Melba paid as a single filer and what 
we would have paid as joint filers. 

12. Melba and Beatrice: With each amended federal income tax return and 
refund claim, we attached a Form 8275, Disclosure Statement and 8275-R, Regulation 
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Disclosure Statement in order to explain the changes to the originally filed federal 

income tax return. For 2004, we provided the following: 

Attachment To Form 1040X, Part II, Explanation of Changes 
Form 8275, Disclosure Statement 
Form 8275-R, Regulation Disclosure Statement 
2004 Tax Year 

REFUND CLAIM BASED ON THE UNCONSTITUTIONALITY OF THE 
“DEFENSE OF MARRIAGE ACT” 

The taxpayer, Melha Ahreu, ID #[###-##-####], a spouse in a same-sex couple, 
was married under the laws of the Commonwealth of Massachusetts as of December 3 1 , 
2004. For the tax year of this amended return, the taxpayer filed a joint Massachusetts 
income tax return with her spouse as a married couple. However, in accordance with the 
federal law known as the Defense of Marriage Act (“DOMA”), the taxpayer filed an 
individual, federal income tax return as though she was unmarried. The taxpayer 
believes that being required to file as though she is unmarried amounts to unequal 
treatment compared to other married persons in Massachusetts. The taxpayer believes 
that her marriage, which is valid under Massachusetts law, should be respected for 
federal tax purposes, just like the Massachusetts marriages of heterosexual couples. 
Although this position is contrary to DOMA, the taxpayer believes that DOMA is 
unconstitutional and that she should be allowed to file this amended joint return with her 
spouse and receive the refund shown herein. 

In particular, if the taxpayer were able to file as married filing jointly, such a 
filing status would affect the following adjustments: 

The federal tax as decreased from $16,306 to $1 1,619. 

The taxpayer previously paid $16,306 in federal income tax in her original return 
for this taxable year. As a result of these adjustments, the amount of overpayment 
is $4,687. 

13. Melba and Beatrice: With each successive amended federal income tax 
return and refund claim filed, we included the same Explanation of Changes and 
Disclosure Statement Attachment described above, except that the tax year, amount of 
federal income tax paid, and amount of refund claimed were adjusted to reflect the proper 
tax year. 
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14. Melba and Beatrice: However, for each tax year, the IRS disallowed our 
refund claims. For our 2004 refund claim, under the heading “Why We Cannot Allow 
Your Claim,” the IRS stated that: “Same sex marriages are not recognized at the Federal 
level .” The other denials were similar. We expect the same disallowance of our pending 
2008 refund claim. 

15. Melba and Beatrice: Because DOMA requires Melba to file our federal 
income tax returns as single rather than allowing us to file as married filing jointly, we 
have paid more in federal income taxes than other married couples like us. The extra 
income taxes paid are as follows: 

• tax year 2004: $4,687 more in federal income tax; 

• tax year 2005: $3,785 more in federal income tax; 

• tax year 2006: $5,546 more in federal income tax; and 

• tax year 2007: $5,697 more in federal income tax, 

for a total of $ 19,715 in just four tax years. Assuming our 2008 refund claim is denied 
in the amount of $5,644, the total in additional tax payments will be $25,359. 

16. Melba and Beatrice: As American citizens seeking equitable treatment, 
we would pay more in taxes if our incomes required it, so long as we are paying based on 
a filing status that is consistent with our civil status as married persons. 

1 7. Melba and Beatrice: Because of DOMA, any time federal law intersects 
with our lives and marriage, we are put at a disadvantage and routine matters become 
complicated. In connection with our recent condominium purchase, we will be unable to 
benefit from the federal government’s first-time home buyer credit of $8,000, despite the 
facts that we are first time home buyers and our purchase has helped to stimulate the 
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economy. In addition to our real estate attorney, we had to incur the cost and seek the 
counsel of an estate planning lawyer. We had to think ahead to how our financial 
circumstances might change over the rest of our lives, and to the certainty of death, and 
then factor in how with DOM A, we would not be able to pass our estates to one another 
without tax complications as federally respected spouses may do. All of this affected the 
question of how we should take title to the property now, knowing nothing about the 
future other than that our marriage is not respected by federal tax laws. 

18. Melba and Beatrice: Our experience is that there is so much 
misinformation and confusion about marriages of same-gender couples. DOMA erases 
our marriage at the federal level and that can complicate even ordinary transactions. Our 
federal government sets the tone, and since it does not respect our marriage, it signals to 
others that they do not have to either. 

Signed under the pains and penalties of perjury on this 1 0**' day of November, 

2009. 

/s/ Melba Abreu 
Melba Abreu 

/s/ Beatrice Hernandez 
Beatrice Hernandez 
Certificate of Service 

I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on 
November 17, 2009. 

/s/ Gary D Biiseck 

Gary D. Buseck 
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J 

Mary Bowe-Shulman (“Mary”) and Dorene Bowe-Shulman (“Dorene”), being 
duly sworn, hereby depose and say as follows: 

1 Mary and Dorene: We have been a committed couple for 1 3 years, since 
1996 We were legally married at our home in Somerville, Massachusetts on May 23, 
2004, with our two daughters by our side. We married as soon as we were able, within 
the first week that marriage became available to us in Massachusetts. It was very 
meaningful for us. and for our families, that we were able to legally wed 

2 Mary and Dorene: On August 9, 1997, before we were able to legally 
marry, we held a commitment ceremony that was attended by family and friends. It was 
very special to us and it signified our lifelong bond 

3. Mary and Dorene: We have two daughters Emma is 10 years old and 
Olivia is 7 years old. Our daughters attend the Acton public schools, where we currently 
live. They are active in town soccer, softball, dance, community theater. Brownies and 
Hebrew School 

4 Mary and Dorene We first lived togedier in a two-family home in 
Somerville, and Mary’s mother lived with us there for part of the year, too. 

.S Mary and Dorene In 2005, we bought a single family home in Acton 
Our Acton home includes an in-law apartment that we had renovated so that Mary’s 
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mother could live with us there, too. Mary’s mother lives with us for approximately 3-4 
months per year, and spends the remaining months in Florida. 

6. Mary: I am an attorney employed by the Commonwealth of 
Massachusetts. I work for the Appeals Court as a Staff Attorney. 1 have worked there for 
16 years. 

7. Dorene: I am self-employed as a licensed acupuncturist. I also teach 
acupuncture courses. Prior to becoming an acupuncturist, 1 worked as a database 
manager for several non-profit organizations in the Boston area. While our children are 
young, Mary and I have decided that I should work part-time so I can be at home with 
them. 

8. Dorene: Before we were legally married, getting health insurance 
coverage for me was a struggle and a source of stress. I am a two-time cancer survivor, 
and my mother died young of cancer. For years, we had to cobble together health 
insurance coverage because I could not be covered by Mary’s employer-based plan 
despite the fact that Mary was already paying for a family plan that covered our children. 
There were times when 1 was not sure if 1 would continue to have adequate coverage and 
that caused us worry. 

9. Mary: Immediately after our legal marriage, I added Dorene to our family 
health insurance plan provided by my employer, the Commonwealth of Massachusetts. 
Our two daughters had already been on my family health Insurance plan, but Dorene was 
not eligible until after our marriage. 

10. Mary: Several months after I added Dorene to my family plan, 1 received 


a paycheck that was approximately $1,000 less than my regular paycheck. I was very 



625 


alarmed and called my Human Resources representative. During that call, 1 learned that 
I was obliged to pay federal income taxes on the value of Dorene’s health insurance 
coverage because of DOMA. 

1 1 . Mary: The first decreased paycheck 1 received represented the cumulative 
effect of several months of this federal taxation. Subsequently, additional imputed 
income was added to each of my bi-weekly paychecks, forcing me to pay higher federal 
income taxes. The amount of added income varies each payroll year, and currently it is 
$262.28 per bi-weekly pay period. 

12. Mary and Dorene: DOMA has increased the amount of federal income tax 
that we pay. We file our state income tax return with the Commonwealth of 
Massachusetts as Married Filing Jointly, but, under DOMA we are required to file 
separate federal income tax returns as though we are unmarried. 

13. Mary: Each year since our marriage in 2004, 1 have filed my federal 
income tax returns using the “Head of Household” filing status, even though I am legally 
mairied. Also, each year since our marriage the value of Dorene’s health insurance has 
been added to my federally taxable income, resulting in higher federal income taxes paid 
by me than I would pay if our marriage was recognized. Employer-sponsored health 
insurance for spouses is not normally taxed. 

14. Dorene: Each year since our marriage in 2004, 1 have filed my federal 
income tax return using the “Single” filing status. This makes me uncomfortable, 
because I know that I am married and that I have two children with Mary. It makes me 
feel like we are a fractured family because we cannot all be represented on one federal 
income tax return. 
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15. Mary and Dorene: In 2006, we paid $3,332 more in federal income tax 
than we would have paid had we been permitted to file as Married Filing Jointly. Also, if 
we would have been permitted to file as Married Filing Jointly, Mary would not have had 
to pay federal income tax on imputed income attributable solely to the value of Dorene’ s 
spousal health insurance. 

16. Mary and Dorene: After paying our 2006 federal income taxes in full, we 
submitted an amended federal income tax return for 2006 on IRS Fonn 1040X, changing 
our filing status from Mary filing as Head of Household and Dorene filing as Single, to 
the two of us filing together as Married Filing Jointly. In our 2006 amended federal 
income tax return, we also excluded the imputed income attributable to the value of 
Dorene’ s spousal health insurance, since employer-sponsored health care benefits 
provided to an employee’s spouse are not taxable under the Internal Revenue Code. 

17. Mary and Dorene: Our 2006 amended federal income tax return included 
a claim for refund in the amount of $3,332. 

18. Mary and Dorene: With our 2006 IRS Form 1040X amended federal 
income tax return and refund claim, we attached the Fonn 8275, Disclosure Statement 
and 8275-R, Regulation Disclosure Statement to explain our changes to our originally 
filed federal income tax returns. 

19. Mary and Dorene: The Explanation of Changes, Form 8275 Disclosure 
Statement and Form 8275-R, Regulation Disclosure Statement states: 

Attachment To Form 1040X, Part II, Explanation of Changes 
Form 8275, Disclosure Statement 
Form 8275-R, Regulation Disclosure Statement 
2006 Tax Year 
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REFUND CLAIM BASED ON UNCONSTITUTIONALITY OF THE “DEFENSE 
OF MARRIAGE ACT” 

The taxpayer, Mary Bowe, ID #[###-##-####], a spouse in a same-sex couple, 
was married under the laws of the Commonwealth of Massachusetts as of December 31, 
2004. For the tax year of this amended return, the taxpayer filed a joint Massachusetts 
income tax return with her spouse as a married couple. However, in accordance with the 
federal law known as the Defense of Marriage Act (“DOM A”), the taxpayer filed an 
individual, federal income tax return as though she was unmarried. The taxpayer 
believes that being required to file as though she is unmarried amounts to unequal 
treatment compared to other married persons in Massachusetts. The taxpayer believes 
that her marriage, which is valid under Massachusetts law, should be respected for 
federal tax purposes, just like the Massachusetts marriages of heterosexual couples. 
Although this position is contrary to DOMA, the taxpayer believes that DOMA is 
unconstitutional and that she should be allowed to file this amended joint return with her 
spouse and receive the refund shown herein. 

Further, the taxpayer believes that she should not be taxed on the value of 
employer-based health care benefits provided to her spouse, when such benefits would be 
excluded from federal income tax if the taxpayer were in a heterosexual marriage. In 
accordance with DOMA, the taxpayer’s federal W-2 issued by her employer included as 
additional taxable income the value of the employer-based health care benefits provided 
to her spouse. Because the taxpayer believes that DOMA is unconstitutional and that the 
value of employer-based benefits provided to her spouse should be excluded from 
income, just as it would be for heterosexual couples, this amended return reflects such 
exclusion. For the aforementioned reasons, the adjusted income reported on this 
amended return is necessarily inconsistent with the federal wages reported on the 
taxpayer’s federal W-2. 

If the taxpayer were able to file as married filing jointly and to exclude the value 
of employer-based health care benefits provided to her spouse, such a filing status would 
decrease federal tax from $5,860 to $2,542. The taxpayer previously paid $5,860 in 
federal income tax in her original return for this taxable year. 

As a result of these adjustments, the amount of overpayment is $3,332. 

20. Mary and Dorene: In early October 2009, we received a letter from the 
IRS, by certified mail, disallowing our amended return and refund claim for 2006. The 
IRS letter stated that “We are unable to process your claim for the tax period(s) shown 
above. As yet, the federal government does not recognize same sex marriages.” 
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21. Mary and Dorene: The money we overpaid in federal income taxes, and 
that we continue to overpay, would be very helpful to our family budget. It could go into 
household savings or be saved towards our daughters’ educational expenses. Also, 

Emma and Olivia both enjoy extracurricular activities, and we have had to cut back on 
some of them recently due to cost. 

22. Mary: I am also upset that, because of DOM A, Dorene cannot be on my 
FSA account. Dorene is the one with the potential for greater medical expenses that 
might not always be covered by our health insurance. If Dorene could be on my FSA, 
just as our children are and as other spouses typically are, we would have additional tax 
savings that could help our family. 

23 . Mary and Dorene: There is always an extra burden that we face, 
especially when handling even routine financial issues. Because we have to keep 
everything artificially separate for tax purposes, we are always extra-cautious about 
everyday things such as who signs certain checks. Other intact families don’t have to be 
so cautious and worried, either one can pay because everything ultimately ends up on one 
joint income tax return anyway. 

Signed under the pains and penalties of peijury on this 12'*' day of November, 

2009. 


/s/ Mary Bowe-Shulman 
Mary Bowe-Shulman 
/s/ Dorene Bowe-Shulman 
Dorene Bowe-Shulman 
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I. Dean T. Hara, hereby depose and say. as follows: 

1 My name is Dean T Harn, and I reside at 505 Tremoni Street, Unit 602, Boston, 
Massachusetts 1 am a citizen of the Commonwealth of Massachusetts 

2 In January 1991, 1 met Congressman Gerry E. Studds (Gerry) in Washington, 

D C.; and we began dating We fell in love, Gerry proposed on Labor Day, I accepted, 
and we became a committed couple for life from that time in 1991 forward 

3 For the next 5-plus years, until Gerry retired from the United States House of 
Representatives in January, 1997, 1 shared in Gerry’s Congressional life as his recognized 
spouse, attending countless public. Congressional and political events. 

4 . I became a member of the Democratic Spouses organization in 1992 and 
remained a member until this year - 12 years after Gerry retired from Congress. 

5 When Gerry retired, we moved back to Massachusetts, splitting our time between 
Boston and Provincetotvn. 

6. We registered as domestic partners in Provincetown in 1998 in order to declare 
our commitment and obtain some legal recognition of our relationship Gerry’s brother 
and sister-in-law attended the ceremony at Provinceiown’s Town Hall as our witnesses 
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Although a bare minimum, it was the only government-sanctioned action we could use to 


formalize our relationship. It was the natural thing to do. 

7. In 2002, Boston became our sole residence. Gerry had settled into a quiet, largely 
non-public life with a series of consulting jobs. 1 worked, and still do, as a financial 
advisor with a financial services company. 

8. Gerry certainly never thought that same-se.K couples would be able to marry in his 
lifetime. However, with the Goodridue decision from the Massachusetts Supreme 
Judicial Court in November, 2003, the world for us looked very different. And, as the 
May 17, 2004 effective date of Goodridge drew near and it became evident that marriage 
equality was going to be a reality, Gerry and 1 knew that we would marry as soon as 
legally possible. 

9. We had been a committed couple for 13 years; it was time to be able to take our 
fomial vows at last. So, we decided on a private wedding ceremony with our close 
friends David Simpson and Thomas Green in the living room of their home. We also 
decide to marry on May 24, 2004, the same date as my parents’ wedding. 

10. We were married for nearly two and a half years when, on October 3, 2006, Gerry 
never returned home from walking our dog, Bonnie, having collapsed from a blood clot. 
He died at the Boston Medical Center on October 14, 2006. 

1 1 . The family bonds 1 established with Gerry’s brother, sister and their families have 
only grown stronger. Our Christmas holiday tradition continues, and I attended the 
weddings of two of Gerry’s nephews in 2009. 
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1 2. Gerry was always concerned about me and how 1 would be provided for should be 
die before me. He did everything he could to satisfy himself that I was protected, 
including by preparing an estate plan. 

13. At the same time, it always bothered Gerry tremendously that he could not 
provide his federal pension and his federal health insurance benefits to me as other 
congressional representatives can do for their spouses. Part of his concern was simply 
wanting to provide for me but part of it was also his sense that it was fundamentally 
unfair that our relationship - no different from the relationships of his colleagues - was 
treated differently and discriminated against. 

14. Gerry was in Congress when the Defense of Marriage Act (“DOM A”) was 
debated and passed in 1996, and he spoke passionately and personally about it on the 
floor of the House as I watched from the gallery. He said, “I have paid every single 
penny as much as every Member of this House has for that pension, but my partner, 
should he survive me, is not entitled to one penny. I do not think that is fair, Mr. 
Speaker.” He also said, “The spouse of every Member of this House is entitled to that 
Member’s health insurance, even after that Member dies, if he or she should predecease 
his or her spouse. That is not true of my partner.” 

15. In 2005, on the first anniversary of the Goodridge decision, Gerry and I did a 
television appearance on “Greater Boston with Emily Rooney” where he and I both 
talked about the fact that Gerry’s pension benefits and health insurance were unavailable 
to me. 

1 6. In that same interview, we also discussed how it felt dishonest to file our federal 
income tax returns as “single” when we were, in fact, married. But, of course, because of 
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DOMA, that is what our accountant told us we were required to do. Gerry told the 
interviewer that it made him uncomfortable because it required him to attest to something 
that he knew was not true. It’s hard to compress into words what it’s like to receive 
letters from the United States government telling me that my marriage and 1 6 years 
together with Gerry had no value. The unfairness and inequity that Gerry feared and 
spoke against ten years earlier during the DOMA debate had become my personal reality. 

1 7. As Gerry’s surviving spouse, I took a number of steps to exercise rights available 
generally under federal law to surviving spouses. 

18. I applied for the one-time Social Security lump sum death benefit. The Social 
Security Administration denied my application, citing DOMA. 

19. I also applied for a monthly survivor annuity as the surviving spouse of a former 
Congressman who had been receiving a federal pension. The Office of Personnel 
Management (0PM) denied my application, ultimately relying on Gerry’s asserted failure 
to elect survivor benefits for me and on DOMA. 

20. That matter was litigated at the Merit Systems Protection Board. The Judge 
rejected 0PM ’s failure-to-elect defense and entered a finding to the contrary that Gerry 
effectively elected a survivor annuity for me. I was still denied receipt of the annuity 
because of DOMA. A true and correct copy of that Initial Decision is attached as Exhibit 
A. 

21. Finally, with the MSPB ruling in place, and knowing that 0PM could not rely on 
any failure of election, I applied to 0PM for the federal health insurance benefits 
available to a surviving spouse. 1 was denied, and OPM’s final decision rested on the 
proposition that Gerry was covered in a “Self-Only” plan at the time of his death. A true 
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and correct copy of OPM’s final decision, by letter dated June 18, 2009, is attached as 
Exhibit B. 

22. Since I have been denied participation in the federal health insurance program, I 
purchase my own health insurance in the marketplace. I am an independent contractor 
and do not have employer provided coverage. Currently, I am paying more than $8,000 
per year for my individual health insurance. I calculate that, in the three years since 
Gerry’s death, my inability to participate in the federal employee health insurance 
program because of DOMA Section 3 has cost me approximately $15,000. 

Signed under the pains and penalties of peijury this 10* day of November, 2009. 

/s/ Dean T. Hara 
Dean T. Hara 

Certificate of Service 

1 hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on 
November 17, 2009. 


/s/ Gary D Biiseck 
Gary D. Buseck 
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HERBERT BURTIS, ) 

) 

Plaintiffs, ) 
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V. ) 

) 

OFFICE OF PERSONNEL MANAGEMENT, ) 

UNITED STATES POSTAL SERVICE, ) 

JOHN E. POTTER, in his official capacity as ) 

the Postmaster General of the United States of ) 

America, ) 

MICHAEL J. ASTRUE, in his official capacity ) 

as the Commissioner of the Social Security ) 

Administration, ) 

ERIC H. HOLDER JR., in his official capacity ) 

as the United States Attorney General, and ) 

THE UNITED STATES OF AMERICA, ) 
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JOINT AFFIDAVIT OF PLAINTIFFS NANCY GILL AND MARCELLE LETOURNE 


Nancy Gill ("Nancy") and Marcelle Letoumeau ("Marcelle’’), being duly sworn, he 
depose and say as follows 

I Nancy and Marcelle: We have been a committed couple for nearly 30 
years, since 1980 We legally married as soon as we were able. On May 21,2004, afler 
24 years together and with our two children at our side, we were legally married by a 
justice of Ihe peace in Brockton. 

2. Nancy and Marcelle We live in Bridgewater, Massachusetts, and we 
have two children. Our daughter is 16 years old and our son is 10 years old. Both of our 
children attend the local public schools. 

3 Nancy. I am a 22-year employee of the United States Postal Service 
(“Postal Service”). I have worked for the postal sers'ice since 1987 

4 Marcelle: I have been employed in administrative capacities by a nursing 
.services provider in Massachusetts for more than 25 years. 1 also work as an independent 
medical transcriptionist. 

5 Nancy When the children were younger, I worked the night shift at the 
Post Office for many years so that I could be available to our children during the day. 
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6. Nancy and Marcelle: We married to solemnize our longstanding 
commitment to each other and to our family. 

7. Nancy: As an employee of the Postal Service, I am enrolled in the Federal 
Employees Health Benefits Program (“FEHB”). I have been enrolled in FEHB with a 
“Self and Family” Plan since the birth of our daughter in January 1993. The plan now 
covers me and our children. I thought that, once we were married, I would be able to 
provide this coverage to Marcelle just as I am able to provide it for our children. This 
would help our family. But Marcelle was unable to be covered because of DOMA. 

8. Nancy: Marcelle should have been automatically covered by my Self and 
Family Plan upon our marriage on May 21, 2004. On the Monday after our wedding, 
May 24, 2004, 1 took the additional, permitted step of submitting a standard SF 2809 
form to my employer, listing as my family members my children and my spouse. I was 
very excited about finally getting to add Marcelle to our family health insurance plan. 

9. Nancy: On May 25, 2004, 1 had a conversation with my Human 
Resources Manager, Ann Mailloux, concerning my rights to benefits coverage for 
Marcelle. 

10. Nancy: By letter dated June 4, 2004, the Postal Service advised me “that 
the Postal Service is unable to provide you with benefit coverage for your partner [sic].” 

1 1 . The June 4, 2004, letter provided the following reasoning: 

The Postal Service is bound by rules and regulations issued by the Office 
of Personnel Management and applicable federal law (as opposed to state 
law). Same-sex partners are not considered eligible under Federal 
Employees Health Benefits (FEFIB) or Federal Employees Group Life 
Insurance (FEGLI) in that federal law defines family members (which are 
covered) as a spouse and an unmarried dependent child under age 22. 

Public Law 104-199, Defense of Marriage Act, states, that the word 
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‘marriage’ means a legal union between one man and one woman as 
husband and wife, and the word ‘spouse’ refers only to a person of the 
opposite sex who is a husband or a wife. 

12. Nancy and Marcelle: We were truly shocked that Marcelle was denied 
benefits under Nancy’s plan. We did not anticipate this, we thought our marriage would 
be treated the same as the marriages of Nancy’s co-workers. 

13. Nancy: On June 7, 2004, 1 made a request for pre-complaint counseling 
under the Equal Employment Opportunity Process and was advised to complete and 
return PS Form 2564-A within 10 days. I completed PS Form 2564-A within 10 days, 
writing that I had not been treated equally and had been “discriminated against for being 
a lesbian.” Specifically, 1 stated: “Anyone who has gotten married while employed by the 
US Postal Service has the right to put their new spouse on their Health Insurance. That 
new spouse is entitled by marriage to a host of benefits which my spouse is denied. How 
can this be called anything but discrimination?” For a resolution to my pre-complaint, I 
stated: “Allow me to have the same rights as my co-workers who are married.” 

14. Nancy: By letter dated June 21, 2004, USPS NEEO Dispute Resolution 
Specialist Debra A. DeSantis wrote to me to “conclude the pre-complaint stage of the 
EEO Complaints Process.” The letter told me that: (1) benefits are administered by the 
Office of Personnel Management, which relies on Public Law 104-199, i.e., DOMA, 1 
U.S.C. § 7, to exclude the marriages of same-sex couples from the requested benefit; and 
(2) as to “the factors of discrimination as depicted [sic] in the Civil Rights Act, Title VII 
does not include sexual orientation as a protected class.” 
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15. Nancy: On June 29, 2004, I filed an “EEO Complaint of Discrimination 
in the Postal Service,” seeking “the same rights and benefits and responsibilities as any 
one of my co-workers who are also married.” 

16. Nancy: In a decision dated July 20, 2004, my complaint was dismissed 
for failure to state a claim because discrimination based on sexual orientation “is not 
actionable under EEOC Regulations.” 

1 7. Nancy and Marcelle: We have had to purchase health insurance for 
Marcelle that would otherwise have cost nothing through the Postal Service, since Nancy 
already had the “Self and Family” plan. We have had to do this because DOMA does not 
permit Nancy to cover Marcelle through her family health insurance. 

18. Marcelle: Since I cannot be on Nancy’s family plan, I purchase my own 
health insurance coverage through the Visiting Nurses Association. The annual cost of 
the plan varies, depending on how many hours I work and the prevailing rates, but, since 
our marriage, the cost of having a separate health plan for me has been over $4,000. 

Also, I wear corrective lenses and, because I cannot get on Nancy’s vision plan, that ends 
up costing us hundreds of dollars extra each year for my eyeglasses and eye exams. 

19. Nancy: Because of the extra expense of health insurance for Marcelle, 
and the unfairness of that to our family, I again sought to add Marcelle to my FEHB Self 
and Family Plan, as well as to the vision benefit plan (“FEDVIP”) and to my flexible 
spending account, during the open enrollment period between November 10, 2008 and 
December 9, 2008. 

20. Nancy: Initially, I tried to enroll Marcelle through the PostalEASE system 
through our home computer, and then through the PostalEASE Employee Kiosk at my 
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workplace on Friday, November 21 , 2008. When I attempted to add Marcelle to my 
health and vision plans, I received a variety of system error messages that told me that the 
gender for me and my spouse could not be the same for enrollment purposes. 

21 . Nancy: 1 continued to try, by phone and by mail, to obtain assistance from 
my local Human Resources officer in adding Marcelle to my health and vision benefit 
plans and flexible spending account. 

22. Nancy: 1 received a letter dated December 8, 2008, from Michelle 
Palardy, HR Generalist Principal, USPS - SENE District. That letter said that I was not 
allowed to get any spousal benefits for Marcelle because of DOMA. 

23. Nancy: 1 followed up by writing a letter to the United States Postal 
Service HR Shared Services Center in Greensboro, North Carolina to confirm that there 
were no further steps I could take to enroll Marcelle for spousal benefits. By letter dated 
January 2, 2009, the HR Shared Services Center wrote back to me and stated: “the 
information provided to you by Michelle Palardy is correct.” 

24. Nancy: I work just as hard as my colleagues at the Post Office. They are 
able to get benefits for their spouses and I am not. This is upsetting and painful for me 
and for my family. 

25. Nancy and Marcelle: DOMA causes other problems for our family, in 
addition to the problem of not being able to join Marcelle to our family health insurance 
and other benefits plans. For example, preparing our federal income taxes is a huge 
aggravation and burden. We have to spend many e.xtra hours preparing our filings 
because of being forced to file differently at the federal and state levels. Rather than file 
a joint income tax return with both the state and federal government like other married 
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couples, we have to prepare individual income tax returns for federal purposes and a joint 
return for the state. To prepare the joint state return we have to prepare a “dummy” joint 
federal return that we do not file. 

26. Nancy: It is a slap in the face to not be able to use our correct legal status, 
and it is a reminder that the very government I work for, the country our taxes help 
support, does not even recognize us as a couple. 

27. Marcelle: In a very real way, DOM A limits our choices about how we run 
our family life. It changed our life plan. At the time we married, we were planning for 
me to be a stay-at-home parent for several years - to give all of us, and especially our 
children, a break from the juggling of balancing their needs with our two jobs. We had 
no idea that I wouldn’t be covered by Nancy’s health plan. I have had to remain in the 
workforce in order to have access to health insurance. 

28. Marcelle and Nancy: We are very upset that it did not work for Marcelle 
to leave the workforce for a short while. In that way, DOMA has limited our choices and 
affected our kids. 

Signed under the pains and penalties of perjury on this 10**' day of November, 

2009. 

/s/ Nancy Gill 
Nancy Gill 

/s/ Marcelle Letourneau 
Marcelle Letourneau 
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I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on 
November 1 7, 2009. 


/s/ Oarv D. Buseck 
Gary D. Buseck 
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Bette Jo Green (“Bette Jo”) and Jo Ann Whitehead (“Jo Ann”) being duly sworn, 
hereby depose and say as follows 

1 Bette Jo and Jo Ann: We have been a committed couple for 28 years, since 
981, We have known each other for 49 years, ever since we met in college in I960. 

2 Bette Jo and Jo Ann After 23 years together as a couple, we were legally 
tarried on June 7, 2004 We married in the garden of our Jamaica Plain home with friends 
nd neighbors in attendance. 

3 Bette Jo: I am 67 years old. Last year, I retired from a J.^i-year career as a 
,abor and Delivery Nurse at a large Boston-area hospital. I love nursing and had a 
ulfilling career. However, labor and delivery work is very physically demanding and I 
cached a point where I needed to slow down and that is when I retired. 

4. Jo Ann. I am also 67 years old. I work as Garden Educator with a non- 
profit group in the Boston area I have worked in urban community gardening for more 
!ian 10 years and previously worked in public school settings 

-S. Bette Jo and Jo Ann We live together in a single family home that we own 
It Jamaica Plain. We are deeply involved in our local community We both volunteer and 
re active in our Neighborhood Watch Bette Jo takes elderly neighbors on shopping trips, 
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nd both of us help at programs for local children and youth, including weekly summer 
arbecues. 

6. Jo Ann: We are both cancer survivors. I survived a difficult fight with bone 
ancer and, afterwards, had to reduce my working hours because of ongoing fatigue. 

7. Bette Jo: I suffered from both uterine and cervical cancer. Several of my 
emale relatives died from cancer. 

8. Bette Jo and Jo Ann: We remain conscious of the risk of recurrence of 
ancer, and of Bette Jo’s family history. Jo Ann just had a scare with a tumor on her left 
idney that turned out to be benign. 

9. Bette Jo and Jo Ann: We have many supportive family members, primarily 
ri the Midwest. We make annual trips to spend time with our families. 

10. Jo Ann: In February 2008, when I was 66 years old, I applied for and began 
eceiving Social Security retirement benefits based on my Social Security earnings record, 
continue to receive Social Security retirement benefits based on my own earnings record. 

11. Bette Jo: In February 2008, at the age of 65 years and 10 months and in 
nticipation of my retirement from nursing, I applied for and began receiving Social 
iecurity retirement benefits on my own earnings record. 

12. Jo Ann: Bette Jo has had higher lifetime earnings than I have. DOMA 
locks my ability to receive benefits based on Bette Jo’s earnings record. This hurts me 

nd us in three ways. First, I could receive a larger monthly Social Security benefit amount 
f I could draw on the spousal benefit rather than relying solely on my own earnings record, 
light now, the annual difference from my not receiving the spousal benefit is about $400 
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13. Jo Ann: Second and a greater financial harm, if 1 could receive spousal 
enefits based on Bette Jo’s earnings record, I could delay my retirement age for purposes 
if Social Security based on my own earnings record, which would increase my benefit 
mount later. If I could receive spousal benefits now as other spouses can, I would delay 
ly own retirement age until 70, which would increase my payment to $1,315, rather than 
he $1,018 I currently receive. That is $3,600 per year that I will lose beginning at age 70. 

14. Bette Jo and Jo Ann: Third, what worries us is that there are much bigger 
onsequences down the road for Social Security not recognizing our marriage. We have an 
ingoing concern, especially in light of our health histories, about Jo Ann’s lack of access to 
he Social Security survivor benefit in the event that Bette Jo dies first. It would be very 
ard for Jo Ann to live on just her benefit, which is less than half of what Bette Jo receives, 
fthis happens, and Jo Ann is denied the survivor benefit, she will lose about $12,864 per 
ear (at today’ s rates). 

15. Bette Jo and Jo Ann: DOMA makes our retirement finances much more 
omplicated, and makes us worried about what will happen in the future. As we plan and 
udget our yearly expenses, there is the concern that if Bette Jo died before Jo Ann, Jo Ann 
/ould have no safety net and would not be able to meet the costs of living, including 
laintaining our home, as well as paying for food and non-insured medical care. 

16. Jo Ann: Without the survivor benefit, 1 would be without the love of my life 
nd I worry that I would likely never be able to visit my family and friends in the Midwest, 
s the cost of traveling would become prohibitive on such a small budget. 
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17. Jo Ann: On March 26, 2008, I went in person to the Boston office of the 
iSA and applied for the Social Security spousal benefit based on Bette Jo’s earnings 
ecord, because I want to be treated the same as other spouses. 

1 8. Jo Ann: The SSA denied my claim for spousal benefits in an April 2008 
3tter. The letter stated that: “Since the Defense of Marriage Act prohibits SSA from 
inding that your [sic] and the insured were married for benefit purposes, you are not 
ligible for Spouse’s Benefits.” 

19. Jo Ann: I appealed, and on January 17, 2009, the SSA responded with 
nother denial. I then entered an Expedited Appeals Process (“EAP”) agreement with the 
ISA. The EAP allows me to bring my claim in federal court. 

20. Bette Jo and Jo Ann: In addition to these financial harms and concerns, 
)OMA also affects us in other ways. Even though we are legally married, our own 
;ovemment is denying the validity of our marriage and that forces us to explain ourselves 
11 the time, even sometimes to family members. 

21 . Bette Jo and Jo Ann: DOMA makes us feel erased, like we don’t even exist, 
tlso, we believe it reinforces negative views that others may hold - it promotes 
iscrimination by others. 

22. Bette Jo: After our mairiage, I was surprised that we didn’t get equal tax 
reatment with respect to our health care coverage. Jo Ann had been on my health 
risurance plan at the hospital before marriage. After marriage, I still had to pay federal 
ricome taxes on imputed income attributable to the value of Jo Ann’ s coverage. That 
idn’t change with marriage, and it seemed unfair. 


5 



649 


iigned under the pains and penalties of perjury on this 1 5* day of November, 2009. 

/s/ Bette Jo Green 
Bette Jo Green 
/s/ Jo Ann Whitehead 
Jo Ann Whitehead 


Certificate of Service 


I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on 
November 17, 2009. 


/s/ Gary D. Buseck 
Gary D. Buseck 
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AFFIDAVIT OF HERBERT BURTIS 



1. Herbert Burtis, being sworn, hereby depose and say as follows. 

1 I am 79 years old and a resident of Sandisfield, Massachusetts. 

2 . I am a musician, and currently teach music to private students and as an 
adjunct professor at Smith College 

3 1 met John Ferris (“John") in 1948 while we both attended Michigan State 
University John had interrupted his college career to join the United States Army, and 
left military service in 1947 and returned to college. We were brought together by our 
mutual interest in classical music and we both had long careers as musicians 

4 We moved from Michigan to New York City after John was accepted into 
a graduate program at the School of Sacred Music of Union Theological Seminary I 
transferred to Columbia University, where 1 received my degree, to be closer to John. In 
New York City, 1 worked part-time as the associate organist and choirmaster at St. Paul’s 
Chapel, Columbia, while pursuing my own graduate studies at Union Theological’s 
School of Sacred Music. During this time, John worked as the choirmaster and organist 
at a church in New Jersey 

5 In 1958, John left New York to become Harvard University’s Choirmaster 
and University Organist, a position he held for 32 years During his time there, he was 
editor of the Harv'ard Hymnal, and integrated the previously all-male choir into a mixed 
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choir of men and women for the first time in Harvard’s history. He also taught at the 
Harvard Divinity School and at Boston University. 

6. When John took the j ob at Harvard, I left my j ob at Columbia University 
and assumed John’s fonner position at the church in New Jersey. 

7. We maintained our relationship even as we had to commute. In 1961, we 
purchased our home in Sandisfield, Massachusetts, so that we could be together when we 
did not have work responsibilities. 

8. In 1979, 1 left my church position in New Jersey and moved to Arlington, 
Massachusetts so that John and I could begin living together full time once more. During 
this time, 1 gave private music lessons to students at Harvard and at studios I maintained 
in New York City and in New Jersey. 

9. In 1990, at age 64, John retired from Harvard University and began to 
collect Social Security benefits based on his own work record after working his entire 
adult life. At age 62, 1 began to collect Social Security benefits based on my own 
lifetime work record. 

10. Even though we were “retired,” we were both deeply involved in teaching 
music and lecturing. John also took over the directorship of a choir at a nearby church in 
Connecticut. I continued teaching and maintained studios in New York City and New 
Jersey until 2005. 

1 1 . John’ s health began to deteriorate in 1990. He was diagnosed with 
Parkinson’s disease in 1992. We worked and traveled as much as we could consistent 
with taking care of John’s health needs. As time went on, John was able to do less and 
less, and I did more and more. 
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12. We were married by a justice of the peace at our home in Sandisfield, on 
May 23, 2004. After 55 years together, we believed we were already a family, but with 
John’s failing health, we hoped that marriage would increase our legal protections and 
that 1 would be included on John’s medical insurance from Harvard. That never 
happened. 

13. John’s longstanding struggle with Parkinson’s disease intensified 
considerably in 2005. I had to make “91 1” calls a number of times, as John developed 
infections and other conditions requiring repeated hospitalizations up through the time of 
his death in 2008. I was his principal care-provider at home, tending to his personal and 
medical needs, arranging for medical treatments and hospitalizations, and dealing with 
the many emergencies, medication questions, and other issues that arose as John’s 
condition worsened. 

14. We both wanted John to be at home as much as possible, so I made the 
house as safe and comfortable as it could be for someone who had such difficulty 
standing or walking. I tended to all of his personal needs, helped with medications and 
monitored his condition at all times. I carried him about the house as much as I could, 
but eventually injured myself doing so. I created devices to keep him from falling if I 
had to leave the room. I hired health aids to assist me part of the time, but I was the one 
responsible for him 24/7 over the last three years of his life. 

15. John had a stroke at home on July 3, 2008. He then went back and forth 
between the hospital emergency room and a nursing home. He died on August 1, 2008 
at the Great Barrington Nursing and Rehabilitation Center in Great Barrington, 
Massachusetts, at age 82. 
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16. When John died, 1 had been in a committed relationship with him for 60 
years and had been married for more than four. His death has left a hole in me that will 
never again be filled. It has also taken time for me to regain my health after years of 
operating what John and I referred to as our “one bed nursing home.” 

17. As I began to put my financial house in order, I applied to the Social 
Security Administration (“SSA”) for the “One-Time Lump-Sum Death Benefit” of $255 
normally available upon the death of a spouse through Social Security. I also applied for 
the Social Security survivor benefit normally available to a surviving spouse whose own 
Social Security payment is lower than that of the deceased spouse. The survivor benefit 
would increase my monthly Social Security payment by approximately $700 per month, 
to the level of the monthly payment John received before his death. 

18. My applications were denied, and by letter dated January 20, 2009, SSA 
informed me that my request for reconsideration had also been denied. I later entered 
into Expedited Appeals Process (EAP) agreement with SSA. 

19. In my 79 years, I have not talked very much about my sexual orientation, 
and that’s worked out for me. In my 60 years with John, it was not all moonlight and 
roses, but we stuck by each other through everything as spouses do. 

20. I think equality under law is a very important part of the American system. 
1 know many widows who are eligible for the surviving spouse benefit and it makes an 
enormous difference to them. The widower’s benefit would to me, too, helping me pay 
my Medicare Part B coverage, as well as my asthma and high blood pressure 
medications. DOM A tells me that my marriage doesn’t count, and I think that makes my 
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marriage lesser and my country a lesser entity. 1 simply believe 1 should be treated like 
the surviving spouses of other married people. 


Signed under the pains and penalties of peijury this 6*’’ day of November, 2009. 


/s/ Herbert Burtis 


Herbert Burtis 


Certificate of Service 


I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non -registered participants on 
November 17, 2009. 


/s/ Oary D. Buseck 
Gary D. Buseck 


6 



656 


UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF MASSACHUSETTS 


CIVIL ACTION 
NO. l;09-cv-10309 


NANCY GILL & MARCELLE LETOURNEAU, ) 

MARTIN KOSKI & JAMES FITZGERALD, ) 

DEAN KARA, ) 

MARY RITCHIE & KATHLEEN BUSH, ) 

MELBA ABREU & BEATRICE HERNANDEZ, ) 

MARLIN NABORS & JONATHAN KNIGHT, ) 

MARY BOWE-SHULMAN & ) 

DORENE BOWE-SHULMAN, ) 

JO ANN WHITEHEAD & BETTE JO GREEN, ) 

RANDELL LEWIS-KENDELL, and ) 

HERBERT BURTIS, ) 

) 

Plaintiffs, ) 

) 

V. ) 

) 

OFFICE OF PERSONNEL MANAGEMENT, ) 

UNITED STATES POSTAL SERVICE, ) 

JOHN E. POTTER, in his official capacity as ) 

the Postmaster General of the United States of ) 

America, ) 

MICHAEL J. ASTRUE, in his official capacity ) 

as the Commissioner of the Social Security ) 

Administration, ) 

ERIC H. HOLDER JR., in his official capacity ) 

as the United States Attorney General, and ) 

THE UNITED STATES OF AMERICA, ) 

Defendants. ) 

) 


JOINT AFFIDAVIT OF MAIH^IN NABORS AND JONATHAN KNIGHT 
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Jonathan Knight ("Jonathan”) and Marlin Nabors ("Marlin”) being duly sworn, hea 
depose and say as follows: 

1 Marlin and Jonathan: We have been a committed couple for 4 years We 
are both from the Midwest and we met in Indiana in 2004. In 2005, we moved together 
from Indiana to Boston, Massachusetts 

2 Marlin and Jonathan We moved to Boston so that Marlin could accept a 
promising job offer in academic administration. We made this decision to relocate 
together We knew that it would be a big transition, but we had faith in our commitment 
to each other and looked forward to our shared future 

3 Marlin and Jonathan We were legally married at Newton City Hall on 
October 26, 2006. That evening, we celebrated at our home with approximately 25 
people present Wejust celebrated our 3"* wedding anniversary. 

4 Marlin and Jonathan We married because we reached a point in our 
relationship when we knew that we would be together for life, no matter what, and so it 
made sense to solidify our commitment through marriage We feel appreciative to be 
living in a state where marriage is available to us. 

5 Marlin. I am a student services administrator at a university in Boston. I 
have been employed at the same institution since moving to Boston in 2005 
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6. Jonathan: After moving to Boston, I registered with a temporary agency 
and was placed at a local medical school. On February 9, 2009, the medical school hired 
me for a permanent position dealing with financial operations. 

7. Marlin and Jonathan: We purchased a home together in Hyde Park, 
Massachusetts. This is the first time either of us has been a homeowner. 

8. Marlin and Jonathan: Since we bought our home, we have been devoting 
energy and resources to fixing up and maintaining our new property. Jonathan’s father 
has visited us from Indiana several times in order to assist us with home improvement 
projects. For example, he helped us to install our new appliances. 

9. Marlin and Jonathan: DOMA has increased the amount of federal income 
taxes we have to pay. Because we cannot file jointly, we lose money each year. In the 
last three years, we have paid $2,894 more in federal income taxes because DOMA wili 
not allow us to file our federal income taxes as a married couple. We would like to save 
that money or put it into home improvements in our new home. 

10. Marlin and Jonathan: We just want our marriage to be treated like any 
other, not to be treated differently. Right now we are losing money because of being 
treated differently, but even if, down the road, we earn higher incomes and would owe 
more money as a married couple, then we would want to pay that amount. We want to 
pay our fair share, and to have our marriage recognized. 

1 1 . Marlin and Jonathan: Since marrying in 2006, we have filed our state 
income tax returns with the Commonwealth of Massachusetts as Married Filing Jointly. 
We each file separate federal income tax returns using the “single” status, because 
DOMA forbids us from filing as Married Filing Jointly. 
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12. Marlin and Jonathan: For the tax years since our marriage, that is from 
2006-2008, we paid all our federal income taxes owed in full, and later submitted 
amended federal income tax returns, on IRS Form 1040X, changing our filing status from 
two individual taxpayers each filing as a Single filer to a married couple filing together as 
Married Filing Jointly. 

13. Marlin and Jonathan: Each of our amended federal income tax returns to 
the IRS included a claim for refund. We requested refunds as follows: 

• In 2006: $1,286 
In 2007: $1,234 

• In 2008: $374 

14. Marlin and Jonathan: Each time we filed an amended federal income tax 
return, we attached to the IRS Form 1040X the Form 8275, Disclosure Statement and 
8275-R, Regulation Disclosure Statement, in order to explain our changes to our 
originally filed federal income tax returns. 

15. Marlin and Jonathan: For the 2006 tax year, the Attachment states: 

Attachment To Form 1040X, Part II, Explanation of Changes 

Form 8275, Disclosure Statement 

Form 8275-R, Regulation Disclosure Statement 

2006 Tax Year 

REFUND CLAIM BASED ON UNCONSTITUTIONALITY OF THE “DEFENSE 
OF MARRIAGE ACT” 

The taxpayer, Marlin Nabors [###-##-####], a spouse in a same-sex couple, was 
married under the laws of the Commonwealth of Massachusetts as of December 31, 

2006. For the tax year of this amended return, the taxpayer filed a joint Massachusetts 
income tax return with his spouse, Jonathan Knight [###-##-####]. However, in 
accordance with the federal law known as the Defense of Marriage Act (“DOMA”), the 
taxpayer filed an individual, federal income tax return as though he were unmarried. The 
taxpayer believes that being required to file as though he were unmarried amounts to 
unequal treatment compared to other married persons in Massachusetts. The taxpayer 
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believes that his marriage, which is valid under Massachusetts law, should be respected 
for federal tax purposes, just like the Massachusetts marriages of heterosexual couples. 
Although this position is contrary to DOMA, the taxpayer believes that DOMA is 
unconstitutional and that he should be allowed to file this amended joint return with his 
spouse and receive the refund shown herein. 

In particular, if the taxpayer were able to file as married filing jointly, the federal 
tax decreases from $7,919 to $6,613. 

As a result of this adjustment (as well as the $20 difference in federal telephone 
excise tax credit for married filing jointly taxpayers), the amount of overpayment is 
$1,286. 


16. Marlin and Jonathan: With each successive amended federal income tax 
return and refund claim that we filed, we included the same Explanation of Changes and 
Disclosure Statement Attachment described above, except that the tax year, amount of 
federal income tax paid and amount of refund claimed were adjusted to reflect the proper 
tax year. 

17. Marlin and Jonathan: We received a notice from the IRS, dated May 18, 
2009, stating that the agency was changing our 2007 filing status to Married Filing 
Jointly, and further noting an “Amount to be refunded to you” of $1,234. Just a few days 
later, we were surprised to receive ajoint refund check for $1,234 from the IRS. 

18. Marlin and Jonathan: Because we believe that this 2007 refund check was 
issued in error and in violation of DOMA, § 3, we set the refund check aside and did not 
cash it. 


19. Marlin and Jonathan: Our lawyer contacted the IRS Customer Service 
Office by telephone on May 18, 2009 to ask about the refund check. He spoke with two 
IRS representatives who confirmed that both the 2007 and 2006 amended federal income 
tax returns and refund claims had been approved, but the representatives reported that 
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they could not re-open the returns or mark them to be re-examined for error. They 
suggested to our lawyer that he write a letter. 

20. Marlin and Jonathan: Then, on May 20, 2009, our lawyer sent a letter to 
the IRS on our behalf. He notified the IRS of the 2007 refund check already received and 
the expected 2006 refund check and stated that “[i]t is our understanding that the 
Taxpayers’ claim for a filing status change and refund should have been denied pursuant 
to DOMA, and we can arrange for the Taxpayers to return the refund check they have 
received.” 

21. Marlin and Jonathan: Then, in a second IRS notice of refund dated May 
25, 2009, the IRS issued to us ajoint refund check for $1,286 relating to our 2006 
amended federal income tax return and refund claim. This time, the letter and the check 
came together. 

22. Marlin and Jonathan: Because we believed that this 2006 refund check 
was issued in error and in violation of DOMA, § 3, just like the 2007 refund check, we 
set the check aside and did not cash it. 

23. Marlin and Jonathan: In a letter dated October 29, 2009, the IRS reversed 
its earlier decisions, stating that “[t]he federal government does not recognize same sex 
mairiage and does not allow a filing status of joint for partners of the same sex.” The 
IRS asked us to return the refund checks, which we have done. 

24. Marlin and Jonathan: The situation that resulted in us erroneously 
receiving two refund checks shows why DOMA is confusing. We often have to explain 
to people that, even though we are married, our marriage is not recognized in some places 
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including not by the federal government. We are playing by the rules and doing what we 
are told to do, but it is not really sensible or fair. 

25. Marlin and Jonathan: We have not heard anything yet about our 2008 
amended federal income tax return and request for refund, because we just filed that 
amended return recently. 

Signed under the pains and penalties of perjury on this 12**' day of November, 

2009. 

/s/ Marlin Nabors 
Marlin Nabors 

/s/ Jonathan Knight 
Jonathan Knight 


Certificate of Service 


I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on 
November 17, 2009. 


/s/ Oary D. Buseck 
Gary D. Buseck 
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JOINT AFFIDAVIT OF MARTIN KOSKI AND JAMES FITZGERALD 



Martin Koski and Janies Fitzgerald, being duly sworn, hereby depose and state as 
follows: 

1 Martin and James (“Jim"): We have been life partners for 34 years, since 
Id75. We assumed marriage would give us more legal protections and resolve any 
outstanding questions about our legal status and commitment to one another We married 
on September 10, 2007 in a private ceremony in our home. 

2 Martin and Jim. We live together in our jointly owned condominium in 
Bourne, Massachusetts We plan our finances and futures based on our desire to protect 
and provide for one another Jim I am currently 58 years old. Martin; I am now 67 
years old 

3. Martin. I am retired from the Social Security Administration (SSA), 
where I worked for a total of 21 years I worked as a claims representative in Boston 
from 1968 to 1979, and then again from 1995 until 2005 I was 63 when I retired in 
2005 

4 Jim In 1979, we left Boston and moved to Florida. Martin’s father came 
to live with us in 1982. About nine years later, Martin’s father was diagnosed with lung 



665 


cancer. At that point, I spent much of my time caring for Martin’s dad. I felt like he was 
a father to me and I believe I was like a son to him. 

5. Martin: My father passed away in December 1994, with both of us at his 
side. In 1995, we returned to Boston. 

6. Jim: For four years, I have been working as a recovery aide at a treatment 
center. I work 32 hours per week which is enough hours to qualify for health insurance 
through my employment. Health insurance is very important to me and Martin because I 
have severe asthma that must be monitored regularly and controlled with medications. 
Because my asthma is very serious, I am not certain how much longer I will be able to 
continue working. I am 58 years old and will not qualify for Medicare coverage until age 
65. Being able to have health insurance through Martin’s employment would really help 
me adj ust my work hours and cover any gap in health care coverage. 

7. Martin: As a former employee and retiree of the Social Security 
Administration (what they call a “qualified annuitant”), I am enrolled in the Federal 
Employees Health Benefits (FEHB) program. 

8. Martin: Prior to October 5, 2007, 1 was enrolled in FEHB under a “Self- 
Only” plan covering only myself Because I recognize how hard it is for Jim to work, 
after our marriage, I sought to enroll him in my health plan by changing my enrollment 
from “Self Only” to “Self and Family.” The Office of Personnel Management (“0PM”) 
declined to enroll us in the “Self and Family” plan and cover Jim as a “member of 
family,” that is, as my spouse because of DOMA. I received a final reconsideration 
decision from 0PM by letter dated July 1, 2008. 
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9. Martin: 1 believe our marriage should be treated like other marriages of 
retired federal employees. It disadvantages our family to be denied the same health 
coverage other federal retirees receive for their spouses. We have paid $5,806 more in 
premiums, co-pays and prescription costs because Jim is not enrolled in my plan and has 
to use his inferior work plan. We expect these costs will continue to rise. 

10. Martin and Jim: Since our marriage through the end of 2009, we will have 
paid at least $2,367 more in premiums because Martin cannot enroll in the Self and 
Family plan. Jim pays for coverage at his workplace and Martin pays for his Self Only 
Plan. If we had to pay only for a Self and Family Plan, we would have saved: 

• $97 per month for 2007. Instead of paying for Jim’s policy at a cost of $263 
monthly and Martin’s self only plan at a cost $125 per month for a total of $388, 
we could have paid for the Self and Family plan at a monthly cost of $291for a 
savings of $97 for each of the three months we were married; 

• $1,152 ($96 per month) for 2008. Instead of paying for Jim’s policy at a cost of 
$276 and Martin’s self only plan at a cost of $135 per month for a total of $41 1, 
we could have paid for the Self and Family plan at a monthly cost of $3 1 5 per 
month for a savings of $1, 152 for all of 2008; and 

• $912 ($76 per month) for 2009. Instead of paying for Jim’s policy at a cost of 
$281 and Martin’s self only plan at a cost of $1 52 per month for a total of $433, 
we could have paid for the Self and Family plan at a monthly cost of $357 per 
month for a savings of $912 for all of 2009. 

1 1 . Martin: We have also paid more in co-pays, because Jim is not covered 
on my plan. For example, Jim had a colonoscopy this year where the co-pay under his 
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plan was $233 and would have been zero under my plan. In addition, Jim’s plan does not 
cover hearing aids, and repairs on his hearing aids cost us $490 this year that would have 
cost $73, or $417 less under my plan. So far, the additional costs for co-pays is $650. 

12. Martin: We have also paid more in prescription costs because Jim is not 
covered under my plan. For 2007, the extra cost was $226. For 2008, the extra cost was 
$1,140. In 2009, we have already paid an extra $1,060 in prescription costs and expect to 
pay an additional $330 by the end of the year, for a total of $1 390. All totaled, the extra 
prescription costs since our marriage are $2,756 and counting. 

13. Martin: Apart from health insurance, my other concern is what happens to 
Jim if 1 die before he does. No one knows who will die first, but I am nine years older 
than he is. As things stand, if I die, my federal pension dies with me. This federal 
pension is a large percentage of our income and pays our mortgage every month. In 
addition, as things stand, Jim would not be eligible for the survivor benefit from social 
security. I am very concerned that he would not be able to afford living in our home - all 
because he will be denied survivor rights available to the surviving spouses of other 
retired federal employees. 

14. Martin: Because of my concerns about what happens if I die first, and 
since other retired employees can select a survivor annuity benefit on their pensions, I 
wrote to 0PM about doing so for Jim in October 2008. 0PM denied my request for 
survivor annuity because of DOMA. That action has been dismissed without prejudice to 
my re-filing it by December 2010. 

15. Jim and Martin: DOMA causes a lot of confusion for people in managing 
their affairs. When we bought our condominium, no one could really provide solid 
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guidance about how to take title because our marriage was not “like other marriages.” 

We also find tax preparation difficult because we file our income taxes as married filing 
jointly with the Commonwealth of Massachusetts but we then have to artificially 
disentangle our joint finances in order to file our federal income tax returns as “Single” 
filers. We do that by preparing a joint federal return that is not filed but used to calculate 
the state return and then filing separate returns. 

16. Martin: 1 have an IRA with Fidelity but 1 cannot even list Jim as my 
spouse on that. I feel like everyone knows that a spouse has rights, and it concerns me 
that Jim doesn’t benefit from that same understanding. 

1 7. Martin and Jim: We believe DOMA conveys disrespect for our marriage 
to the wider world, and tells people that we are two individuals rather than a couple. This 
is particularly concerning for us when we leave the state, and we worry that the legal 
papers we have will not be enough if there is an emergency and someone challenges our 
right to be by the other’s side. 

Signed under the pains and penalties of peijury on this 10th day of November, 

2009. 


/s/ Martin Kosld 


Martin Koski 

/s/ James Fitzgerald 


James Fitzgerald 
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Certificate of Service 


I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on 
November 17, 2009. 


/s/ Gary D. Buseck 
Gary D. Buseck 
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AFFADAVIT OF RANDELL LEWIS-KENDELL 



U Randell Lewis-Kendell. being duly sworn, hereby depose and say as follows; 

I My name is Randell Lewis-Kendell and I reside in Harwich Port. 
Massachusetts 

2. 1 am the surviving spouse of a 30-year, deeply committed relationship 

with Robert Lewis-Kendell ("Robert"). 

3 Robert died in November 2007, at age 72, after losing his long battle with 
recurrent colon cancer. I was at his side when he died. 

4 Robert and I felt marriage was very important to us, and we married as 
soon as we were able to do .so After 27 years togetlier as a committed couple, we were 
legally married on May 21, 2004, in Harwich Port, Massachusetts Robert and 1 married 
to solidify our lifelong commitment. At the time of our marriage, we were both well 
aware of the serious nature of Robert's illness 

5 Robert and I began our relationship in 1077 while we were both living in 
Connecticut Our relationship was rooted in deep love and close friendship. 

6 Our families and community members welcomed our relationship from 
early on. Robert’s now adult children have always treated me as their stepfather When 
Robert’s children were school-aged, 1 attended parent-teacher conferences with Robert. 
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Now Robert’s children are grown, and their children call me “grandpa.” I have always 
felt embraced by Robert’s family, and I feel blessed because that warmth has continued 
even after his death. 

7. In 1985, we moved together to Massachusetts. Robert was from a Boston 
suburb and he was eager to return to Massachusetts when the opportunity arose. Robert 
began working in fundraising and development. I worked in retail and became a manager 
at several stores. 

8. In 1993, Robert and I realized our mutual dream of relocating to a small 
town on Cape Cod when we purchased a gift shop in Harwich Port, the Cranberry Goose. 

9. Through our gift shop, Robert and 1 quickly became an integral part of the 
local business community. We also became active in our local church. 

10. When we first moved to Harwich Port, we rented a house in West Dennis, 
while we worked to establish our gift shop. Because we reinvested all the money we 
earned in the business, we initially could not afford to purchase our own home in 
Harwich Port. 

11. As time went on, we were fortunate to be able to purchase a small 
condominium in Harwich Port in 2006. 

12. In 2002, Robert was diagnosed with colon cancer. Initially, he was treated 
with surgery and monitoring but then, in 2004, there was a recurrence, and Robert’s 
prognosis became far more serious. In 2004, Robert began chemotherapy treatments. 

13. I took Robert to every medical appointment, including appointments in 


Boston. I sat with Robert through every treatment and administered needed medications 
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at home. When necessary, I would close our gift shop to care for Robert. As Robert’s 
condition worsened, I stayed with him at all times and took care of him. 

14. I was at Robert’s side when he died on November 14, 2007. Just before 
he died, we stayed up all night talking, sharing and affirming our commitment to each 
other. I remain committed to honoring Robert’s memory and what he meant to me. 

15. At the time of his death, Robert was receiving Social Security retirement 
benefits in the amount of $1,161 per month based on his lifelong earnings record. This 
benefit was a critical source of support for us. 

16. Since Robert passed away, I have lived in difficult economic 
circumstances. The very challenging economy has reduced tourism, negatively affecting 
sales at the gift shop. 

17. When I made Robert’s funeral arrangements, the funeral director informed 
me about the $255 lump-sum death benefit from Social Security and mentioned that it 
could help me to defray some funeral expenses. The director made an application to 
social security on my behalf, just as he does for other surviving spouses. An employee 
of the funeral home expressed surprise and dismay that the benefit did not come 
through as it does for their other clients. 

18. On December 21, 2007, 1 again applied for the lump-sum death benefit by 
going to the SSA office in Hyannis, Massachusetts. It was important to me to pursue 
this because I strongly believe I should be treated just like any other widower. I wish 
the denial of this $255 did not make a difference to me financially, but it does. 

19. The SSA denied my claim by letter dated April 16, 2008. The letter stated 
that: “Since the Defense of Marriage Act prohibits SSA from finding that you and the 
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insured were married for benefit purposes, you are not eligible for the lump sum death 
payment.” 

20. I appealed because I think it is wrong for the federal government to 
dismiss my marriage to Robert, and to act like it didn’t even exist. 

2 1 . My request for reconsideration was denied by the SSA in a letter dated 
November 19, 2008. I later entered into an Expedited Appeals Process (EAP) 
agreement with the SSA. 

22. My experience of having my social security application denied was one of 
being treated unfairly during one of the most difficult periods of my life. I was 
mourning the loss of my husband, my life partner, and best friend, and the government 
was telling me that I don’t count, that my marriage to Robert didn’t count. This upset 
me deeply. 

23. Another reason that 1 am pursuing the lump-sum benefit is because 1 am 
very worried down the road about not being able to access social security survivor 
benefits when I become age-eligible. Although both Robert and I always worked, 
Robert earned more than 1 did and, as his surviving spouse, I should be able to receive 
his benefit when I am old enough. I want to sort this out now and have my marriage 
treated fairly so that I can receive the correct benefit later on. 

24. Because social security benefit amounts change each year, 1 cannot be sure 
exactly what amount I would be entitled to as Robert’s surviving spouse once I become 
age-eligible. However, he was receiving $1,161 per month at the time of his death, and 
so I would expect to receive at least that amount per month, which is approximately 
twice what I expect to receive based on my own earnings record as reflected by my 
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social security earnings statements. If 1 cannot access spousal survivor benefits, my 
anticipated loss will be approximately $7,000 per year. 

25. Because of my experience, I firmly believe that DOMA sends a message 
to businesses and others that my marriage was not real and this adds stress and 
confusion to everyday situations. For example, for many months after Robert’s death, 
the mortgage company which held the mortgage on our home refused to speak with me 
because they didn’t accept our marriage or understand my marital status. They did not 
think they had to recognize me or speak with me at all. I kept trying to call to negotiate 
the payments but they refused to speak with me even though I told them I was Robert’s 
surviving spouse. Finally, after six months like this, 1 asked one of the mortgage 
company representatives “do you treat all surviving spouses this way?” and the 
representative seemed surprised and asked me to send my marriage certificate. 

Signed under the pains and penalties of peijury on this 12**' day of November, 

2009. 

/s/ Randell Lewis-Kendell 
Randell Lewis-Kendell 


Certificate of Service 


1 hereby certify that this document filed through the ECF system will be sent 
ronically to the registered participants as identified on the Notice of Electronic Filing 
0 and paper copies will be sent to those indicated as non-registered participants on 
;mber 17, 2009. 


/s/ Gary D. Buseck 
Gary D. Buseck 
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677 



Kathleen Bush (“Kathy") and Mary Ritchie (“Mary”), being duly sworn, hereby 
depose and say as follows 

1 Mary and Kathy; We have been a committed couple since 1990 and 
recently celebrated our 1 9th anniversary together We live in Framingham, 
Massachusetts in a home we bought together in 1991 . 

2 Mary and Kathy We married because a “marriage" is what we felt 
described the commitment and permanence in our relationship with each other We 
married on the first weekend after marriage became available, on May 22. 2004. Our 
children, families and friends witnessed and celebrated with us. We have now been 
legally married for over 5 years 

3 Mary and Kathy; We are close with both of our large extended families, 
nearly all of whom live nearby. Between us, we have 10 brothers and sisters, and 15 
nieces and nephews, along with 3 of our parents 

4 Mary 1 have been with the Massachusetts State Police for 21 years I 
graduated from the Police Academy in 1988 and joined the Massachusetts State Police as 
a Trooper that year. In 2005, 1 was promoted to Sergeant In 2008, 1 qualified for a 
promotion to Lieutenant and am awaiting that appointment Currently, I supervise major 
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crime scenes and crime scene forensics at one of the state’s seven labs accredited by the 
Society of Crime Laboratory Directors. 

5. Kathy: I am a college graduate and concentrated on the social sciences. 
For 1 5 years before taking leave to care for our children, 1 worked for the New England 
Journal of Medicine in sales and marketing. 

6. Mary and Kathy: We decided that one of us would stay home when our 
children were born, so Kathy stopped working when our son Ryan, now 10, was bom on 
January 13, 1999. We welcomed William, our second son, into our family 8 years ago on 
May 25, 2001. 

7. Mary and Kathy: Our sons attend the local public schools. Both boys 
enjoy legos, soccer, baseball, and basketball. At school, Ryan particularly enjoys math 
and science, and he is learning to play the saxophone. William enjoys wrestling, art and 
is learning to play the drums. 

8. Kathy: I try to keep our family connected when Mary works as well as 
all of those other times - day and night - when she is called in for emergencies or 
summoned to a crime scene. 1 have volunteered in our sons’ school for years. I still read 
in the classroom, work in the library, and currently serve as Vice President of the PTO, 
an organization I joined when Ryan started kindergarten. In recent years, as a PTO 
Executive Board member, I have helped manage the budget and oversee fundraising for 
school programs. 

9. Kathy: Being married to a State Trooper brings a special set of worries. I 
am aware every time 1 say goodbye to Mary that it could be the last time I do so. 
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10. Mary: We have purchased extra life insurance on my life because if 1 am 
killed in the line of duty, Kathy will not have access to the same benefits that other 
spouses of law enforcement officers receive under the federal Public Safety Officer 
Benefit laws. Although the death benefit would go to our children, Kathy would not 
necessarily be free to use it in the ways that she thinks best for the family under the 
difficult circumstances - as she would be able to do if it were paid directly to her as my 
spouse. Moreover, Kathy would not be eligible for the educational benefit that allows 
surviving spouses to re-train and get a job to support the family. The different treatment 
of my marriage is caused by DOMA. 

11. Mary: DOMA has also increased the amount of federal income tax we 
have to pay. I claim the two children as my dependents, and I also claim Kathy as my 
dependent since she does not earn any income. But Kathy is not my “dependent,” she is 
my spouse. It feels shameful, secretive and degrading not to be able to identify her as my 
spouse on the federal income tax forms. 

12. Mary and Kathy: For the tax years since our marriage, that is from 2004- 
2008, we submitted amended federal income tax returns to the IRS, on IRS Fonn 1040X, 
changing our filing status from Mary filing as Flead of Flousehold to both of us filing 
together as Married Filing Jointly. 

13. Mary and Kathy: Each of our amended federal income tax returns to the 
IRS included a claim for refund. We requested refunds as follows: 

• In 2004: $1,054 

• In 2005: $2,703 

• In 2006: $4,390 
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. In 2007: $6,371 
• In 2008: $4,548 

14. Mary and Kathy: Each time we filed an amended federal income tax 
return, we attached to the IRS form 1040X an additional Form 8275, Disclosure 
Statement and the 8275-R, Regulation Disclosure Statement explaining our changes to 
the originally filed federal income tax return. 

15. Mary and Kathy: For the 2004 tax year, the Attachment states: 

Attachment To Form 1040X, Part n, Explanation of Changes 

Form 8275, Disclosure Statement 

Form 8275-R, Regulation Disclosure Statement 

2004 Tax Year 

REFUND CLAIM BASED ON THE UNCONSTITUTIONALITY OF THE 
“DEFENSE OF MARRIAGE ACT” 

The taxpayer, Mary E. Ritchie, ID #[###-##-####], a spouse in a same-sex 
couple, was married under the laws of the Commonwealth of Massachusetts as of 
December 31, 2004. For the tax year of this amended return, the taxpayer filed a joint 
Massachusetts income tax return with her spouse as a married couple. However, in 
accordance with the federal law known as the Defense of Marriage Act (“DOMA”), the 
taxpayer filed an individual, federal income tax return as though she was unmarried. The 
taxpayer believes that being required to file as though she is unmarried amounts to 
unequal treatment compared to other married persons in Massachusetts. The taxpayer 
believes that her marriage, which is valid under Massachusetts law, should be respected 
for federal tax purposes, just like the Massachusetts marriages of heterosexual couples. 
Although this position is contrary to DOMA, the taxpayer believes that DOMA is 
unconstitutional and that she should be allowed to file this amended joint return with her 
spouse and receive the refund shown herein. 

In particular, if the taxpayer were able to file as married filing jointly, such a 
filing status would affect the following adjustments: 

The federal tax as decreased from $5,33 1 to $4,277. 

The taxpayer previously paid $5,331 in federal income tax in her original return 

for this taxable year. 

As a result of these adjustments, the amount of overpayment is $1 ,054. 
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16. Mary and Kathy: With each successive amended federal income tax 
return and refund claim filed, we included the same Explanation of Changes and 
Disclosure Statement Attachment described above, except that the tax year, amount of 
federal income tax paid and amount of refund claimed were adjusted to reflect the proper 
tax year. 

17. Mary and Kathy: We also received letters from the IRS disallowing our 
refund claims for 2004-2007. For example, in 2004, under the heading “Why We 
Cannot Allow Your Claim,” the IRS stated that: “[t]he Federal Government does not 
recognize same sex marriages and differs with Massachusetts on this point.” In 2005, 
the letter simply said, “The Federal Government does not recognize same sex marriages.” 
For our 2006 taxes, the IRS said “[cjurrent federal law does not recognize same sex 
mairiage even if legally constituted by a sovereign state.” In 2007, the IRS reply stated 
“[f|or federal tax purposes, a marriage means only a legal union between a man and a 
woman as husband and wife.” 

18. Mary and Kathy: We expect our pending amended return for tax year 
2008 to be rejected as well. 

19. Mary: Because we have not been able to file our federal income tax return 
as mairied filing jointly, and instead I have filed as a “head of household,” we have paid 
a total of $19,066 more in federal income taxes than other married couples in identical 
circumstances from 2004 through 2008. 

20. Mary and Kathy: We both would like to save for retirement, especially 
since Kathy is not earning money now in order to care for our children and manage the 
household given the demands of Mary’s job. 
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21. Mary: Because Kathy has sacrificed her career in order for me to keep 
mine and also be at home with our children when I am away on police work, I would like 
to contribute funds to a 'spousal IRA' for Kathy and contribute to her and our retirement 
security in the future. Yet, 1 am unable to contribute to a spousal Individual Retirement 
Account (“IRA”) for Kathy as other working spouses may do for their non-earning 
spouses. Specifically, due to our inability to file federal income tax returns as Married 
Filing Jointly, 1 cannot take the allowable tax deduction for any contribution to Kathy’s 
IRA account, even though other working spouses can take the same deduction. Nor can I 
contribute on a tax-advantaged basis to Kathy’s IRA as is ordinarily permitted for 
spouses under Section 21 9(c) of the Internal Revenue Code, as amended (“I R C.”). 

22. Mary and Kathy: We are careful with our money and have enough to live 
on. All the same, we would prefer that the extra federal income tax monies we have paid 
to go instead to supporting our children’s lessons and sports fees, as well as savings for 
college and our own retirement. We expect this tax burden to carry on for another decade 
until our children are raised and it could be longer. 

23. Mary and Kathy: Apart from all of the financial issues caused by DOMA, 
we feel like it undermines our marriage when compared to others, and therefore 
undermines our own security as a family. Even ordinary transactions like refinancing our 
house requires us to sit down and explain our situation as a couple who are married, but 
yet unmarried at the federal level. We still encounter people who think our marriage isn’t 
real, or that there are really two kinds of marriages, those in Massachusetts and those in 
the rest of the country. 
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Signed under the pains and penalties of perjury on this 8**' day of November, 


2009. 


/s/ Mary Ritchie 


Mary Ritchie 


/s/ Kathleen Bush 


Kathleen Bush 


Certificate of Service 


I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on 
November 17, 2009. 


/s/ Gary D Buseck 
Gary D. Buseck 
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I, Michael Lamb, Ph.D., hereby depose and say as follows: 

PRELIMINARY STATEMENT 

1. lam Professor of Psychology in the Social Sciences, Head, Department of 
Social and Developmental Psychology, Faculty of Social and Political Sciences, 
Cambridge University. I have been retained by counsel for Plaintiffs and by the 
Commonwealth of Massachusetts as a consultant in connection with both the above- 
rcfcrcnccd litigation (“G;//”) and in Commonwealth of Massachusetts v. United States 
Dept, of Health and Human Services, el. al, Civ. A. No. 1:09-1 1 156 JLT (D. Mass). I 
have actual knowledge of the matters stated in this affidavit and could and would so 
testify if called as a witness. 

2. My background, experience, and list of publications from the last 10 years 
are summarized in my curriculum vitae, which is attached as Exhibit A to this report. 

3. I hold a Bachelor's degree in psychology' and economics from the 
LTpiversity ofNatal in Durban, South Africa (1972), Master’s degrees in psychology from 
Johns-Hopknis University’ (1974) and Yale University (1975), and a Ph.D. in psychology 
from Yale University (1976). 

4. I have held academic positions as Assistant Professor of Psychology at the 
University of Wisconsin, Assistant Professor of Psychology at the University of 
Michigan, and Professor of Psychology, Psychiatry, and Pediatrics at the University of 
Utah. In 2004, 1 took a position as Professor and Head of the Department of Social and 
Developmental Psychology at Cambridge University in the United Kingdom, w'here 1 am 
now employ'ed. 
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5. From 1987 until 2004, 1 was head of the Section on Social and Emotional 
Development and a Senior Research Psychologist at the United States’ National Institute 
of Child Health and Human Development, an institute within the National Institutes of 
Health (NIH). 

6. 1 have authored more than 500 publications that have appeared either in 
peer-reviewed professional journals or in professional books published by academic 
presses primarily for the readership of other professionals. I have written or edited about 
40 books in the field of developmental psychology, development in infancy, mother-child 
relationships, father-child relationships, the role of the father, sibling relationships, the 
effects of nontraditional rearing circumstances, the effects of daycare, child abuse, and 
forensic inteiwiew practices. A number of my books, including my books on 
nontraditional families, are used widely as texts in graduate courses. 

7. I have been a peer-reviewer for various profe.ssional journals regularly for 
more than 30 years. I currently average tw'o reviews of other professionals’ work per 
week. In connection witli my vvork as a peer-reviewer, 1 have peer-reviewed dozens of 
articles that address the parenting abilities of gay men and/or lesbians and/or their 
children’s adjustment. 

8. Over the past 35 v'cars, I have pursued two broad areas of research. One 
line of research has focused on forensic issues such as the credibility of children and the 
best ways of eliciting accurate infonnation from victims of child abuse. This work is not 
directly relevant to the present litigation. The other line of research is concerned with 
children’s development and adjustment, especially the formative effects of Ihe 
relationships that children establish with their parents and the ways in which these 
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relationships shape children’s developmenl over lime. In this context, I liave also 
examined iactors that are likely to have an adverse effect on development, such as child 
abuse, and 1 have explored variations in rearing experiences tliat might affect child 
development, sucli as the effec ts of various types of nontraditional family forms. 1 am 
familiar with the research on families headed by gay and lesbian individuals and couples. 

9. My initial research in the United States was about the formation of 
relationships between babies and their parents in households with a mother and a father. 
When I began my research, I focused on the role played by fathers in children’s 
development. 1 later expanded my resear'ch in order to understand better the role that 
fathers play in children’s lives - when they live with their children and wlieii they do not, 
in both divorced and married families, and when they are highly involved or uninvolved 
in childcare. 

10. In preparing this Affidavit, I reviewed the Amended Complaint in Gill, (he 
Complaint hi the Comimmweallh of Massachusetts case, and the materials listed in Ihe 
attached Bibliography. I may rely on those documents, in addition to the documents 
specifically cited as supportive examples hi particular sections of this Affidavit, as 
additional support for my opinions. I have also relied on my years of experience in this 
field, as set out in my curriculum vitae (Exhibit A), and on the materials listed therein. 

I. Summary Of Ultimate Conclusions 

1 1 . Children and adolescents raised by same-sex parents are as likely to be 
well-adjusted as children raised by heterosexual parents, including ’biological’ parents. 
Numerous studies of youths raised by same-sex parents conducted over the past 25 years 
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by respected researchers and published in peer-rcvicwed academic journals conclude that 
childr en and adolescents raised by samc-sex parents ai'e as successliil psychologically, 
emotionally, and socially as children and adolescents raised by heterosexual parents, 
including ‘biological' parents. Furthennorc, the research makes clear that the same 
factors, as elaborated below, affect the adjustment of youths, whatever the sexual 
orientation of their parents. 

12. It is beyond scientific dispute that the factors that account for tire 
adjustment of children and adolescents arc the (]uality of the youths’ relationships with 
their parents, the quality of the relationship between the parents or significant adults in 
the youths’ lives, and the availability of economic and socio-emotional resources. These 
factors affect adjustment in both traditional and nontraditional families. The parents’ sex 
or sexual orientation does not affect the capacity to be good parents or tlieir children’s 
healthy development. There is also no empirical support for the notion that the presence 
of both male and female role models in the home promotes children’s adjustment or well- 
being. 

II. The Factors That Determine Children’s and Adolescents’ Adjustment 

13. Psychologists use the term “adjustment” to refer to psychological well- 
being. “Adjustment” refers to characteristics (including the absence of psychological or 
psychiatric symptoms and the absence of behavior problems) that allow children or 
adolescents to function well in their everyday life. Well-adjusted youths have sufficient 
social skills to gel along whth others, to get along and comply with adults, to function 
well in school, lo function effectively in the workplace, and establish meaningful intimate 


5 



689 


relationships later in life. In contrast, maladjustment might be manifested by behavior 
problems, such as bullying and acting aggressively with others, or deficient social skills 
making it difficult for individuals to establish relationships with others, thus leaving them 
socially isolated. 

14. Over the last 50 years, more than 1000 studie.s have examined the factors 
that predict healthy adjustment in children and adolescents. As a result of this significant 
body of research, psychologists have reached con.scnsus on the factors that predict 
healthy development and adjustment. Among these are; 

a) the quality of children's or adolescents' relationships with their parents or 
parent figures; 

b) the quality of the relationship between the parents and other significant adults; 
conflict between them is associated with maladjustment while harmonious 
relationships between the adults support healthy^ adjustment; 

c) the availability of adequate economic and social resources, with poverty and 
social isolation being associated with maladjustment, and adequate resources 
supporting healthy adjustment. 

15. The quality of parent-offspring relationships is determined by the degree 
to which parents offer love and affection, emotional commitment, reliability and 
consistency, as well as the extent to which the parents ‘read' their children or adolescents 
effectively and provide appropriate .stimulation, guidance, and limit-setting. The better 
the quality of parent-child relationships, the better the children's or adolescents’ 
adjustment is likely to be, whether the parents have same- or opposite-sex orientations. 
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1 6. Not all differences between youths are differences in adjustment. Many 
ways in which children or adolescents differ from each other are simply normal 
variations among people, imd are unrelated to adjustment. For example, there has been 
considerable research on intelligence, but individual differences in intelligence are not 
viewed as markers of adjustment or maladjustment. Other normal variations can result 
from cultural differences (such as in assertiveness or individualism) or differences in 
personality (c.g., some children are extroverted while others are introverted). 

TII. The Factors Predicting Healthy Adjustment Arc The Same For 

Traditional and Nontraditioual Families, and Children or Adolescents 
In JNontraditional Families Are Just As Capable Of Healthy 
Adjustment As Those In Traditional Settings 

17. In the social sciences, tlie term “traditional family” refers to the 
childrearing environment that social scientists formerly considered the norm — a middle- 
class family with a bread-winning father and a stay-at-home mother, married to each 
other and raising their biological children. “Nontraditional” family forms, by definition, 
involve any kind of variation from this pattern. Thus, families with fathers who assume 
responsibility for childcare would qualify as nontraditional, as w'onld families with 
employed mothers, with two employed parents, with one parent, or that rely on childcare 
centers instead of performing childcare exclusively within the home. Nontraditional 
families constitute the vast majority of families in the XJniled States today. 

18. Society's early assumptions about the superiority of the traditional family 
form have been challenged by the results of empirical research. Early in the Twentieth 
Century, it was widely believed that traditional family settings were necessary in order 
for children to adjust well. This view derived directly from psychoanalytic thinking that 
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was based on clinical observations, but not on empirical research. As psychoanalysis 
yielded lo more empirically-based psychology over the early parts of the last century', it 
became clear that this notion was unsupported. Research beginning in the late 1940's 
and continuing until the present has tested many of the hypotheses that flowed from the 
assumption that children and adolescents need to be raised in traditional families in order 
to develop healthily. Specifically, there have been over 50 years of research into the 
effects on children or adolescents of having one parent, of divorce, and of maternal 
employment. Intense interest in the effects of daycare began in the 1970’s, as did interest 
in highly involved fathers (stay-at-home fathers or families in which mothers and fathers 
share childcare responsibilities) and in same-sex families and households. 

19. This research has demonstrated that the correlates of children's or 
adolescents’ adjustment listed above are important regardles.s of whether children and 
adolescents arc raised in traditional family settings or in nontraditional families. 
Children’s or adolescents’ adjustment depends oveiwheliningly upon such qualities as the 
parents’ affection, consistency, reliability, responsiveness, and emotional commitment, as 
well as on the quality and character of the relationships between the parents and their 
intimates, and on the availability of sufficient economic and social resources. Since the 
end of the 19}i0’s, as a result, it has been well established that children and adolescents 
can adjust just as well in nonlraditional settings as in traditional settings. 

A. Difficulties in one-parent fami1ie,s have nothing to do with parental 
gender or sexual orientation; the absence of a father or of a mother, 
by itself, is not a predictor of healthy adjustment. 

20. Numerous large-scale studies show that most of the children and 
adolescents who grow up in oue-parent families are well adjusted. Iloivever, there is a 
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significant body of research on the impact of father absence, divorce, and onc-parent 
family life demonstrating that children and adolescents in onc-parcnt families are more 
likely to have adjustment difficulties than children and adolescents in two-parent 
families. Re.search shows that the reasons for this disparity are consistent with the 
predictors of adjushnent generally. The primary causes of increased risk of 
maladjustment among children or adolescents in one-parent families are the reduced 
resources available when there is one parent, and the disniptive effects of and conflict 
associated with parental separation. 

21 . Many children and adolescents ofparents whose relationships dissolve 
lose one of their supportive parental relationships, and do not get the benefit of both 
psychological and financial support from their non-resident parents. Additionally, many' 
divorces expose children and adolescents to parental conflict both preceding and 
following the separation, may also involve rejection by or separation from one of the 
parents, and possible dislocations, such as moving to a new neighborhood and school. 
Finally, families headed by single mothers, in particular, often suffer considerable 
degrees of financial hardship because ofa combination of factors including the 
continuing disparity-’ in pay received by men and by women, and because many women, 
whether or not they were once married, have taken time out from the workforce to raise 
children. 

B. Male and female parents can be equally competent; the absence of 
male or female parents in the home does not impair development. 

22. Fifty years ago, it was widely assumed that the absence of a male parent 
figure accounted for the problems tn adjustment encountered by some children and 
adolescents in single-parent families. However, extensive empirical research on 
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nontraditional families has demonstrated that father absence is not itself important to 
adjustment; instead, it is the quality of the children’s experiences more broadly and, 
specifically the quality of the parent-child relationships, the quality of lire relationship 
between the parents, and the adequacy of resources that explain the higher levels of 
maladjuatnient on the part of children and adolescents in one-parent families. It is well- 
established that both men and women have the capacity to be good parents, and that 
having parents of both genders does not enliance adjustment. 

23. Studies have shown that, at the time that parents first receive their 
children, whether by birth or adoption, men and women arc equivalently competent (or 
incompetent) at parenting. Most parenting skills are learned ’on the job.’ Because 
wmmen in this society on average spend more time on the job, they often become more 
skillful at it over time. How'ever, this disparity in parenting skills simply reflects 
women’s greater experience and greater opportunities to learn rather than a biologically 
given capacity. When men actively care for their children, they become more skillful, 
too. Nothing about a person’s sex determines the capacity to be a good parent. 

24. Many studies have pointed to differences between the way.s in which 
mothers and fathers interact with their children, but this is not significant to adjustment. 
These studies suggest that, on average, men’s patterns of interaction are dominated by a 
more boisterous, playful, unpredictable interaction, while women’s patterns are more 
soothing, containing, and restrictive. However, these differences do not apply across the 
board to all men or to all women, nor is it hannful when parents do not assume traditional 
gender roles with respect to interactive parenting stv-les. 
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25. Male and fennale adults can adopt sensitive or authoritative parenting 
styles. When fathers are the primaiy caregivers, for example, the style of interaction 
between fathers and children often becomes more like typical mother-child interaction. 
The observed differences in parenting style appear to reflect, in large part, differences in 
the type of responsibility that the parent has within the home (i.e., differences between 
being the primary or secondary parent). Many children do not have parents who offer 
both of these parenting styles and this docs not appear to be harmful. 

26. There also is no empirical support for the notion that the presence of both 
male and female role models in the home enhances the adjustment of children and 
adolescents. Society is replete with role models from whom children and adolescents can 
learn about socially prescribed male and female roles. Some normal variations do 
characterize children and adolescents raised in some nontraditional settings, however. 

For example, such children often have distinctive attitudes about scx-rolc norms. Within 
the field, sex-role nonus refer to the awareness of and beliefs in behavioral differences 
bctw'ccn boys and girls or men and women, in nontraditional families, children may have 
more flexible sex-role standards. This means, for example, that the children are more 
likely to think that both boy's and girls can be astronauts or doctors, and that it is 
acceptable for both girls and boys to play with both tracks and dolls. By contrast, 
children raised in traditional family settings tend to have more se.x-stereotypical notions 
about appropriate gender roles. Again, this variation with respect to scx-role norms is a 
normal variation, and has nothing to do with adjustment. 
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IV. Research Specific To Same-Sex Parenting Demonstrates That The Children 

and Adolescents of Samc-Scx Parents Are Just As Well-Adjusted As Those 

With Heterosexual Parents. 

A. Based on a significant and well-respected body of research, the scientific 
community has reached consensus that parental sexual orientation does 
not affect adjustment. 

27. The body of research that has examined children’s and adolescents’ 
adjustment in the specific context of same-sex parenting represents approximately 30 
years of scholarship and includes more than 50 peer-reviewed empirical reports. The 
earliest reports from studies of samc-sex parenting w'ere published in the late 1 970's, and 
research has continued to the present. More than 100 articles about same-sex parents 
and/or their offspring have been published in respected academic journals or as chapters 
in books for use by other professionals. These present both qualitative research (relying 
primarily on inten-'iews and discussions with either the youths or with die parents) and 
quantitative research. 

28. The results of these studies support and are consistent with the results of 
the broader body of research on socialization in both traditional and nontraditional 
families. They demonstrate that the adjustment of children and adolescents of same-sex 
parents is determined by tlie quality of the youtlis’ relationships with the parenls, the 
quality of the relationship bctw'ccn the parents, and the resources available to the 
families. 

29. They further demonstrate that adjustment is not affected by the gender or 
sexual orientation of the parent(s). Research comparing the adjustment of children and 
adolescents of same-sex parents with the children and adolescents of heterosexual parents 
consistently shows that the children or adolescents in both groups are equivalently 
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adjusted. The children and adolescents of same-sex parents are as emotionally healthy, 
and as educationally and socially successful, as children and adolescents raised by 
heterosexual parents. The social scicnec literature ovcnxdrclmmgly rejecis the notion that 
there is an optimal gender mix of parents or that children and adolescents with same-sex 
parents suffer any developmental disadvantages compared with those with two opposite- 
sex parents. 

30. There is consensus w’ithin the scientific community that parental sexual 
orientation has no effect on children’s and adolescents’ adjustment. Numerous 
organizations representing mental health and child w'clfarc professionals have issued 
statements confimiing that same-sex parents are as effective as heterosexual parents in 
raising well-adjusted children and adolescents and should not face discrimination. See 
Exhibit B. These organizations include the American Academy of Pediatrics, the 
American Academy of Child and Adolescent Psychiatiy, the American Psychiatric 
Association, the American Psychological Association, the American Psychoanalytic 
Association, the National As.sociation of Social Workers, the Child Welfare League of 
America, and the North American Council on Adoptable Children. 

B. Studies identifying differences in the cliildreii or adolescents of same- 
sex parents have identified only normal variations, and not differences 
in adjustment. 

3 1 . Like children and adolescents in other nontraditional families, childi en 
and adolescents with same-sex parents have sometimes been found to have less sex- 
stereotyped beliefs, and to be more open in their views of societal nonns and standards 
about appropriate behavior for males and females. For example, some studies of young 
children suggest that girls raised by lesbian mothers may play with both dolls and trucks. 
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and be more willing to think that being an astronaut or being a doctor arc appropriate 
aspirations for girls as well as boys, than girls raised by heterosexual mothers. Although 
there was a time when some developmental psychologists believed that conlbrmance to 
sex-based stereotypes was a component of healthy adjustment, this view has been 
discretlited and abandoned. The dilTerences seen in sex-stereotyped beliefs and behavior 
between children of lesbian and heterosexual parents are not differences in adjustment. 
Children and adolescents raised by same-sex parents do not differ from those raised by 
heterosexual parents wdth respect to gender identity, which is an aspect o I' psychological 
adjustment. 

C. The methodology of the research examining same-sex parenting is 
standard, reliable, and accepted in the field. 

32. Social scientists use and value diverse methodologies, research designs, 
and types of data that vary' depending on the discipline involved, the specific area of 
research, the questions being raised, and the theories being applied and evaluated. 
Developmental psychologists (and psychologists more generally) tend to emphasize 
intensive examination of relatively small numbers of individuals, often studied in tlie 
context of social relationships and influences. Developmental psychologists rarely use 
research methods based on statistically representative national .samples. Such large-scale 
survey research methods are often too blunt to address adequately the complex and 
mianced questions that generally are at issue when scholars attempt to assess and 
compare the course of development in different circumstances. It is more common for 
researchers to use what might be called “convenience” samples, and to explore those 
samples intensively, rather than to sUidy large samples more superficially. 
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33. The methodologies used in the major studies of samc-scx parenting meet 
the standards for research in the field of developmental psychology and psychology 
generally. Proper research methods and standards in social sciences arc determined 
tlirough a rigorous peer review process that is conducted by established scholars in 
individual disciplines and sub-fields. When scholarly paper.s are submitted for 
publication, the re.search methods used, the analyses conducted, and the findings drawn 
are critically reviewed. In order to be published, an academic's work must satisfy the 
scrutiny and standards of scholars considered to be experts in the field of research imder 
review. 

34. The studies specific to same-sex parenting from which I draw my 
conclusions were published in leading journals in the field of child and adolescent 
development, such as Child Development, Developmental Psychology, and The .Journal 
of Child Psychology and Psychiatry. The journals Child Development, published by the 
Society for Research in Child Development, Developmental Psychology, published by the 
American Psychological Association, and The .Journal of Child Psychology and 
Psychiatry are the flagship peer-review joumals in the field of child development. Most 
of the studies on which I rely appeared in these (or similar) rigorously peer-reviewed and 
highly selective joumals, whose standards represent expert conscnsu.s on generally 
accepted social scientific standards for research on child and adolescent development. 
Prior to publication in these joumals, these studies were rec[uiied to go tlirough a rigorous 
peer-review process, and as a result, they constitute the type of research that members of 
the respective professions consider reliable. The body of research on same-sex families 

is consistent with standards in the relevant fields and produces reliable conclusions. 
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D. Data concerning onc-parcnt families docs not support conclusions 
about the preferred gender of parents. 

35. Research showing that children and adolescents in one-parent families are 
at greater risk of maladjustment than those raised by two parents is sometimes used to 
.support the view that youtLs need both mothers and fathers, and therefore that 
heterosexual couples make the best parents. This mischaracteiizes the research into one- 
parent families, which typically does not explore the effects of parental sexual orientation 
or gender. 

36. Studies on the impact of one-parent family life generally compare onc- 
parcnt and married-couple heterosexual parents; I am aware of no study that includes 
same-sex couples. Consequently, it is inappropriate to attribute the differences resulting 
from the number of parents and resources in a household to parental gender or sexual 
orientation, or to draw conclusions about the children of same-sex parents from these 
studies. The relevant studies do suggest, however, that, all other things being equal, 
children and adolescents tend to do better with fw'O parents than one, and tlierefore, that 
children and adolescents with same-sex jiarents, like their peers, likely would benefit if 
their parents could choose to marry and solidify their family and parental ties. 

V. Research Concerning The Benefits Of Being Raised By ‘Biological’ Parents 

Does Not Support Arguments That Same-Sex Couples Arc Inferior Parents. 

37. Others claim dial children thrive in families w-ith ‘biological’ parents and, 
by implication, claim that same-sex parenting is bad for children because same-sex 
parents cannot provide children with the advantages of being raised by their two 
biological parents. This argument is misleading. In many of the relevant studies, the 
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lerm ‘biological’ is used lo distinguish between children raised by biological or adoptive 
parents, on the one hand, and those raised in nontraditional families, on the otlier. 

Children adopted early in life have similar outcomes to biological children. These studies 
thus provide no evidence in support of the argument that the children and adolescents 
raised by same-sex parents would be at psychological risk. 

38. While some studies show that children do better when raised by their 
‘biological’ parents than wlien raised by one ‘biological’ parent and the parent’s new 
partner, these studies do not examine children being raised by same-sex couples, including 
the m;my who jointly plaimed to bring children into their families either by birth or 
adoption, and are jointly raising the children. Children in onc-parent families or step- 
families are at a higher risk for adverse outcomes for reasons explained earlier (i.e., these 
children may have endured their parents’ separations, exposing the children to parental 
conflict and related dislocations, the children may have experienced separation from or 
abandomiient by parents, and the step-parents may have entered their lives relatively late 
in their development, affecting the quality of the parent-child relationships). One W'ould 
not expect to see these difficulties in same-sex families who jointly plan to marry and have 
children. As explained above, the research comparing children with same-sex and 
opposite-sex parents shows no differences in outcome. 

39. There is a substantial body of research on parents who have chosen to 
raise biologically unrelated children rather than remain childless. These studies show 
that such parents are at least as competent as parents raising their biological children; 
indeed, many studies show' that these parents arc more competent or committed m some 
respects. 
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V'l. Children and Adolescents With Samc-Sex Parents Would Benefit If Their 

Parents Were Permitted To Marry. 

40. Marriage can yield important benefits for youtlis and families, including 
state and federal legal protections and social legitimacy. These benefits would be equally 
advantageous for children and adolescents in same-sex and opposite-sex families. Many 
lesbians and gay men already are parents, and it is in the best interests of their children 
for their parents to have equal access to the state and federal protections and benefits 
afforded tlirongh marriage. 

41. The 2000 Census identified 594,000 households headed by same-sex 
partners. About a quarter of these had co-resident children. A total of 41 6,000 children 
were living in such households. Many more children (estimates vaiy from 6 million to 12 
million) live with single gay or lesbian parents. 


Signed under the pains and penalties of perjury under ihe laws of the 
United States this 1 1'*’ day of November 2009. 


Bv: /s.-' Michael Lamb 
Michael Lamb, PhD 
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I. QUALIFICATIONS AND ENGAGEMENT 

My name is Nancy F. Cott. I have been retained by Plaintiffs’ counsel as a consultant 
in connection with the above-referenced litigation. My background, experience, and list of 
publications are summarized in my curriculum vitae, which is attached as Exhibit A to this 
report. 

In the past four years, I have provided testimony by deposition in Varnum v. Brien, 

Iowa District Court for Polk County, Case No. CV 5965. 1 have not testified at a trial in any 
matter in the past four years. 

My compensation for serving as an expert wimess in this matter is a flat fee of 
$30,000.00. This fee is predicated on my hourly fee for expert services of $450.00 (thirty hours 
initially being given pro bono) and excludes any fees for my time while testifying at deposition. 
My compensation does not depend on the outcome of this litigation, the opinions I express, or 
the testimony 1 provide. 

In connection with my anticipated testimony in this action, I may use portions of this 
report or the references cited herein as exhibits. In addition, I may use various documents 
produced in this case that refer or relate to the matters discussed in this report. 1 may also 
create, or assist in the creation of, demonstrative exhibits or summaries of my findings and 
opinions to assist me in testifying. 

1 may testify as an expert regarding additional matters, including (i) rebutting positions 
that the Defendants or Defendant-lntervenors take, including opinions of their experts and 
materials they discuss or rely upon; (ii) addressing issues that arise from any forthcoming 
Orders from Chief Judge Walker, (iii) addressing issues that arise from documents or other 
discovery that Defendants or Defendant-lntervenors or other entities have not yet produced, or 
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that were produced too late to be fully considered before my report was due; or (iv) responding 
to witness testimony that has not yet been given. 

I reserve the right to supplement or amend this report based on (i) any Orders that Chief 
Judge Walker issues; (ii) documents or other discovery that the Defendants or Defendant- 
Intervenors or other entities have not yet produced; or (hi) witness testimony that has not yet 
been given. 

In 1969, 1 received a master’s degree in History of American Civilization from Brandeis 
University. In 1974, 1 received a Ph.D. degree in History of American Civilization from 
Brandeis University. Since that time, I have researched and taught United States history. I 
taught for twenty-six years at Yale University, where I gained the highest honor of a Sterling 
Professorship, and in 2002 I joined the faculty at Harvard University. 

I am presently the Jonathan Trumbull Professor of American History at Harvard 
University. I teach graduate students and undergraduates in the area of American social, 
cultural and political history, including history of marriage, the family, and gender roles. I also 
am the Pforzheimer Family Foundation Director of the Schlesinger Library on the History of 
Women in America, Radcliffe Institute for Advanced Study. 

I am the author or editor of eight published books, including Public Vows: A History of 
Marriage and the Nation (Harvard Univ. Press, 2000), the subject of which is marriage as a 
public institution in the United States. I also have published over twenty scholarly articles, 
including a number discussing the history of marriage in the United States. I have delivered 
scores of academic lectures and papers over the past thirty-five years on a variety of topics, 
including the history of marriage in the United States. I also have served on many advisory and 
editorial boards of academic journals. 
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I have received multiple fellowships, honors and grants, from a John Simon 
Guggenheim Memorial Foundation Fellowship in 1985 and National Endowment for the 
Humanities Fellowship in 1993, to a Fulhright Lectureship in Japan in 2001 and election to the 
American Academy of Arts & Sciences in 2008. 

1 spent over a decade researching the history of marriage in the United States, especially 
its legal attributes, obligations, and social meaning, before and while writing my book Public 
Vows: A History of Marriage and the Nation. The claims and evidence in this expert report 
come principally trom the research for that book and are more fully documented there and in an 
article based on that research, “Marriage and Women’s Citizenship,” American Historical 
Review, 1998. The numerous historical sources, legal cases, and government documents that 1 
studied and analyzed while researching and writing the book, as well as the other scholars’ 
work that 1 consulted, are cited in my published footnotes in the book and article. In addition, I 
have supplemented my past research with more recent reading and research on matters 
referenced in this report. In preparing to write this report and to testify in this matter, 1 
reviewed Public Vows, “Marriage and Women’s Citizenship,” and certain of the sources cited 
therein, as well as the materials listed in the attached Exhibit B. I may rely on those 
documents, in addition to the documents specifically cited as supportive examples in particular 
sections of this report, as additional support of my opinions. I have also relied on my years of 
experience in this field, as set out in my curriculum vitae, and on the materials listed therein. 

11. SUMMARY OF FACTS AND OPINION 

The opinions expressed herein are my trae opinions as an expert in the history of 
marriage. 

My report deals with the history of marriage as an institution created and authorized by 
law. In the United States, marriage has changed over time. It inherited and retained some 
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essential characteristics from the English common law, including its basis in free consent of the 
two parties, but in many other respects marriage has changed significantly to meet changing 
social and ethical needs. 

Marriage in the United States has always been a civil matter, under the control of 
legislative and judicial authorities, rather than religious authorities. Religious authorities were 
permitted to solemnize marriages by acting as deputies of the civil authorities only, and were 
never permitted to determine the qualifications for entering, or leaving, a marriage. 

The institution of marriage itself has served numerous purposes. No one outside a 
particular couple can describe their private, subjective experience of “being married,” since this 
may vary as much as individuals vary. Historians can, however, document how the institution 
of marriage has functioned, changed, and been defined by law. Among the purposes that 
marriage and its regulation by civil authorities have served over this country’s history are: 

• to facilitate governance; 

• to create public order and economic benefit; 

• to create stable households; 

• to legitimate children; 

• to assign providers to care for dependents (including the very young, the very old, and 

the disabled), and thus limit the public’s liability to care for the vulnerable; 

• to facilitate property ownership and inheritance; and 

• to shape the “people,” or to compose the body politic. 

The individual’s ability to consent to marriage is the mark of the fi-ee person in 
possession of basic civil rights. This is compellingly illustrated by the history of slavery and 
emancipation in the United States. Slaves could not contract valid marriages. They did not 
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have the ability - the freedom - to consent to the obligations and duties that marriage entailed. 
After the Civil War, former slaves leapt at the new chance to contract marriage. 

Marriage rules in several other past instances enforced inequalities among inhabitants of 
the United States. The most widespread examples were states’ bans on marriages between 
whites and persons of color. Stringent policies directed against Chinese immigrrmts, combined 
vvith bans on white/Chinese marriages in numerous states, including California, resulted in 
uniquely harsh constraints on the Chinese population. Also, unequal consequences followed 
for male and female American citizens who married foreign nationals. 

These applications of marriage rules have since been judged discriminatory and 
insupportable. Societal chrmge over the centuries resulted in many features in marriage that are 
commonly accepted today but would have seemed unthinkable at the founding of the United 
States. Three areas of ftmdamental change illustrate this pattern: 

a) Men and women were treated unequally, and asymmetrically, in marriage as 

defined under the common law. According to the marital doctrine of coverture 
or marital unity, the husband and vvife were considered to be a single entity. 

The wife upon marriage ceded her legal and economic identity to her husband 
and was “covered” by him. A married woman could not own property, 
represent herself in court, sign a contract, or keep any money she earned. This 
inequality was once seen as essential to marriage but was eliminated in response 
to the demands of economic modernization and chrmging values. Today, the 
law treats both spouses equally and in gender-neutral fashion, rmd the U.S. 
Supreme Court has confirmed that such gender-neutral treatment for marital 
partners is constitutionally required. See Califano v. Goldfarb, 430 U.S. 199 
(1977); Weinberger v. Wiesenfeld, 420 U.S. 636 (1975). 
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b) Racially-based restrictions in a majority of states for much of the nation's history 
forbade and voided or criminalized marriages between whites and persons of 
color. California was the first state to strike down these restrictions as 
unconstitutional in Perez v. Sharp, 32 Cal.2d 71 1 (1948). The United States 
Supreme Court in Loving v. Virginia, 388 U.S. 1 (1967) ended the nearly 300- 
year history of race-based legislation on marriage. 

c) Divorce grounds were few in early America, and divorce was always an 
adversary process, requiring one spouse to sue on the basis of the other’s marital 
fault. Over time, states saw the need to liberalize grounds for divorce, and 
California led with the enactment of the first “no-fault” divorce law. 

My research has led me to conclude that marriage is a capacious and complex 
instimtion. It has political, social, economic, legal, personal and emotional contents, and 
meanings and consequences that operate in more than one arena. The instimtion of marriage 
unites what are usually seen to be opposites: it is a paradoxical hybrid, combining public and 
private, stams and contract, governance and liberty. Today marriage is both a fundamental 
right and a privileged stams. 

The close relation between marriage and government still stands today, most visibly in 
the form of benefits emanating both from federal policy and state law. As a social “safety net” 
has become a dimension of citizenship, these benefits have been chaimeled through marital 
couples and households. The General Accounting Office reported in 1996 that the corpus of 
federal law refers to more than 1 ,000 kinds of benefits, responsibilities and rights connected 
with marriage. Governments at every level give special recognition to marriage in areas 
ranging from immigration and citizenship, to tax policy, and property rules. 
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Marriage has lasted as well as changed throughout the centuries. Marriage retains its 
signal basis in voluntary consent, mutual love and support, and economic partnership. The 
changes in marriage ohservahle over time have all been in the direction of increasing equality 
of the partners, gender-neutrality of marital roles, and control of marital role-defmition and 
satisfaction by the marriage partners themselves rather than by state prescription. The 
institution has endured in great part because it has been flexible, capable of being adjusted by 
courts and legislatures in accord vrith changing ethical and moral standards. 

The exclusion from marriage rights of same sex couples stands at odds rvith the 
direction of historical change in marriage in the United States. Other uses of marriage 
restrictions to discriminate between and among groups of citizens in their freedom to marry 
partners of their choice have been eliminated. Contemporary public policy assumes that 
marriage is a public good, and that excluding some citizens from the power to marry, or 
marking some as unfit to be part of the national family on the basis of their marriage choice, is 
not in keeping ivith public policy regarding either the benefit of marriage or the rights of 
citizens. 

III. CIVIL CHARACTER OF MARRIAGE 

From the very founding of the United States, marriage here has been an institution 
authorized and regulated by civil law. Each colony, state, and territory, including California, 
set up marriage laws and regulations among its very first founding legislation. 

The initial English colonists in North America came from a mother country where the 
established national church mled marriages. The Puritan colonists were breaking away from 
the established Anglican Church, however, and would not stand its authority over marriage. 
Rather, they believed that marriage was not a sacrament (as it was for Catholics) but a “civil 
thing,” because it had so much to do with property and vrith two individuals’ consent. 
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The great majority of colonists believed in basic tenets of Christian monogamy (as 
distinguished from the polygamous practices of some indigenous inhabitants of the North 
American continent, contemporary Persians, or the Jews of the early Bible, for example), but 
the colonial legislators intentionally established secular authority over the making and breaking 
of marriages. When the United States was founded the same principle was maintained, as 
necessary for a nation whose inhabitants were religiously diverse. Religious authorities were 
permitted by state laws to preside over marriage ceremonies, and could decide which marriages 
they would recognize according to the tenets of their own faith, but had no say in determining 
which marriages the state would recognize. California followed this pattern when it entered the 
Union in 1851 with a provision found first in its Constitution and then in its Family Code that 
“No contract of marriage, if otherwise duly made, shall be invalidated for want of conformity 
to the requirements of any religious sect.” (Cal. Const., Appx. I, Art. XI, § 12 (current Fam. 
Code § 420(c)).) To be sure, for many Americans then and now, marriage also is invested with 
religious significance. Marriage ceremonies may and commonly do take a religious form, but it 
is the civil law that is authoritative over the validity of a marriage. Whether a marriage is 
recognized or not by a religion does not dictate its legality or validity. 

Both legislatures and courts repeatedly through the nineteenth and twentieth centuries 
altered and adjusted marriage terms and rules. State legislators have not hesitated to exercise 
their jurisdiction to alter the terms of marriage, even if they rhetorically invoked the “laws of 
nature,” and/or divine mandate, to justify a particular change. 

Regulations governing marriage were considered to lie within the power of the several 
states, as part of their power over the “health, safety and welfare” of the population, and that 
role continues for the states today, subject to the requirements and protections of the federal 
Constitution. States set the terms of marriage, e.g., who can and cannot marry, who can 
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officiate, what obligations and rights the marital agreement involves, whether it can be ended 
and if so, why and how, etc. A valid marriage in California must be preceded by a license, 
issued by the county official designated by the state, for example.’ California’s regulation of 
maniage is comprehensive, as one can readily see by perusing the Family Code.^ 

IV. PURPOSES OF MARRIAGE 

Varying societies in different historical times and places have defined marriage in many 
ways. Marriage is an institution of human culture, and thus can vary as much as human 
cultures vary. What is seen as legitimate marriage in a given society can be, for instance, 
polygamous or monogamous, matrifocal or patrifocal, patrilineal or matrilineal, lifelong or 
temporary, open or closed to concubinage, divorce-prone or divorce-averse, and so on. 

A. Marriage as a Form of Governance. 

Marriage in our Western (and specifically Anglo-American) form has traditionally had 
a close relation to governmental authority. In the fifteenth through eighteenth centuries, the era 
during which our modem form of marriage was being forged, marriage itself was understood to 
be a form of governance. European and British monarchs were happy to see their subjects 
marry and form households, so that the household heads, acting as delegates of the king, would 
govern their own dependents. Monarchs had a strong interest in seeing that their subjects were 
not randomly arrayed but rather organized into governable subgroups - under male heads. 

Each head of household served as the king’s delegate, in effect, in mling his household. The 
rule of the male head of household over his wife, children, servants, apprentices and slaves is 


^ For California, see Estate of DePasse, 97 Cal. App. 4”’ 92, 103 (2002) (“The state has a vital interest in the 
institution of marriage and plenary power to fix the conditions under which the marital status may be created or 
terminated.”) 


^ See Fam. Code §§ 300-5604. 
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now quite archaic, but marital household units still serve a governance function among the 
populace. 

When the United States was established on republican principles, rejecting monarchy, 
that shift did not break the continuum between understandings of political governance and 
marital governance. Sovereignty in the new United States was understood to be based on the 
voluntary consent of the governed (rather than on subjection to a ruler). That provided a 
perfect analogue to the basis of the marital household in consent. The Revolutionary statesman 
and legal philosopher James Wilson saw mutual consent as the hallmark of marriage, more 
basic even than cohabitation. “The agreement of the parties, the essence of every rational 
contract, is indispensably required,” he noted in lectures of 1 792. Parallels between the consent 
and love on which marriage should be based, and on which allegiance to the new United States 
should be based, were very common in Revolutionary-era rhetoric. 

B. Marriage Creates Public Order and Economic Benefit. 

Representative government and marriage were both seen as serving public order in the 
Revolutionary era as they are today. Because of its importance in creating and serving public 
order in American society, governments encouraged as well as regulated marriage. Marriage in 
the United States does now and always has organized households and figured largely in 
property ownership and inheritance. These are matters of civil society in which public 
authorities are highly interested. 

Governments have encouraged people to marry for economic benefit to the public, as 
well as to themselves. The marriage bond creates economic obligations between the mutually 
consenting parties and obliges them to support their dependents. In early America, marital 
households were formed not only on the principle of governance by a male head, but also on 
presumptions about a “natural” sexual division of labor. That is, men and women were 
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assumed to be capable of, and prepared for and good at, distinctively specialized kinds of work, 
both kinds equally necessary to human sustenance, to survival, and to society. (Men plowed 
the fields to grow the grain, and women made the bread from it, for example.) Marriage set the 
arrangements fostering the continuation of this sexual division of labor, especially through the 
doctrine of coverture. See Section VI (A), below. 

Households were the basic economic unit in early America. They organized the 
production of food, clothing and shelter for individuals. Early American families often 
included more than parents and children; grandparents or unmarried relatives might also be 
present, as well as unrelated apprentices or other adolescent helpers. The household served to 
establish a support system for all of these members, not only for biological offspring of the 
married couple. To a very great extent, “family” and “household” were used as synonyms. 
(Thus a Southern planter would speak of “my family white and black” to refer to his household 
composed of relatives and slaves.) When statesmen or legislators said ihsi families were the 
foundation of society, or of the republic, they meant that households - those sub-units governed 
by male heads - were the basis both politically and economically of the larger unit, the 
commonwealth or state. 

Legislatures and courts in the United States since the nineteenth century have actively 
enforced the economic obligations of marriage, requiring spouses to support one another and 
their dependents and thus minimize public expense for indigents. This is still true today, 
although economic units far more powerful than households drive the economy. Marriage- 
based households are still the principal vehicles for organizing economic sustenance and care, 
including for dependents (whether young, old, or disabled) who cannot labor to support 
themselves, while government benefits supplement with assistance for some of the latter. 
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The economic dimension of the marriage-based family has taken on a new aspect as 
government benefits expanded during the twentieth century. That is, government programs 
such as veterans’ survivors’ benefits and social security benefits are directed not only toward 
individuals but toward the benefit of their legally married spouses and dependents. Today, the 
United States is emphatic in its public policy of channeling economic benefits through family 
relationships based on marriage. Social security and veterans’ survivors’ benefits, intestate 
succession rights, pension benefits, and jail visitation privileges, for example, are extended to 
legally married spouses, but not to unmarried partners. 

C. Marriage Shapes the American People and the Polity. 

The ability or willingness of married couples to produce progeny has never been 
necessary for marriage validity in American law. For example, women past menopause have 
never been barred from marrying, nor divorceable after a certain age. Men or women known to 
be sterile have not been prevented from marrying, nor could a marriage be annulled for an 
inability to bear or beget children. Indeed, George Washington, known as the “father of his 
country,” was sterile, and known to be so when he, as a married man, became president of the 
United States.^ 

To be sure, when the United States was a young nation, it was land-rich and population- 
poor; states and the federal government thought that economic growth was predicated on 
growth in population, and wanted to see the free white population increase. Thus naturalized 
citizenship for free white immigrants was facilitated, and so was marriage. State governments 

^ Washington was assumed to be sterile because he fathered no children with either his first or second wife, 
although his second wife had given birth to children during her previous marriage. The fact that he could not 
father progeny was seen as an advantage in his candidacy for the presidency, since anti-royalists feared the 
presidency would become a hereditary office like kingship. In an early draft of his inaugural address he included 
this point (deleted in the final) “the Divine providence hath not seen fit that my blood should be transmitted or my 
name perpetuated by the endearing though sometimes seducing, channel of personal offspring.” Paul F. Boiler, 

Jr., Presidential Inaugurations (New York: Harcourt, 2001), p. 4. 
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encouraged marriage (among whites), so as to see that natural population growth would take 
place within legitimate households bound to support dependent minors. Sexual intimacy was 
expected in marriage to the extent that the common law (and many later state statutes) made 
sexual incapacity a reason for annulment.'* 

State governments have bundled together legal obligations with social rewards in 
marriage, to encourage couples to choose committed relationships of sexual intimacy over 
transient relationships, in the interest of public order, whether or not these relationships will 
result in children. This was true in the past when households more often included large 
numbers, as well as today, when most households and families are small. In the past, older 
adults - widows and widowers - remarried whenever a willing mate could be found; although 
it was often clear that no children would result, marriage was desirable because a married 
couple had the wherewithal to form a stable household of their own with the expected division 
of labor. In our contemporary post-industrial economy, many divorced or widowed older 
adults marry when they are past childbearing age, usually for reasons of intimacy and stability. 
Ever since the 1 920s, when reliable birth control became available for those in the know, 
sexual intimacy has been seen as separable from necessary reproductive consequences even for 
those of reproductive age. Since then — and even more commonly since contraception became 
more sure and widely available in the 1960s - couples with no interest or expectation of child- 
bearing many, and re-many. Population growth is no longer necessarily seen as so desirable; 
immigration is curtailed rather than encouraged, and still, governments build rewards as well as 
obligations into marriage, to encourage couples to form stable rather than transient 
relationships. 

An annulment for sexual incapacity depended upon a complaint by one of the marital partners. Nothing would 
have prevented a marriage that was known to be incapable of producing children, provided that the marriage was 
desired by both parties. Sterility or infertility was never a basis for invalidating a marriage. 
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Arguably, marriage rules in the United States have aimed more consistently at 
supporting children than producing them. Support for any child bom or adopted into a family 
always has been an obligation of the household head; today, it is a shared responsibility - as 
much in the case of divorce or separation as in an intact marriage. Such rules have put a critical 
limit on the public’s responsibilities for the young and dependent. 

In addition to reflecting concerns about population size, marriage laws also reflect 
policies about the composition of the population and thus have been used to shape the polity 
itself Any modem nation-state is concerned with the extent and character of its people. 
Sovereign states, by declaring which marriages are allowed and which are not, directly affect 
the reproduction and composition of the population declared to be legitimate. Marriage mles 
thus join naturalization and immigration policies in sculpting the characteristics of the body 
politic. Marriage policy is all the more important in shaping “the people” in a nation of 
immigrants such as the United States, where disparate ethnic, religious, and cultural groups are 
likely to amalgamate, and birth in the dominion warrants national citizenship. 

By creating incentives for some kinds of marriages and disincentives for others, by 
preventing or punishing some marriages and not others, states of the United States have, 
historically, used marriage rules and exclusions deliberately. A long history of regulations 
nullifying or criminalizing marriage between whites and persons of color in the United States, 
for example, has signally shaped the racial order. See Section V, below. 

V. UNEQUAL APPLICATION OF MARRIAGE RULES 

Our country’s history reveals a number of striking instances in which marriage laws 
were used to discriminate among acmal or prospective members of the populace, creating 
hierarchies of value and benefit, declaring some persons more worthy of the freedom, liberty 
and privacy inherent in marriage rights than others. These laws created or enforced inequalities 
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which seemed obvious and right to their enforcers, and were justified by their supposed 
naturalness, although to us today they seem patently unfair and discriminatory. 

A. Denial of Valid Marriage to Slaves. 

The most major and striking exclusion from legal marriage in the history of the United 
States is in the case of slaves. Themselves owned as property, slaves lacked the capacity — the 
free status - to consent; and since individual consent was essential to the matrimonial contract, 
slaves could not enter it. Slaves’ inability to undertake valid, legally recognized marriages was 
one, signal form of their deprivation of basic civil rights (that is, rights to one’s body, liberty 
and property). Furthermore, marriage obliged those undertaking it to fulfill certain duties 
defined by the state, and a slave’s prior and overriding obligation of service to the master made 
carrying out the duties of marriage impossible.^ 

Where slaveholders permitted, slave couples often wed informally, creating family units 
of consoling value to themselves. But slaveholders broke up slave unions with impunity when 
it suited them. Slave marriages received no defense from state governments; that lack of public 
authority was the very essence of their invalidity. Just as important, while these informal 
unions were valued in the slave community, they received no respect from white society. 
Having denied legal marriage to slaves, slaveholders called them sexually “lewd” or 
“promiscuous” and lacking in moral values. 

After emancipation, in reaction and in contrast, former slaves flocked to get married 
legally. As free persons, African Americans welcomed the ability to marry as a civil right long 
denied to them. They saw marriage as an expression of their new gain of rights, and a 
recognition that they were individuals who could lawfully consent to marry a chosen partner. 

^ Indentured servants during the colonial era, usually white persons, also typically were prevented from marrying, 
for the same reason that being bound to give all their duty and labor to their masters, they could not carry out the 
duties of marriage. Indentured servants usually began as teenagers, however, and the period of indenture expired 
after seven years; also, the prohibition could be overridden by the master’s consent, which was sometimes given. 
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The Freedmen’s Bureau, in control of the transition of former slaves into citizens in the 
occupied South after the Civil War, avidly fostered marriages among them. The Freedmen’s 
Bureau, as well as the United States Congress that passed the Thirteenth, Fourteenth and 
Fifteenth Amendments, wanted the if eedpeople to embrace both their new work contracts and 
their new marriage contracts, in order to become organized in self-supporting male-headed 
households. Besides endorsing this as a basic right. Union officials welcomed the governance 
functions of marriage among the African American population.^ 

B. Denial of Valid Marriage to Couples Marrying Across the Color Line. 

The denial of valid marriage to slaves was based on their status as unfree persons, rather 
than on their race or color per se. Another, separate form of race-based differentiation and 
discrimination in marriage laws began in the American colonies in the late seventeenth century. 
These were bans on marriages between whites and persons of color usually denominated 
“Negroes” and “mulattoes.” Several early colonies also banned marriage between whites and 
the indigenous inhabitants of North America.’ 

These bans continued and were multiplied by actions of additional states, once the 
United States was founded. After the Civil War, more states than ever made intermarriage 
between blacks and whites void or criminal. County clerks who were charged with issuing 
marriage licenses typically enforced these laws. In the 1860s, five Western states added the 
categories of Indians, Chinese and “mongolians” to those (black and mulatto) already 


^ In a few locales, when white Southerners resumed public authority upon the Freedmen’s Bureau's departure, 
these officials tried to thwart legal marriage for former slaves by refusing to grant marriage licenses or charging 
prohibitive fees to them. These officials viewed former slaves as unworthy of the affirmation of freedom and civil 
rights embodied in choosing valid marriage, and wanted to bar them from the respectability of the institution. 

More often, however. Southern authorities who deemed the freedpersons unworthy of equal rights misused 
marriage rules in a different way, by punitively enforcing the policing functions of marital duty and prosecuting 
African Americans but not whites for minor infractions of the marriage bargain. 

^ Pocahontas’s marriage to John Smith in colonial Virginia is the stuff' of song and story, but it was highly atypical. 
Colonial Virginia in 1691 prohibited marriage between any white man or woman and “any negroe, mulatto, or 
Indian man or woman bond or free.” 
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prohibited from marrying whites. With the further development of notions of “race” called 
scientific at the time, such laws (especially in the West) became more complex in naming 
proscribed marriages. As many as forty-one states and territories of the U.S for some period of 
their history banned or nullified or criminalized marriages across the color line, often using 
“racial” classifications that are no longer recognized today.* 

These laws did not completely exclude anyone fi'om entering marriage, but deeply 
constrained fi'ee choice of marital partner. Couples in love across the color line had to settle for 
informal marriage and the prospect of consequent lack of respect in their communities, or 
alternatively marrying someone other than the person they loved. For the discussion of the 
abolition of such racial restrictions on marriage, see Section VI (B), below. 

These laws exemplified states’ use of marriage laws to discriminate among Americans, 
thereby endorsing a hierarchy of relative worthiness. Courts in the late nineteenth century 
usually responded when such laws were challenged (as they were, after the passage of the Civil 
Rights Act of 1866 and the Fourteenth Amendment’s ratification), by saying that there was no 
discrimination involved: both blacks and whites were equally forbidden fi'om marrying each 
other. The judicial defense of the “symmetry” of the prohibition failed to acknowledge the 
actual and symbolic significance and consequences of such laws, in a society where whites 
were the large dominant majority of the population and persons of color an often-despised 
minority. 

C. Unique Marital Constraints on Asians. 

Limitations on immigration and marriage aimed at Asians combined for a uniquely 
limiting and discriminatory effect. Here, for a time, federal and state policies on marriage 

* It should be noted that the phrase “interracial marriage bans" incorrectly captures the character of these laws, 
which never barred marriage between African Americans and Chinese, for example, or between Indians and 
“Malays.” These laws pertained only to marriages of whites to other persons. 
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converged to prevent citizens of Asian descent from becoming part of the “body politic.” 

Begitming in the 1 860s in California, where Chinese male laborers had been recruited to 
work on the completion of the transcontinental railroad, there was considerable animus against 
Chinese immigration voiced by white American workers. By 1 882, Congress passed an act 
excluding from the nation all Chinese laborers. Even before that, Congress had passed an act 
aimed at excluding Chinese women, who were presumed to come to the United States only for 
prostitution. The Page Act of 1875 prohibited and criminalized the entry or importation of all 
prostitutes, and required the United States consul to investigate whether any immigrant woman 
debarking from an Asian country was under contract for “lewd and immoral purposes.” 

The Page Law almost entirely ended the entry of Chinese women through American 
ports, and the Exclusion Act reduced immigration from China altogether to a trickle of specific 
categories of merchants, ministers, sojourners, and students. This meant that Chinese men still 
in the United States (who numbered fewer than 100,000 in 1882 and were concentrated in 
states whose laws banned their marriages to whites) had hardly any possibility of marrying 
legally, being able to choose only a partner from another group deemed nonwhite.^ 

Chinese immigrants were barred at this time from becoming citizens through naturalization. 


9 

The beginnings of Chinese-American communities in the West came from the small numbers of merchants (who 
were allowed to bring their immediate family members), teachers and sojourners, etc., who were allowed to enter 
the United States under the Exclusion Laws, and decided to stay. Also, in New York and most other eastern states, 
there was no ban on Chinese marriage to whites, and while such marriages were strongly reprobated by whites, 
they did occur. The children of Chinese parents bom on United States soil became citizens under the provisions of 
the Fourteenth Amendment. \r\ United States v. WongKxm Ark, 169 U.S. 649, 703 (1898), a divided Supreme 
Court affirmed that such U.S-bom children of Chinese immigrants were citizens. That this question was legally 
contestable to the level of the U.S. Supreme Court at the time, and that the Court was divided, indicated the extent 
of anti-Chinese animus, given how clear the language of the Fourteenth Amendment is on the point. 

The naturalization law of 1790 admitted and welcomed into citizenship only “free white persons.” In 1870, in 
the wake of emancipation, Massachusetts Senator Charles Sumner pressed the Senate to end the racial constraint 
on naturalization. Because of the clamor in California at the time, however, he was unable to convince die Senate 
to remove racial limitations entirely. Instead, persons of African descent were added to “whites” as those eligible. 
Thus all foreigners in the United States who were not recognizably “white,” nor of African descent, became 
“aliens ineligible for citizenship.” Many Western states, including California, also passed a number of 
discriminatory laws aimed at such aliens, depriving them of rights to hold property and much more. 
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The status of Asians resident in the U.S. as “aliens ineligible for citizenship” then interacted 
with federal policy on the citizenship status of American women who would marry aliens, to 
disable Asian men's ability to marry even further. See Section V (D), below. 

D. Punitive Consequences for American Women Who Married Foreigners. 

In 1855, Congress legislated that an American man choosing a foreign bride made her a 
citizen simply by marrying her, provided that she was free and white. Operating, in effect, as 
an international extension of the doctrine of coverture, this law said that an American man by 
marrying a foreign woman “covered” her with his citizenship. Although the law was unclear 
for the next half-century as to the effect of a marriage between an American woman and a 
foreigner, that doubt was erased in 1907, when Congress adopted legislation that declared “that 
any American woman who marries a foreigner shall take the nationality of her husband.” 

Where in 1855 Congress had invited men to absorb and replace the national identity of the 
women of “other” groups, the 1907 statute forcefully warned American women that they would 
become aliens in their own country if they married outsiders. This complete gender asymmetry 
in consequences of marriage choice followed the logic of coverture}^ 

Federal immigration policy here dealt differentially, and in a way we today judge 
discriminatorily, with male citizens and female citizens in their choices to marry foreigners. 

The marriage choices of one group of citizens were confirmed by their spouses being 
welcomed into the nation; the marriage choices of another group of citizens were so far 
differentiated as to deny their belonging to the nation at all. 

In the wake of women’s enfranchisement by the Nineteenth Amendment, however - 
and under pressure from women citizens - the Cable Act of 1922 addressed this inequity. 


Seemingly uncontemplated by Congress, this provision could (and did) cause statelessness for some American 
women marrying foreign nationals, if the husband's nation did not follow the coverture practice in nationality. 
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ostensibly providing “independent citizenship” for married women. But the Cable Act 
provided that an American woman’s marriage choice of a foreigner changed her citizenship 
status - even if she was descended from the Mayflower - into that of a naturalized citizen. 
Inferior features of naturalized citizenship at the time meant that if she lived for two years in 
her husband’s country (or five years in any foreign nation), she would forfeit her American 
citizenship.'^ 

The Cable Act also built in a racial prejudice; American women who married 
foreigners “ineligible for citizenship” (that is, those like Asians who did not meet the racial 
requirements for naturalization) still were deprived of citizenship. If the woman had birthright 
citizenship but did not meet the (racial) requirement for naturalized citizenship, marrying an 
Asian made her an alien for life, regardless of the duration of her marriage. This double 
whammy seemed aimed - or, at the very least redounded - to further deprive older Asian men 
living in “bachelor” communities of potentially legal marriage partners. The small numbers of 
younger-generation Asian American women citizens, bom on American soil, faced the 
disincentive of loss of citizenship by marriage to such an Asian man, and even if the marriage 
ended through divorce or the husband’s death, the wife, being barred by racial limitations, 
could never regain her citizenship through naturalization. 

Within a half-century, however, changing values on gender equality and racial equality, 
bringing new recognition of discrimination on the basis of sex and race where it had not before 
been perceived, translated into legal changes in marriage mles. See Section VI, below. 


12 

The Cable Act also overruled the act of 1855, replacing the automatic citizenship for a foreign national 
marrying an American man with a streamlined waiting period of only one year before the possibility of 
naturalization, instead of the standard five years. This change had to do with many congressmen’s fear that 
ignorant foreign-bom women might too easily (under the 1855 law) become voters, by marrying American men. 
Thirdly, the Cable Act enabled the female partner in an immigrant couple to apply for naturalized citizenship even 
if her husband remained a non-citizen. 
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VI. CHANGE IN MARRIAGE IN RESPONSE TO SOCIETAL CHANGES 

As shown above, the institution of marriage has been shaped by legislators and judges 
to meet different purposes over time. Maniage in the United States has proved to be a flexible 
institution. Like other successful civil institutions, marriage has evolved to reflect changes in 
ethics and in society at large. Marriage has been longlasting as a major feature of our society 
because it has been flexible, not static. Adjustments in key features of marital roles, duties, 
obligations and rales of entry have preserved the appeal and value of marriage in our dynamic 
society. 

Changes in marriage in the past were not readily welcomed by all, and were often 
difficult for some in society to accept. Indeed, many features of contemporary marriage that 
we take for granted - such as the ability of both spouses to act as individuals while married, to 
marry across the color line, or to divorce for reasons of their own - were fiercely resisted when 
first introduced and were viewed by opponents as threatening to destroy the institution of 
marriage itself 

Three major areas of change over time illustrate ways that civil marriage has been 
modified by the actions of courts and legislatures to adapt to societal changes; showing the 
resilience that has kept the institution of marriage vigorous and appealing: (a) spouses’ 
respective roles and rights; (b) racial restrictions; and (c) divorce. 

A. Spouses’ Respective Roles and Rights. 

Traditionally, marriage law and practice gave very different roles and legal rights to 
husbands and wives. The bargain of marriage under the common law, and as translated into 
American statutes, presumed and prescribed profound asymmetry in the respective roles and 
rights of husband and wife. Over time our country has moved to gender parity within and 
outside the institution, which was unthinkable to most Americans at the founding. 
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Historically, Anglo-American marriage law was based on the legal fiction that married 
couples were a single entity, with the husband serving as the sole legal, economic and political 
representative of that unit, and the woman’s identity merging into her husband’s. This doctrine 
of marital unity was called coverture, and reflected society’s views of the marital couple as a 
imit naturally headed by the husband. Under coverture doctrine in American law, the wife had 
no separate legal existence. (That is why Ann Doe became Mrs. John Smith.) A married 
woman could not own or dispose of property, earn money, have a debt, sue or be sued or enter 
into an enforceable agreement under her own name, because her husband had to represent her 
in these things. Neither married partner could testify for or against the other in court - nor 
commit a tort against the other - because the two were considered one person. The two 
partners were assigned opposite economic roles understood as complementary; the husband 
was bound to support and protect the wife, and the wife owed her service and labor to her 
husband. 

During the mid- 1800s, the notion that married women had no legal individuality apart 
from their husbands began to clash with the realities of developing society. The static rural 
economy in which the coverture doctrine had been bom had given way to a dynamic market 
economy. While coverture defined the roles of the two spouses as absolutely different, in 
practice the tasks of husband and wife began to overlap. Wives began to claim their rights to 
hold property and wages they owned or earned in their own names. Cooperative husbands in 
harmonious marriages saw advantages in their wives having some economic leverage. Judges 
and legislators also saw advantages, in keeping families supported on both spouses’ assets 
rather than the husband’s only, because a wife’s separate property could keep a family solvent 
if a husband’s creditors sought his assets. Married women able to earn their own income could 
support their children if their husbands were profligate, causing savings for the public purse. 

23 

EXPERT REPORT OF NANCY F. COTT, Ph.D. 



735 


The property basis of coverture, in place for hundreds of years and understood as 
absolutely essential to marriage, was eliminated by all the states over an extended period of 
time. Far from viewing marriage as immutable, courts and legislatures altered marriage 
fundamentally in order to take aeeount of societal needs and spouses’ evolving relationships 
within their households and in the larger society. Early in California’s statehood, its Supreme 
Court affirmed the wife’s right to her separate property, ineluding her ability to defend it by 
suit in eourt. For example, Wilson v. Wilson, 36 Cal. 447 (1 868) stated: “The present policy of 
the law is to reeognize the separate legal and eivil existenee of the wife, and separate rights of 
property, and . . . [this recognition] involves a necessity for opening the doors of judicial 
tribunals to her, in order that the rights guaranteed to her may be proteeted and enforced.” (Id. 
at 454; and see aiso Alexander v. Bouton, 55 Cal. 15, 19 (1880) (a wife “has the absolute right 
to use and enjoy [her separate property] and the rents, issues, and profits thereof, and to dispose 
of the same, by her own act and deed, without the consent of her husband.”) 

The unseating of coverture was a protracted proeess, because it involved revising the 
gender asymmetry in the marital bargain. The assumption that the husband was the provider, 
and the wife his dependent, did not disappear as soon as the wife beeame legal owner of her 
own property and wages earned outside the home. As late as the mid-twentieth century, the 
hand of the past showed itself most with regard to the wife’s household labor, traditionally seen 
as her husband’s domestic right. A legal writer in the 1930s noted that “the courts have 
jealously guarded the right of the husband to the wife’s service in the household,” as part of the 
legal definition of marriage. Judges saw the wife’s serviee as a necessary corollary to the 
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husband's asymmetrical obligation of support; every state legally obliged the husband to 
support his wife and not vice-versa.'^ 

When, during the New Deal, the federal government was called upon to include social 
entitlements in the definition of citizenship, this marital patterning of the husband as provider 
and the wife as his dependent became important in a new way. Federal benefit programs such 
as the Social Security Act built in special advantages for spouses and families based on valid 
marriage. These programs also incorporated strong gender asymmetry with respect to 
husbands’ and wives’ entitlements. Legal challenges to this sex differentiation between marital 
partners in federal benefits took place in the 1970s. The United States Supreme Court then 
found the gender asymmetry in marital benefits offered under federal law unconstitutionally 
discriminatory, and eliminated it. Spousal benefits have been gender-neutral ever since, while 
continuing to give special benefits to married couples. The same change to gender-neutrality 
(with marital advantage) took place in veterans’ benefits. {See Califano v. Goldfarb, 430 U.S. 
199 (1977); Weinberger v. Wiesenfeld, 420 U.S. 636 (1975); Frontiero v. Richardson, 411 U.S. 
677 (1973)). The unequal citizenship consequences for American women as compared to 
American men who chose to marry foreign nationals, including Asians, were also dismantled 
during the twentieth century. 

For couples who consent to marry today, marriage has been transformed from an 
institution rooted in gender inequality and gender-based prescribed roles to one in which the 
contracting parties decide on appropriate behavior toward one another, and the sex of the 
spouses is immaterial to their legal obligations and benefits. The two partners in a marriage are 


The laws requiring husbands’ support - although by no means wholly effective inside marriage or out - had 
consequences in the labor market, disadvantaging married women seeking employment, in marital roles and 
relative power, as well as having coercive force over husbands, who could be thrown in jail for nonsupport. 
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still economically and in other ways bound to one another by law. But the law no longer 
assigns asymmetrical roles to the two spouses. 

Courts and legislatures have changed laws governing the meaning and structure of 
marriage to keep it current with the time. The gender equality of marriage today would 
profoundly shock any American from the era of the American Revolution, or the Civil War. 
But they would recognize in contemporary marriage the institution’s foundation in two 
consenting parties freely choosing one another. 

B. Racial Restrictions. 

Despite the principle of freedom of choice intrinsic to consent-based marriage, there 
were racially-described legal bars on certain marriage choices for hundreds of years in the 
United States. See V (B), above. The eventual lifting of these laws was consistent with 
increasing emphasis on marriage as a fundamental right. The right to marry was formally 
determined to be a fundamental right early in the twentieth century, first articulated by the 
Supreme Court in 1923. Yet racially-based marriage bans continued to be reinvented, with 
Virginia passing the most restrictive law in the nation the very next year, in 1924. 

Slowly but unmistakably, however, social and legal views changed. As generations 
after emancipation passed, an increasing minority of Americans began to see these laws to be 
inconsistent with principles of equal rights and damaging to members of nonwhite groups. 
Courts and society came to see these marriage restrictions as inconsistent with the fundamental 
right to marry. 

California’s was the first state high court to hold that race-based restrictions on 
marriages were unconstitutional, in 1948. At that time thirty states banned interracial 


Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535,541 
(1942). 

26 

EXPERT REPORT OF NANCY F. COTT, Ph.D. 



738 


marriages. The California Supreme Court recognized that freedom in exercising the 
“fundamental right” to marry was “essential to the orderly pursuit of happiness by free men.” 
Perez v. Sharp, 32 Cal.2d 711,714 (1948). The Court stmck down race-based restrictions on 
one’s choice of a marriage partner, holding that legislation addressing the right to marry “must 
be free from oppressive discrimination to comply with the constitutional requirements of due 
process and equal protection of the laws.” Id. at 715. More than a dozen states eliminated their 
own race-based laws in the two decades after the Perez decision 

Eventually, the principle of freedom of choice of one’s marriage partner triumphed 
nationwide in Loving v. Virginia, 388 U.S. 1 (1967). The Loving court ended the long history 
of race-based legislation of this sort by striking down Virginia’s law that made marriage 
between a white and a non- white person a felony. Thus marriage rules that had prevailed in 
American colonies and states during three centuries were eliminated in one decision in 1967. 
(At the time Loving was decided, sixteen states still banned interracial marriage.) 

Chief Justice Earl Warren’s opinion rejected the longstanding contention that bans on 
marriage across the color line imposed on both races equally. He called such laws “measures 
designed to maintain White Supremacy” {id. at 1 1) that were insupportable in view of the 
Fourteenth Amendment - although eliminating such laws had not been a purpose of the 
Congress that drafted the Fourteenth Amendment. Indeed, the congressmen crafting the 
language of both the Civil Rights Act of 1 866 and the Amendment itself had been actively 
concerned to avoid eliminating these laws. 

The court’s opinion in Loving reiterated clearly that marriage was a “fundamental 
freedom.”'* Since then, the United States Supreme Court has rejected as unconstitutional 


'* Loving V. Virginia, 388 U.S. 1,12 (1967) (“Marriage is one of the ‘basic civil rights of man,’ fundamental to 
our existence and survival.”). Chief Justice Earl Warren, who wrote the unanimous decision, had been governor of 
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various impositions on the right to marry imposed hy state laws, such as those that prevented 
parents in arrears on their child support obligations, and incarcerated felons, from marrying, 
(See, e.g., Zablocki v. Redhail, 434 U.S. 374 (1978); Turner v. Safley, 482 U.S, 78 (1987).) 

The Supreme Court in Zablocki firmly restricted statutory classifications that would “attempt to 
interfere with the individual’s freedom to make a decision as important as marriage.” 434 U.S. 
at 387 n. 12. 

Today virtually no one in the United States questions the legal right of individuals to 
choose a marriage partner without government interference based on race. A prohibition long 
embedded in our laws and concepts of marriage has been entirely eliminated. The Loving court 
strengthened and validated the institution of marriage within society, affirming that freedom of 
choice of one’s partner is basic to each person’s civil right to marry. 

C. Divorce. 

Legal and judicial views of divorce likewise have evolved to reflect society’s view of 
marriage as an embodiment of choice and consent, in which the marriage partners decide 
themselves what is an appropriate enactment of their marital roles. 

Divorce was possible in some of the English colonies and was introduced in several 
states immediately after the United States was established. Within several decades after the 
Revolution, most states and territories allowed divorce, albeit under extremely limited 
circumstances, stipulated by public authority. Divorce grounds involved such breaches of the 


the state of California in 1948 when Perez v. Sharp was decided. Twelve years earlier, the Supreme Court had 
bypassed an opportunity to rule on marriage across the color line in 1 955, Naim v. Naim, 197 Va. 80, 87 S.E.2d 
749 (1955). Many scholars since have inferred that the justices thought the question was too inflammatory to treat 
immediately after Brown v. Board of Education. By 1964, however, in McLaughlin v. Florida, 379 U.S. 184, the 
court overruled face V. Alabama, 106 U.S. 583 (1883) on the “symmetrical” justification for race-based bans on 
non-marital sex. The opinion in Loving notes, p. 6 n. 5, that 16 states still prohibited and punished marriage on 
basis of racial classification - Ala, Art, Del, Fla, Ga., La., Miss, Mo, NC, Okl, SC, Term, Tex., W. Va. (Maryland 
repealed its law after the Loving case was initiated and before it was decided.) 
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marriage as adultery, desertion, or conviction of certain crimes. (Grounds such as cmelty were 
later added.) 

Divorce began as and long remained an adversary proceeding, meaning that the 
petitioning spouse had to show that the other, the accused spouse, had broken the social and 
legal contract embodied in marriage as set by the state (e.g., the husband had failed in his 
obligation to provide for his wife). When divorce was granted, the guilty party’s fault was a 
fault against the state, as well as against his or her spouse. Many states’ divorce laws 
prohibited remarriage for the guilty party in a divorce. 

Initially, divorce was a matter for the legislature in some states but soon was 
standardized as a judicial proceeding. Early decisions on divorce petitions, and many early 
divorce statutes, were premised upon different and asymmetrical marital roles for husband and 
wife. For instance, desertion by either spouse was a ground for divorce, but failure to provide 
was a breach that only the husband could commit. In court, a wife seeking divorce had to show 
that she had been a model of obedience and service to her husband while the mamage lasted, in 
order to succeed in her petition. 

Over time, divorce became more easily obtainable as state legislation expanded the 
grounds for it. This evolution was hotly contested, however, with many critics aghast at the 
notion of liberalized grounds for divorce, sure that it would undermine the marital compact 
entirely. The adversary form prevailed even while grounds were liberalized, leading, by the 
twentieth century, to cursory fact-finding hearings and even fraud upon the court by colluding 
spouses who both saw the marriage as having broken down. 

In 1969, California enacted the nation’s first complete no-fault divorce law, removing 
consideration of marital fault from the grounds for divorce, awards of spousal support, and 
division of property. The enactment of no-fault divorce was quickly embraced nationally as a 
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means of dealing honestly with marital breakdowns, achieving greater equality between men 
and women within marriage and advancing further the notion of consent and choice as to one’s 
spouse. By 1985, all states had fallen into step, not always using the “no-fault” mbric but 
making it possible for a couple who found themselves incompatible to end their marriage.'^ 
This sweeping change reflected contemporary views that continuing consent to marriage was 
essential. 

The liberalization of divorce that took place in the twentieth century vastly changed the 
institution of marriage as it had been known and experienced in the eighteenth and nineteenth 
centuries. Courts today still retain a strong role in the ending of marriages (since post-divorce 
terms of support must have court approval to be valid), but the move to no-fault divorce has 
reflected a major shift toward enabling the partners to a marriage to set their own marriage 
goals and to determine how well those goals are being met. 

In divorce as in other aspects of family law today, gender neutrality in roles and 
decision-making is the premise. In the long past, obligations of the two spouses upon marital 
dissolution were gender-assigned and asymmetrical: the husband was responsible for the 
economic support of any dependent children, while courts gave the mother a strong preference 
for custody. Under current divorce laws, in contrast, both parents of dependent children have 
responsibility for economic support and for childrearing; gender neutrality is the judicial 
starting point for post-divorce arrangements. So too in alimony, as a result of a U.S. Supreme 
Court decision of 1 979. Orr v. Or, 440 U.S. 268 (1979). And with respect to government 


This was more than a national phenomenon, for over the same years (1965-85), most industrialized nations 
adopted some version of no-fault divorce. Critics since that time have blamed the no-fault arrangement for 
increasing the divorce rate, but their claims are unfounded when the divorce trend to date is examined. Although 
the American divorce rate per thousand people spiked initially in the 1970s, it hit a plateau in 1981 and has been 
declining for the last quarter century. As two economists have definitively shown, extrapolating from the rate at 
which divorce incidence rose during the century 1860-1960, the annual divorce rate in 2005 was approximately the 
same as it would have been in the absence of the no-fault system. Betsey Stevenson and Justin Wolfers, “Mamage 
and Divorce: Changes and Their Driving Forces,” NBER Working Paper no. 12977, issued in March 2007 (see 
esp. Figure 1). 
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entitlements, by 1988 welfare reforms placed responsibility for children’s support on both 
parents. 

VII. MARRIAGE TODAY 

Marriage has evolved into a civil institution through which the state formally recognizes 
and ennobles individuals’ choices to enter into long-term, committed, intimate relationships. In 
California, as elsewhere, marital relationships are founded on the free choice of the parties and 
their continuing mutual consent to stay together. 

California, along with other states, has eliminated gender-based rales relating to 
marriage in order to reflect contemporary views of gender equality and to provide fundamental 
fairness to both marriage partners. California marriage law treats men and women without 
regard to sex and sex-role stereotypes in marriage except in the requirement that men may only 
marry women and women may orJy marry men. This gender-specific requirement is an 
exception to the gender-neutral approach of contemporary marriage law and to the long-term 
direction of change in the institution of marriage toward equality and gender-neutrality in 
spouses’ marital roles. 

The institution of marriage has proved to be resilient rather than static during the course 
of American history. Some alterations in it have resulted from statutory responses to economic 
and social change, while other important changes in marriage have resulted from judicial 
recognition that state strictures must not infringe the fundamental right to marry. In the past 
half-century, U.S. Supreme Court decisions have confirmed that this basic civil right cannot be 
constrained by restrictions on marriage partner (Loving v. Virginia), by level of compliance 
with child support orders (Zablocki v. Redhail) or even by imprisonment (Turner v. Safley), and 
that marriage partners have a constitutional right to be treated equally regardless of gender 
within, or at the ending of, their marriage (Orr v. Or). 
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While mairiage rules have changed over the centuries, to the extent that features of 
marriage that once seemed essential and indispensable ~ including coverture, racial barriers to 
choice of partner, and state-delimited restrictions on divorce “ have been eliminated, marriage 
today remains a vigorous institution. It has been strengthened, not diminished, by these 
changes, and persists as simultaneously a public institution closely tied to the public good and 
a private relationship that serves and protects the two people who enter into it. 

The right to many, and free choice of marriage partner, stand as profound exercises of 
the individual liberty central to the American polity and way of life. Legal allowance for 
couples of the same sex to marry would continue this tradition, as well as continuing the long 
history of adjustments in the legal requirements of marriage to preserve its contemporaneity 
and vitality. Enabling couples of the same sex to enjoy full rights to marriage choice would be 
consistent with this historical trend. That marriage remains a vital and relevant institution 
testifies to the law’s ability to recognize the need for change, rather than adhere rigidly to 
values or practices of earlier times. 

Dated: October 2, 2009 
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Fulbright Lecturediip Grant (Japan-U.S. Educational Commission), July 2001. 

Center for Advanced Study in the Behavioral Sciences, Stanford CA, 199899, 2008-09. 

Radcliffe College Alumnae Association Graduate Society Medal, 1997. 

Visiting Research Scholar, Schlesinger Libr^, Radcliffe College, 1991, 1997. 

National Endowment for the Humanities Fellowship, 199394. 

Liberal Arts Fellowship in Law, Harvard Law School, 199394, 1978-79,. 

A. Whitney Griswold grant (Yale Univ.), 1984, 1987, 1988, 1991, 1993, 2000. 

American Council of Learned Societies Grantin-Aid, 1988. 

Charles Warren Center Fellowship, Harvard University, 1985. 

John Simon Guggenheim Memorial Foundation Fellowship, 1985. 

Fellow, Whitney Humanities Center, Yale University, 198384, 1987. 

Radcliffe Research Schola'ship, Spring 1982. 

Rockefeller Foundation Humanities Fellowship, 197879. 

Phi Beta Kappa, 1966; Phi Kappa Phi, 1967. 

PUBLICATIONS: BOOKS 

Public Vows: A History of Marriage and the Nation fHarvard U. Press, 2000). 

No Small Courage: A History of Womenin the United States, editor (Oxford U. Press, 2000). 


Schlesinger Library 
10 Garden St. 
Cambridge MA 02138 
tel. 617-495-8647 
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Root of Bitterness: Documents of the Social History of American Women revised edition, coeditor with 
Jeanne Boydston, Ann Braude, Lori D. Ginzberg, and Molly LaddTaylor, Northeastern Lf. Press, 199^ 

A Woman Making History: Mary Ritter Beard Through Her Letter ^Y ale U. Press, 1991). 

The Grounding of Modem Feminism fYale U. Press., 1987). 

A Heritage of Her Own: Towards a New Social History of American Women coedltor with E. H. Pleck 
(Simon & Sdiuster, 1979). 

The Bonds of Womanhood: ’Woman's Sphere' in New England. 17801835 (Yale U. Press, 1977; 2d ed. 
with new preface, 1997). 

Root of Bitterness: Documents of the Social History of American Wome rfE.P.Dutton. 1972) 

PUBLICATIONS: ARTICLES 

"The Public Stake," in Just Marriage. Mary Lynn Shanley et al., (NY, Oxford U Press, 2004), 3336. 

“Public Emblem, Private Realm: Family and Polity in the United States,” i iOemocratic Vistas, ed. 
Anthony Kronman, (New Haven, Yale U. Press, 2004). 

“Women’s Rights Talk.” American Studies in Scandanavia 32:2 (2000), 18-29. 

"Marriage and Women's Citizenship in the United States, 18301934," American Historical Review 103: 5 
(Dec. 1998), 1440-74. 

"Justice for All? Marriage and Deprivation of Citizenshipn the United States," in justice and Injustice. 
Amherst Series in Law, Jurisprudence & Social Thought, ed. Austin Sarat (Ann Arbor, U. Mich, 1996). 

'"Giving Character to Our Whole Civil Polity': Marriage and State Authority in the Late Nineteenth 
Century," in U.S. History as Women's History ed. Linda Kerber et al. (Chapel Hill,U.N.C., 1995). 

"Early Twentieth-Century Feminism in Political Context: A Comparative Look at Germany and the 
United States," in Suffrage & Bevond . ed. Caroline Daley andMelanie Nolan (Auckland, NZ, Auckland 
U.P., 1994). 

"The Modem Woman of the 1920s, American Style," i nLa Storia Delle Doime, vol. V, Francoise 
Thebaud, ed., G. Laterza & Figli ^taly), 1992 (alsoFrench, Dutch, Spanish andU.S. editions). 

"Two Beards: Coauthorship and the Concept of Civilization. "American Quarterly. 42:2 (June 1990). 

"Historical Perspectives: The Equal Rights Amendment in the 1920s," ir Conflicts in Feminism ed. 
Marianne Hirsch and Evelyn Fox Keller (N.Y., Routledge, 1990). 

"On Men's History and Women's History," i nMeanings for Manhood: Constructions ofMasculinitv in 
Victorian America ed. Mark Carnes and Clyde Griffen (Chicago, U. Chicago Press, 1990). 

"Across the Great Divide: Women's Politics Before and After 1920, "in Women. Politics. andChanee . 
ed. Louise Tilly and Patricia Gurin (N.Y.,Russell Sage Foundation, 1990); revised and reprinted ii One 
Woman. One Vote: Rediscovering the Woman Suffrage Movement ed. M. Wheeler (NewSage, 1995). 

"What's in a Name? The Limits of Social Feminism or. Expanding the Vocabulary of Women's History," 
Journal of American History 76:3 (December 1989). 

"The South and the Nation in the History of Women's Rights," ii ANew Perspective: Southern Women's 
Cultural History from fae Civil War to Civil Rights ed. Priscilla C. Little and Robert C. Vaughan 
(Virginia Foundation for the Humanities, Charlottesville, 1989). 

"Beyond Roles, Beyond Spheres: Thinking about Gender in the Early Republic," with Linda Kerber et al., 
William and Mary Q- 3d ser., 46 (July 1989). 

"Women's Rights: Unspeakable Issues in the Constitution. "The Yale Review . 77:3 (Spring 1988), 382-96. 

"Feminist Theory and Feminist Movements: The Past Before Us," ii What is Feminism? ed. Juliet 
Mitchell and Ann Oakley (Oxford, Basil Blackwell, 1986, and N.Y., Pantheon, 1986). 

"Feminist Politics in the 1920s: The National Woman's Paitv.' Joumal of American History 7 1 (June 
1984). 

"Passionlessness: An Interpretation of AngloAmerican Sexual Ideology, 17901840," Signs: A Journal of 
Women in Culture and Society. 4 (1978). 

"Notes Toward an Interpretation of Antebellum Childrearing.' The Psvchohistory Review 6 (Spring 1978). 

"Eighteenth-Century Family and Social Life Revealed in Massachusetts Divorce Reccris," Journal of 
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Social History. 10 (Fall 1976). 

"Divorce and the Changing Status of Women in ISthCentury Massachusetts." William and Mary 
Quarterly, 3rd ser., 33 (October 1976). 

"Young Women in the Second Great Awakening in New England. "Feminist Studies. 3 (Fall 1975). 
PUBLICATIONS: MISCELLANY 

“Introduction.” Feminists Who Changed America. 1963-75. ed. Barbara Love (U. of Illinois Press, 2006). 
"Afterword," Haunted by Empire: Geographies of Intimacy in North America ed. Ann Laura Stoler, (Duke 
Univ. Press, 2006). 

"Janet Planner," in Notable American Women: Completing the Twentieth Centur/ Cambridge. Harvard 
Univ. Press, 2005). 

Co-editor with Drew Gilpin Faust. The Magazine of History special issue on Gender History, March 2004. 
"Considering the State of U.S. Women's History," with others Joumal of Women's Historv l5:l (2003). 
"Response," to "Books in Review.Public Vows: A History of Marriage and the Nation" The Good 
Society, 11:3 (2002), 88-90. 

“The Great Demand,” in Days of Destiny, ed. James MacPherson and Alan Brinkley, Society of American 
Historians (Agincourt Press, 2001). 

Introduction to Jane Leyey ’s “Imagining the Postwar Family. ’Joumal of Women’s History Fall 200 1 . 
"Mary Ritter Beard," in American National E&ography (Oxford U. Press, 1999). 

"Challenging Boundaries: Introductory Remarks.' Yale Journal of Law and Feminism 9 (1997). 

"A Conyersation with Eric Foner." culturefront 4:3 (Winter 1995-96). 

" Bonnie and Clyde. " in Past Imperfect: History and the Movies ed. Mark Carnes (N.Y., Henry Holt, 

1995). 

"Privacy"; "Domesticity"; "Mary Ritter Beard"; i n\ Companion to American Thought ed. Richard 
Wightman Fox and James Kloppenberg (Cambridge, Basil Blackwell, 1995). 

"Charles A. Beard and Mary Ritter Beard^ The Reader's Companion to American History, ed. Eric Foner 
and John Garraty, 1991. 

"Comment on Karen Offen's 'Defining Feminism: A Comparative Historical Approach.' Signs: Journal of 
Women in Culture and Society 15:11 (1989). 

Editorial, Special issue of Women's Studies Quarterly XVI: 1/2 Spring/(Summer 1988), "Teaching the 
New Women's History." 

Introduction to A New England Girlhood bv Lucy Larcom (Boston, Northeastern U. Press, 1985). 

"Women as Law Clerks: Memoir of Catherine G. Waugh," i rilhe Female Autograph New York 
Literary Forunx 12-13(1984). 

Afterword to Sarah Eisenstein. Bread and Roses, ed. Harold Benenson (London, RKP, 1983). 

"Mary Ritter Beard," in Notable American Women: The Modem Period (198Q). 

PUBLICATIONS: REVIEW ESSAYS 

"Adversarial Invention." American Quarterly . 47:2 (June 1995). 

"Patriarchy in America is Different. " American Bar Foundation Research Journal 1987:4 (Fall 1987). 
"Women and the Ballot." Reviews in American History 15:2 (June 1987). 

"The House of Feminism." New York Review of Books 30 (March 17, 1983). 

"The Confederate Elite in Crisis:A Woman's View." The Yale Review. 71 (Autumn 1981). 

"Liberation Movements in Two Eras." American Quarterly. 32 (Spring 1980). 

"Abortion, Birth Control, and Public Polcy," The Yale Review . 67 (Summer 1978). 

PUBLICATIONS: REVIEWS 

in American Historical Review American Prospect Boston Globe, Business History Review Intellectual 
History Newsletter International Labor and Workingclass History Journal of American History. Journal of 
Interdisciplinary History New Mexico Historical Review New York Times Book Review Pacific 
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Studies. Signs: A Journal of Women in Culture and Society The Times Literary Supplement Women’s 
History Review, and The Yale Review . 

PUBLICATIONS: EDITORIAL PROJECTS 

General editor. The Young Oxford History of Women in the United States 11 volumes, Oxford University 
Press, 1994. 

Editor, History of Women in the United States. 20 volumes (article reprint series), K.G. Saur Publishing 
Co., 1993-94. 

Guest Editor, special issue o fWomen’s Studies Quarterly XVI:l/2 (Spring/Summer 1988), on "Teaching 
the New Women's History." 

OTHER PROFESSIONAL ACTIVITIES: 

GRANT PROJECTS: 

Dissertation seminar in gender history for graduatestudeuts, Mellon Foundation, 2002. 

Steering Committee, Ford Foundation Project on Women and Gender in the Curriculum in 
Newly-Coeducational Institutions, 198S90. 

Principal Investigator, National Endowment for the Humanities Implementation Grant, "Str^hening 
Women's Studies at Yale," 1983-86. 

Principal investigator, National Endowment for the Humanities Pilot Grant to Women's Studies, 

Yale University, 1981. 

ACADEMIC JOURNALS AND REFERENCE WORKS: 

American National Biography senior editor, 1989-98. 

American Quarterly editorial board, 1977-1980. 

Feminist Studies, associate editor, 1977-85, editorial consultant, 1985-97. 

Gender and History, advisory board, 1987-92; editorial collective, 1993-96. 

Journal of American History editorial board, 1996-99. 

Journal of Social History editorial board, 1978-. 

Journal of Women's History editorial board, 1987-98. 

Notable American Women, volume 5, advisory board, 1999-04. 

Qrim: A Jewish Journal at Yale editorial board, 1984-88. 

The Readers' Encvcbpedia of American History advisory board, 1989-91. 

Reviews in American History editorial board, 1981-85. 

Women's Studies Quarterly editorial board, 1981-94. 

Yale Journal of Law and the Humanities advisory board, 1988-2001. 

The Yale Review, editorial board, 1980-88, 1991-99. 

SERVICE IN PROFESSIONAL ORGANIZATIONS: 

American Historical Assocation, delegate to American Council of Learned Societies, 20082 
Society of American Historians, Executive Board, 2006- 

Elected member: American Antiqiarian Society, Massachusetts Historical Society, Society of American 
Historians. 

Organization of American Historians:Merle Curti Prize Committee, 2008;Binkley-Stephenson Prize 
Committee, 1987-1990 (chair, 1988); elected member of Nominating Committe, 1993-95 (Chair, 1994- 
95); elected member of Executive Board, 19972000; OAH Lecturer, 1997--. 

Berkshire Conference of Women Historians: CeChair, Eighth Berkshire Conference on the History of 
Women (1990). 

American Studies Association: Nominating Committee, 1981-84; National Council, 1987-90; American 
Quarterly Review Committee, 1989. 
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ACADEMIC ADVISORY BOARDS: 

The Museum of Women/The Leadership Center, NY. State, (chair of historians’ advisory board) 2000-. 
Princeton University Program in Women's Studies, 19852001. 

Project on Gender in Context, Mt. Holyoke College, 198283. 

The Correspondence of Lydia Maria Child, 197780. 

Schlesinger Library on the History of Women, RadclifFe College, 197^0. 

AUDIOVISUAL MEDIA PROJECTS: 

Advisory Board, 888 Film Project, “Left on Pearl,” 2006-. 

Advisory Board, Women 2.0 Summit, 2007. 

Advisory Board, Blueberry Hill Productions Ten Stories Project, 2005- 

WGBH documentary proposal on the History of Marriage in America, Principaionsultant, 

2002 . 

Institute on the Arts and Civic Dialogue, Affiliated Scholar, American Repertory Theatre and 
W.E.B. DuBois Institute, summer 1999. 

Margaret Sanger film project (by Bruce Alfred), Consultant, 1994—96, 

"One Woman, One Vote: The Stnig^e for Woman Suffrage in the U. S.," Advisory Board, 

Educational Film Center, 1991-95. 

"The American Experience," Advisory Board, WBGHTV, Boston, MA, 1986-90. 

Consultant, "Mary Silliman’s War," film by Steven Schechter, 1987. 

Consultant, "Lowell Fever," film by Made in U.S.A., Inc. 1985-87, 

"Legacies: Family History in Sound," radio course on the history of women and the family in the 
U.S., Advisory Board, 1984-86. 

Connecticut Public Radio series, "Choices"/Everyday History, Radio Programfor Children 8 to 
12," Consultant, 1982-83. 

Dan Klugherz (Film) Productions, N.Y., Consultant, 198182. 

Stanton Project on Films on Women in American History, Advisory Board, 197477. 

PRIZE AND FELLOWSHIP SELECTION COMMITTEES: 

Merle Curti Prize, Organization of American Historians, 2008. 

Mark Lynton History Book Prize, 2002. 

Bunting Institute Fellowship Program, Radcliffe College, 1982, 1996. 

American Antiquarian Society Fellowships, 1991, 1992, 1994. 

Governors' Prize, Yale University Press, 1990. 

American Council of Learned Societies, Fellowships for Recent Recipients of the Ph.D., 1987, 1988, 
1990. 

Bancroft Prize (Columbia University), 1985. 

Radcliffe Research Scholars Program, 1982. 

Hamilton Prize, Women and Culture Series, U. Michigan Pres? 1981. 

CONSULTANT/EVALUATOR (selected list) 

University of Helsinki, city center campus, 2005. 

Univ. of California at Santa Barbara, Women’s Studies Program, February 2002. 

National Endowment for the Humanities, fellowships for univers^ teachers, 1998; media projects, 2001 . 
History Department, University of Oregon, 1999. 

Woodrow Wilson Center Fellowships, 1991, 1992, 1994. 

State of Colorado Commission on Higher Education, 1990. 

National Humanities Center Fellowships, 1988, 1989, 1991, P92, 1994. 

"Foundations of American Citizenship," curriculum project, Council of Chief State School Officers, 1987. 
Connecticut Humanities Council, 1986. 
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Rockefeller Foundation Gender Roles Fellowships Program, 1985. 

RadclifFe Research Scholars, 1983. 

Working Women's History Project, 9 to 5, Organization for Women Office Workers, 1981. 

Rockefeller Foundation Humanities Fellowships, 1980. 

ACADEMIC LECTURES, PAPERS, COMMENTS DELIVERED (selected list) 

Panelist, "State of the Field: History of Women/GendeiSexuality, ’’Organization of American 
Historians annual meeting, April 2010. 

Panelist, "Marriage on Trial: Historians and Lawyers in SameSex Marriage Cases," Amer. 

Historical Assoc, annual meeting, Jan. 2010. 

"Bom Modem," Center for Advanced Study inthe Behavioral Sciences, Stanford University, 

October 2008. 

“Revisiting the Jazz Age,” John O’Sullivan Memorial Lecture, Florida Atlantic IJ November, 2007. 
“Recovering the Interwar Generation,” Modem America Workshop, Princeton University, AprilOO?; 
University of Chicago Social History Workshop, May 2007. 

“The Reproduction of Gender,” graduate student conference onNineteenth-Century Reproduction, Temple 
University, February 2007. 

“Women in the Rubble,” Newcombe Institute Summit on Educating omen for a World in Crisis,New 
Orleans, LA, February 2007. 

“Marriage and Citizenship in the History of the United States,”Hall Center for the Humanities, 

University of Kansas November 2006. 

“Women of Happenstance,” First Ladies Conference McKinley Homestead, Canton, OH Apr 2006. 
“Revisiting the 1920s Generation,” Rothermere Anerican Institute, Oxford Univ., January 2006. 
"Boundaries and Blinders in History: Revisiting the 1920s Generation," keynote address, Western 
Association of Women Historians annual meeting, Phoenix, AZ, April 2005. 

Panelist, "The Political Spectrum of SameSex Marriage," conference on Breaking with Tradition: New 
Frontiers for Same-Sex Marriage, Yale Law School, March 2005. 

"Gender History and Generations," Women’s History Month address, Rutgers-Camden Law School, 

Camden NJ, March 2005. 

"Collecting Women's History at the Schlesinger Library," Society of American Archivists annual 
meeting, August 2004. 

Colloquium on George Chauncey's Gav New York. Dec. 2003, Ecole Ncxmale Superieur, Paris. 

Closing Remarks, Library of Congress symposium, "Resourceful Women," June 1^0, 2003. 

"Women, Men, and Modem Marriage," Ecole des Hautes Etudes en Sciences Sociales, November 2003. 
“What’s Love Got to Do with It? Marriage as a Riblic Institution in the United States,” Fairleigh 
Dickinson University, March, 2003. 

Comment, “Revisiting Domesticity: Symbolic Economies of Sex and Gender,” American Historical Assoc, 
annual meeting Washington, D.C., January 2003. 

“Gendering Colonial America, Making Women’s History Colonial: A Roundtable,” Berkshire Conference 
on Women’s History, Storrs, CT, June 2002. 

Comment, panel on “Race and Family in Wartime America: Illegitimacy, Immigration, and the Church,” 
Organization of Amer. Hist annual meeting Washington, D.C. April 2002. 

“New Directions in Women’s History after 9/1 1,” Brandeis University, March 2002. 

“The Efficacy of Women’s History,” Bridgewater State University, March 2002. 

“Marriage and the Nation,” Harvard Law School LegaHistory Forum, October 2001. 

“The Family, Citizenship, and Democracy in the United States,” University of Tokyo, Japan, July 200 1 . 
“Women as Workers, Citizens, and Activists in the MidTwentieth-Century U. S.” four- seminar series, 
Ritsumeikan University, Kyoto, Japan, July 2001. 

“Grooming Citizens: Marriage in the Political History of the United States,” Kyoto American Studies 
Seminar, Kyoto, Japan, July 2001. 
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“Public Sanctity for a Private Realm: The Family^ the Rhetoric of Democracy, and Constitional 
Values in the U.S.,” Bacon Lecture on the Constitution, Boston Univ., May 2001 . 

“Democracy and the Family,” Yale Tercentennial Series “Democratic Vistas,” April 2001. 

“Marriage and the Nation: Historical Perspectives,” Northeastern University Fennist Studies 
Colloquium, March 2001. 

“Public Vows: On Marriage and the Nation in the Early TwentietbCentury U.S.,” Center for Historical 
Study, U. Maryland, College Park, October 2000. 

“Marriage Revised ^d Revived,” Asociated Yale Alumni faculty lecture, May, 2000. 

Comment, session on “The Idea of Marriage: The British Atlantic Context,” TntemationaSeminar on the 
History of the Atl^itic World, 1500-1800, Harvard Univ., August 2000. 

“Reflections on Women and/in Authority,” Women, Justice^nd Authority: A Working Conference, Yale 
Law School, April 28, 2000. 

“Grooming Citizens: Marriage and the Civic Order in the United States,” In the Company of Scholars 
Lecture Series, Yale University Graduate School, April 2000. 

“Public Vows: Marriage as a Public Institution,” History Department, Stanford University, January 2000. 
"An Archaeology of American Monogamy," History Deprtment, Northwestern Univ., October 1999. 

"The Modem Architecture of Marriage," Gender and Policy Workshop, Departmendf Economic History, 
Stockholm University, Stockholm, Sweden, October 1999. 

"Women's Rights Talk," conference on "Rights-Civil, Human, and Natural," University of Southern 
Denmark, Odense, Denmark, October 1999. 

Comment, "Making and Breaking Matrices: Reconsidering American Families through the Law, 

Berkshire Conference on the History of Women, June 1999. 

"Marriage Fraud in the Making of Immigration Restriction irthe U.S." Center for Cultural Studies, Univ. 
of California, Santa Cruz, May 1959. 

Panel discussant, women and citizenship, Univ. of California, Berkeley, October 1998. 

"An Approach to Citizenship through Gender History," Univ. of Colorado at Colorado Springs, Fed 999. 
"Marriage and Citizenship," Legal Theory Workshop, Yale Law Schoh October 1998. 

Comment, "Public Policy and Marriage," American Society for Legal History, Seattle, WA, Ocfl998. 
“Thinking about Citizenship and Nationality through Womefs History," keynote address,Australian 
Historical Association, Sydney, Austriia, July 1998. 

"Race, Blood, and Citizenship: A Gendered Perspective on U.S. Immigration Restriction, 189^917," 
International Federation for Research in Women's History conference, Melbourne, Australia, June 1998. 
Introduction, Conference on Sexual Ihrassment Law, Yale Law School, February 1998. 

"Marriage and Public Policy: The Politicization of Marriage in the 1850s," Schlesinger Library, Radcliffe 
College, May 1997. 

Comment, "Association-Building in America," Organization of American Historiansannual meeting, San 
Francisco, April 1997. 

"Writing American Women's History: Retrospect on Nineteenth Century Domesticity," Clarion University, 
Clarion, Pa., April 1997, 

"Against Equality: Mary Ritter Beard and Feminism," DePauw University, March 997. 

"Marriage and Women's Citizenship: A Historical Excursion," N.Y.U. Law School, March 1997. 
Discussant, "One Woman, One Vote: Painting a 70-year Battle on a 2-hour TV Canvas," Berkshire 
Conference on the History of Women, June 1996, U.N.C. 

Chair, "International Feminism, 1840-1945," American Historical Association annualmeeting January 
1996, Atlanta, Ga. 

“The Gender of Citizenship and the 19th Amendment," keynoteaddress. University of TexasSth Biennial 
Graduate Student Historical Symposium,Austin, Oct.1995; Women’s History 
Week lecture, Fitchburg State College, Fitchburg Mass., March 1996. 

"Effects of the 19th Amendment," Delaware Heritage Commission Conference on the 75th Anniversary of 
the 19th Amendment, Delaware State Univ., Novenber, 1995. 
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"Forming the Body Politic: Gender, Race, and Citizenship Traditions in the U.S., "John Dewey Lecture in 
the Philosophy of Law, Harvard Law School, October 1994; Jane Ruby Humanities 
Fund Lecture, Wheaton College, March 1995. 

"The Marriage Knot: Gender, Race and Citizenship Policy in the U.S., 18551934," UCLA Center for 
the Study of Women, October 1994. 

Chair and comment, "Debating Democracy in the 19th Century," annual meeting of the Organization of 
American Historians, Atlanta,GA, April 1994. 

"Justice for All? Marriage, Race, and Deprivation of Citizenship in the Early 20tJCentury U.S.," Keck 
Lecture, Amherst College, February 1994; Harvard University, February 1994. 

"Marriage, Gender, and Public Order," Symposium of theAssociation for Women's History, Amsterdam, 
Holland, November 1993. 

"Early Education of Women," symposium on Uncovering Women's History in Museums and Archives, 
Litchfield (CT) Historical Society, October 1993. 

"Early 20th-century Feminism in Germanyand the U.S. Compared," Suffrage Centenary Conference, 
Wellington, New Zealand, August 1993. 

"Reviewing the Private and the Public through Women's History," Conference for 20 Years of the Edith 
Kreeger Wolf Distinguished Visiting Professorship, NoAwestem Univ., April 1993. 

"Marriage as/and Public Policy in the Late NineteenthCentury U.S.," annual meeting of the Organization 
of American Historians, Anaheim, CA, ; Northwestern Universit^istory Department, Apri993. 

"Against Equality: Mary Rittff Beard and Feminism," Conference on the 200th Anniversary of 
Wollstonecraft’s Vindication of the Rights of Women, Sussex, England, Dec. 1992. 

"'Enlightenment Respecting Half the Human Race’: Mary Ritter Beard and Women's History," Sophia 
Smith Collection Semi-Centennial, September 1992. 

"Women's History in Contemporary Perspective," Harvard University Women's Histor^eek, Mar 1992. 
"Educating Women in the U.S.," Founders Day lecture, Mary Baldwin College, October 1991 . 

"Feminism in the U.S. in theEarly 20th Century in Comparative Perspective," German Association for 
American Studies annual conference, Muenster, Germany, May 1991. 

Comment, "Women and American Political Identity," conference on Political Identity in American 
Thought, Yale Univ., April 1991. 

"Slavery, Race, and the History of Women's Rights in the U.S.," Trenton State College, NJ, March 1991 . 
Comment, "Contextualizing Feminism," annual meeting of the American Historical Association, New 
York City, December 1990. 

"The Political Isn’t Personal: Mary Ritter Beard's View of Women's History," Center for American Culture 
Studies, Columbia U., October 1990. 

"Mary Ritter Beard and Women's History," N.Y. Public Library, Sept. 1989. 

Chair, "Power in the Early Twentieth Century," Organzation of American Historiansannual meeting St. 
Louis, April 1989. 

"What's in a Name?: The Limits of Social Feminism," Boston U., Janl989; Brandeis U., Sept 1989. 
Panelist, "Feminist Theory," 10th Anniversary Celebration of the Women's Studies ibgram at Brandeis 
U., November 1988. 

"Reconsidering Individualism and 'Nature Herself in the Era of Laissed^aire Constitutionalism," Harvard 
U. History Departmenl, April 1988. 

Panelist, "Individualism," N. Y. U. Humanities Center, March 1988. 

Afterword, "Masculinity in Victorian America," Barnard College, Columbia U., January 1988. 

Panelist, "Beyond Roles, Beyond Spheres: Thinking about Gender in the Early Republic," U. of 
Pennsylvania, December 1987. 

Chair, "Women in American Constitutional Hiiory at the Bicenteimial," Annual Meeting of the 
American Hist. Assoc., Washington, D.C., December 1987. 

"Women’s Rights: Unspeakable Issues in the Constitution," Association of Yale Alumni Faculty Seminar, 
September 1987, New Haven, CT; Brandeis U.,March 1988; Second Annual Lowell Conference on 
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Women's History, Lowell, MA, March 1988; Conference on the Constitution as Historical and Living 
Document, Duchess County Community College, April 1988; Richardson American Studies Lecture, 
Georgetown U., April 1988. 

"How Weird Was Beard? Mary Ritter Beard and American Feminism," Seventh Berkshire Conference on 
the History of Women, June 1987, Wellesley MA. 

"The Birth of Feminism," Women’s Studies Program, Cornell U., March 1987. 

"Feminism and Womai's Political Participation in the Early 20th Century," Conference on Women and 
Citizenship, Women Historians of the Midwest, St. Paul, MN, March 1987. 

"The Power of Communalism: Reflections through Women’s History," Historic Communal Societies 
Conference, October 1986. 

Chair, "Women in the 1950s: An Interdisciplinary Exploration," Organization of American Historians 
annual meeting N.Y., April 1986. 

"Feminism in the 1920s," Boston Area Feminist Colloquium, Northeastern U., January 1986. 

"Historyof Feminism," Institute for Policy Studies, Washington, D.C., May 1985. 

"Feminist Theory and Feminist Movements: The Past Before Us," Woran's History Week, Harvard U., 
March 1985. 

"Problems of Feminism in the 1920s: the Political Environment," Women'History Series, New York U., 
February 1985; American Studies Lecture, Smith College, March 1985; Harvard Law School Faculty 
Colloquium, May 1985. 

"Has Modem Woman Disrupted the Home? 1920s Answers," Wesleyan Center for the Humanities, 

October 1984. 

"Feminism and Women in Professional Occupations in the 1920s," American Studies lecture, Amherst 
College, Febmary 1984. 

"Feminism in Transition, 1910-1930," Sixth Berkshire Conference on the History of Women, June 1984, 
Northampton, MA. 

Comment, "Nineteenth-Century Gender Conventions," Smith-Smithsonian Conference on Conventions of 
Gender, Febmary 1984. 

"Definitions of Feminism in the Early TwentiethCentury United States," Whitney Humanities Center, 

Yale U., September 1983. 

"Challenging Myths of Victorian Womanhood," American Psychiatric Association Convention, New York 
City, May 1983. 

"Women's History and Feminism," Phi Beta Kappa Lecture, Sweet Briar Cdbge, Febmary 1983; Sarah 
Lawrence College, March 1983. 

"Reappraising file History of Feminism in the 1920s," American Studies Series, Boston College, Febmary 
1983; History Dept. Series, U. of Virginia, Febmary 1983; Hamilton College, April 1983; Trinity College, 
April 1983. 

"The Hundred Fragments: Feminism, the WomanSufffage Coalition, and American Society," Whitney 
Humanities Center, Yale U., January 1983; History Colloquium Series, PrincetoiU., March 1984. 
"Women's Education Before 1 837," panel, Conference on Women and Education: The Last 1 50 Years, Mt. 
Holyoke College, April 1982. 

"The Crisis in Feminism, 1910-1920," Radcliffe Research Scholars Series, Radcliffe College, May 1982; 
Women's Studies Series, Wesleyan U., October 1982. 

"Feminism and Women’s History," Harvard U., Women's History Week, MarcH982. 

"The Problem of Feminism in the 1920s," Isabel McCaffrey Lecture, May 1981, Harvard U.; American 
Civilization Dept., Brown U., November 1981; History and Women's Studies Series, U. of Michigan, 
March 1982; Center for European Studies, HarvardU., April 1982. 

Comment, "Consciousness and Society in New England, 17401840," Organization of American Historians 
annual meeting April 1980, San Francisco, CA. 

"Women's History: Retrospect and Prospect," Harvard Divinity School History Colloquni, March 1980; 

U. of South Florida Women's Week, March 1980; American Assoc, for State and Local History, NE 
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Regional Seminar, November 1980, New Haven, CT. 

"Women and Feminism in the 20th Century," Bunting Institute, Radcliffe College, October 1978 

"Roundtable on Mary Ritter Beard," Fourth Berkshire Conference on the History of Women, August 1978, 
South Hadley, MA. 

"Ministers and Women in the Late 18th and Early 19th Century," Princeton TheologicaHeminary, March 
1978. 

1978. 

"New England Women's Work in the Early National Period," Historic Deerfield, MA, February 1978. 

Comment, "Sexuality and Ideology in 19thcentury America," Southern Hist. Assoc.Conference, 

November 1977, New Orleans, LA. 

"Passionlessness: An Interpretationof Anglo-American Sexual Ideology, 1790- 1840," History Dept. 
Colloquium, U. of Mass., April 1977; Rutgers U., March 1978; Maijorie Harris Weiss Lectureship, 
Brown U., March 1978. 

"Women and Religion in Early 19tbCentury New England," History Departnent Colloquium Series, U.of 
Conn., February 1977; Old Sturbridge Village, March 1977. 

Chair and comment, "Comparative Perspectives on Sexial and Marital Deviance and theLaw," Third 
Berkshire Conference on the History of Women, June 1978, Bryn Maw, PA. 

"Adultery, Divorce, and the Status of Women in Revolutionary Massachusetts, "Conference on Women in 
the Era of the American Revolution, July, 1975, Washington, D.C.; Princeton U. Colloquium Series, 
November 1975; Boston State College Lecture Sries on the American Revolution, November 1976. 

Young Women's Conversion in the Second Great Awakening," Second Berkshire Conference on the 
History of Women, November 1974, Cambridge, MA. 

Chair and comment, "Women in the Professions," First BerkshirdConference on the History of Women, 
March 1973, New Brunswick, N.J. 

PUBLIC SERVICE LECTURES: 

“What is Gender History?” Symposium on Women, History Connections Teaching American History 
Grant, Rockford Public Schools, Rockford, Illinois, October2007. 

“Marriage and the State,” Thursday Morning Club (for the benefit of Mt. Auburn Hospital), Feb2006. 

“What Can Venturesome Women ofthe 1920s Tell Us Today?”Linda Rosenzweig Memorial Lecture, 
Wellfleet Public Library, Wellfleet MA, August 2005. 

"Marriage and the Public Order in the History of the United States," 2005 American Studies Summer 
Institute, John F. Kennedy Library, July 2005. 

"Preserving Women's History at Radcliffe and Harvard," Committee on the Concerns of Women at 
Harvard, June 2005. 

"Women's Education in the 18th Century," Adams Historic Site, Quincy, MA, April, 2005. 

Moderator, "What Sort of a Right is Marriage?" Harvard University Human Rights Program, March 2005. 

"What is Gender History?" annual luncheon for the College Boardprganization of American Historians, 
annual meeting, San Jose, CA, April 2005. 

"What the State Has to Do with It: Changing Marriage," Democrats Abroad, Paris, Dec. 2003. 

"Marriage and the Law," invited discussion with Senior Matrimonial Lawyers, educaticai retreat, 
Troutbeck Conference Center, Amenia NY, October 2003. 

“Marriage as a Public Institution in the United States,” Harvard Neighbors, February 2003; Harvard 
Librarians’ group, February 2003. 

“Looking at the World after 9/1 1 through a Women’sHistory Lens,” Radcliffe Seminars Final Conference, 
April 2002. 

“Women as Workers and Citizens in the Twentieth Century,” Institute for Emerging Civil Rights Leaders, 
Harvard Graduate School of Education, June 11, 2001. 

“The Value of Women’s Work: Hstorical, Public and Private Views,” Bostonian Society, Ma)2001. 

“Woman Suffrage: Why Did It Take So Long?” and “The Gender Structure of Citizenship,” NEH 
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Summer Institute for High School and Middle School Teachers on Women’s Rights and Citizenship in 
American Thought,” Ohio State Univ., July 2000. 

“Education in Abigail Adams’ Time,” Women and the Ameiian Revolution Lecture Series, Adams 
National Historical Site, Quincy, MA, June 2000. 

“Women of Conscience in Politics,” Maine Town Meeting, SOthanniversary of Sen. Margaret Chase 
Smith’s Declaration of Conscience, June I, 2000, Skowhegan, Maine. 

“The History of Marriage,” testimony and discussion before the Judiciary Committee, Vermont House of 

Representatives, January 2000. 

"Women as Citizens in the 20th Century," A Millennium Evening at the White House, Washington, D.C., 
March 1999. 

"Historians and Filmmakers: A Dialogue," Chatauqua .N.Y., August 1997. 

"Winning the Women's Ballot: Citizenship, World War, and the Woman Suffrage Campaign," IS. Air 
Force Academy, Colorado Springs, August 1 995 . 

"The Beginnings of Women’s Education in the U.S.," Witmer Lecture, Social Studies Dept., Hunter 

College High School, March 1995. 

"New Immigrants, New Women," Rebecca Plank Memorial Lecture, Milton Aademy, March 1995. 

"The South and the Nation in the History of Women's Rights," Conference of Southern Humanities 
Foundations, Washington, D.C., May 1988. 

"Women's Rights: Unspeakable Issues in the Constitution," Judicial Seminar, N.Y State Judiciary 
Continuing Education, July 1988. 
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Expert Report of Nancy F. Cott 

Bank, Steven A., "Anti-Miscegenation Laws and the Dilemma of Symmetry: The 
Understanding of Equality in Civil Rights Act of 1875," University of Chicago Law 
School Roundtable. 2:1 (1995), 303-344. 

Basch, Norma, Framing American Divorce (Berkeley, Univ. of California Press, 1999). 

Basch, Norma, In the Eves of the Law: Women. Marriage and Property in Nineteenth- 
Century New York fithaca. Cornell U.P., 1982). 

Bishop, Joel Prentiss, Commentaries on the Law of Marriage and Divorce, vol. 1,4* 
edition p. 2 (Boston: Little, Brown, 1864). 

Boiler, Paul F. Jr., Presidential Inaugurations p. 4 (New York: Harcourt, 2001). 

Bredbenner, Candice A Nationality of Her Own: Women. Marriage and the Law of 
Citizenship (Berkeley, U. Call. Pr, 1998). 

Burnham, Margaret. "An Impossible Marriage: Slave Law and Family Law," Law and 
Inequality. 5 (1987), 187-225. 

Cott, Nancy F. "Marriage and Women's Citizenship in the United States, 1830-1934," 
American Historical Review 103:5 (Dec. 1998), 1440-74. 

Cott, Nancy F. Public Vows: A History of Marriage and the Nation (Cambridge. 

Harvard Univ. Press, 2000). 

Edwards, Laura F. "'The Marriage Covenant is at the Foundation of all Our Rights’: The 
Politics of Slave Marriages in North Carolina after Emancipation," Law and History 
Review 14:1 (Spring 1996), 81-124, 

Fowler, David H. Northern Attitudes towards Interracial Marriage: Legislation and Public 
Opinion in the Middle Atlantic and the States of the Old Northwest. 1780-1930 (NY and 
London, Garland, 1987) 

Franke, Katherine M., “Becoming a Citizen: Reconstruction Era Regulation of African- 
American Marriages,” 11 Yale Journal of Law and Humanities (19991 251-309. 

Gettys, Luella, The Law of Citizenship in the United States (Chicago: Univ of Chicago 
Press, 1934). 

Glendon, Mary Ann. The Transformation of Family Law: State. Law, and Family in the 
United States and Western Europe (Chicago, U. Chicago P., 1989). 
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Grossberg, Michael. Governing the Hearth:Law and the Family in Nineteenth-Century 
America (Chapel Hill, U.N.C. Pr., 1985). 

Hartog, Hendrik. "Marital Exits and Marital Expectations in Nineteenth Century 
America," Georgetown Law Journal . 80:1 (October 1991), 95-129. 

Hasday, Jill Elaine, "Federalism and the Family Reconstructed," UCLA Law Review 
45:5 (June 1998), 1297-1400, 

King, Bill Ong. Making and Remaking Asian America through Immigration Policy, 
1850-1990 (Stanford, Stanford Univ. Press, 1993). 

Hodes, Martha. White Women, Black Men: Illicit Sex in the Nineteenth-Century South 
(New Haven, Yale University Press, 1997. 

Hover, Ernest J. "Citizenship of Women in the United States," American Journal of 
International Law . 26 (1932), 703-40. 

Kessler-Harris, Alice In Pursuit of Equity: Women. Men, and the Quest for Economic 
Citizenship in 2Q*''-centurv America (N.Y.., Oxford, 2001). 

McCloskey, Robert G., ed. The Works of James Wilson (Cambridge, Harvard Univ. 

Press, 1976), 2 vols. pp. 600-01. 

McCurry, Stephanie. Masters of Small Worlds: Yeoman Househoolds. Gender Relations, 
and the Political Culture of the Antebellum South Carolina Low Country (NY, Oxford, 
1995). 

Osumi, Megumi Dick, "Asians and California's Anti-Miscegenation Laws," in Nobuya 
Tsuchida, ed. Asian and Pacific American Experiences: Women's Perepectives 
(Minneapolis, Asian/Pacific American Learning Resource Center and Univ of Minnesota, 
1982), 1-37. 

Pascoe, Peggy. What Comes Naturally: Miscegenation law and the Making of Race in 
America (N.Y. Oxford, 1999). 

Phillips, Roderick, Putting Asunder: A History of Divorce in Western Society 
(Cambridge and New York, Cambridge U.P., 1988). 

Ryan, Rebecca M., "The Sex Right: A Legal History of the Marital Rape Exemption," 
Law and Social Inquiry 20:4 (1995). 

Sapiro, Virginia. "Women, Citizenship and Nationality: Iitunigration and Naturalization 
Policies in the United States," Politics and Society 13:1 (1984), 1-26. 
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Sayre, Paul, “A Reconsideration of Husband’s Duty to Support and Wife’s Duty to 
Render Services.” Virginia Law Review 29 (1943), 857-75. 

Shammas, Carole. "Re-assessing the Married Women's Property Acts," Journal of 
Women's History . 6:1 (Spring 1994), 9-30. 

Stevenson, Betsey and Justin Wolfers, “Marriage and Divorce: Changes and Their 
Driving Forces,” NBER Working Paper no. 12977, March 2007. 

Sugarman, Stephen D., and Herma Hill Kay, eds. Divorce Reform at the Crossroads 
(New Haven, Yale UP, 1 990). 

Vernier, Chester G. American Family Laws: A Comparative Study of the Family Law_of 
the Forty-Eight American States . . . (Stanford, Stanford U.P., 1931). vol I Introductory 
Survey and Marriage (to Jan. 1 1931); vol III, Husband and Wife (to Jan. 1, 1935), p. 

195. 

Wallenstein, Peter, "Race, Marriage and the Law of Freedom: Alabama and Virginia, 
1860-1960s," Chicaso-Kent Law Review 70:2 (1994), 371-437. 

Waltz, Waldo Emerson. The Nationality of Married Women : A Study of Domestic 
Policies and International Legislation. Illinois Studies in the Social Sciences, Vol. XXII: 
1, Urbana, U. III. Press, 1937. 

Warren, Joseph. "Husband's Right to Wife's Services," Harvard Law Review 38 (Feb. 
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I make this rebuttal expert report in response to the reports served by the Defendant- 
Intervenors in this litigation on October 2, 2009 by Katherine Young, Ph.D. (the “Young 
Report”), Douglas W. Allen, Ph.D. (the “Allen Report”), and David G. Blankenhom (die 
“Blankenhom Report”). My response at trial to the testimony of Dr. Young, Dr. Allen, and Mr. 
Blankenhom will be based upon my own report dated October 2, 2009 (my “Report”), and 
upon the facts and conclusions contained within this rebuttal report. 

In connection widi my anticipated testimony in this action, I may use portions of this 
rebuttal report or the references cited herein as exhibits. In addition, I may use various 
documents produced in this case that refer or relate to the matters discussed in this rebuttal 
report. I may also create, or assist in the creation of, demonstrative exhibits or summaries of 
my findings and opinions to assist me in testifying. 

In preparing this rebuttal report I have reviewed and/or relied upon the sources 
disclosed in my initial Report, as well as those on the list of sources attached as Exhibit A. I 
have also relied on my years of experience in this field, as set out in my curriculum vitae, and 
on the materials listed therein. 

I reserve the right to supplement or amend this report based on (i) any Orders that Chief 
Judge Walker issues; (ii) documents or other discovery that the Defendants or Defendant- 
Intervenors or other entities have not yet produced; or (iii) witness testimony that has not yet 
been given. My engagement for the production of this rebuttal expert report is under the same 
terms and conditions as those disclosed within my Report. 

Dr. Young’s expert report does not address the characteristics of marriage in the United 
States. She concerns herself with marriage as a religious institution and draws on religious 
texts and customs. As set forth in my Report, marriage law and policy in the United States 
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have been based on the premise and practice of civil control of marriage. The relevant context 
and history in this case are those of the United States, and not of world religions. 

Dr. Young, Dr. Allen, and Mr. Blankenhom all argue that the primary if not sole 
purpose of marriage has been to provide an ideal context for the raising of children by their 
biological parents, and to bind fathers to their biological children and the women who bore 
those children. Their effort to privilege a particular social function as “primary” has no 
discemable empirical basis nor methodological rigor. As a historian, I view with great 
skepticism any supposed “universal” in human behavior across time and culture, and I find 
their aim to rank one purpose of marriage above all others to be misguided. Marriage has been 
a lasting institution because it bundles together several complementary purposes and functions, 
among which the relative salience has changed over time. The notion that the main purpose of 
marriage is to provide an “ideal context” for the raising of children may be an individual’s 
opinion today, but it was never the prime mover in states’ structuring of the marriage institution 
in the United States and it cannot be isolated as the “main” reason for the state’s interest today. 

Governmental authorities have established and been attentive to marital policies for 
more than one reason. Dr. Allen concedes that “[hjistorically, marriage has been used to 
connect kin groups for trade and political stability, improve legitimacy over claims of 
inheritance, and provide life and old-age social insurance” and then claims that “[t]hese latter 
functions, however, were never the reasons for marriage.” (Allen Report n.4 p. 4) Historical 
evidence does not support his attempt to subordinate important purposes of marriage to what he 
sees as its “core” purpose. From the point of view of the American states authorizing and 
regulating marriage, the institution had a far broader range of purposes including facilitating 
governance; creating public order and economic benefit; creating stable households; 
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legitimating children; assigning care-providers and thus limiting the public’s liability to care for 
the vulnerable; facilitating property ownership and inheritance; and shaping "‘the people.” 

Dr. Allen’s report advances a reductionist account of the history and purposes of 
marriage that is at odds with the more complex historical record. He emphasizes that marriage 
was “designed and evolved to regulate incentive problems that arise between a man and a 
woman over the life cycle of procreation.” (Allen Report 1 1 , 12.) More realistically 
according to the historical record, in Anglo-American practice of four or five centuries ago that 
underlies our contemporary system, marriage was designed to be a regulatory institution that 
established recognizable household heads who would take economic responsibility for their 
wives and all other dependents. In marital households, the difference in sex in the couple had 
at least as much to do with the sexual division of labor that organized economic survival as it 
had to do with assumptions about heterosexual attraction and its consequences. Because men 
were assumed to be capable of, prepared for and good at some kinds of work, and women also 
capable of and good at and prepared for another sort of work - and both sorts of work were 
necessary to human sustenance - the pairing of the two was implicitly the foundation of an 
economically viable household, and thus the basis of the marital union. That sexual division of 
labor is completely archaic now (and has been for some time). 

Today the contemporary pattern of internal equality within marriage and household 
commands majority support, but that does not mean that the long-term movement toward that 
direction was or is embraced by all Americans. Rather, there has always been a vocal minority 
of American who found equalitarian families deeply offensive and dangerous, and wished to 
restore the patriarchal features of a previous day. By suggesting that same-sex couples should 
be excluded from marriage in part to preserve the institution's incorporation and “embodiment” 
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of gender difference, Dr. Young, Dr. Allen, and Mr. Blankenhom implicitly rely on 
conceptions of male and female roles that can be traced to a time of profound de jure and de 
facto sexual inequality. But contemporary political thinking and economic realities (and the 
concomitant development of marriage law and policy) have left this kind of thinking behind. 

Both Dr. Young and Dr. Allen opine that marriage as an institution has historically been 
dedicated to the welfare of children rather than to the welfare of the adult couple. These 
opinions present a false dichotomy, and shortchange the fact that marriage has always been 
intended to serve state and society by establishing governable and economically viable 
households which may hold biologically related and unrelated members. Also, without any 
empirical or ethical basis for doing so, their views assume that marriage based on the welfare of 
children obviously contributes a social good and public benefit, whereas marriage based on a 
couple’s love and commitment is somehow NOT for the benefit of society and contributes 
nothing to the public good. This bifurcated view caricatures the practice of contemporary 
marriage and fractures logic. There is no reasonable support for the claim that a couple-based 
household that establishes emotional intimacy, economic benefit, and residential stability for 
the pair produces no social benefit nor sense of public good as compared to a household 
containing a couple with minor children. Also unsupported is the suggestion that the mutual 
commitment and happiness of the married couple is at odds with child welfare. 

Such overreaching assumptions and claims of theirs are meant to shore up their 
emphasis on procreation as the central purpose of marriage, although that emphasis that is 
inconsistent with the history of marriage in the United States. Procreation has never been 
necessary for valid marriage in the United States; childlessness has never been grounds for 
divorce. The emphasis placed by Dr. Allen, Dr. Young and Mr. Blankenhom on procreation 
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echoes the view of the Catholic Church in its Canon Law of a century ago (1917), which 
stipulated that the “primary” aim of marriage was the procreation and rearing of children, its 
“secondary” aim the couple’s mutual support and sexual outlet. But in the wake of Vatican II 
even the Catholic Church eliminated this priority. Canon Law as revised in 1983 gave equal 
priority to the well-being of the spouses and to bearing and rearing of children. 

In their expert reports, Dr. Young and Dr. Allen predict dire consequences if same-sex 
couples are granted access to the civil institution of marriage. Dr. Blankenhom adopts the 
word deinstitutionalization to cover everything about which he would raise an alarm. 

Empirical grounding is lacking for what they say is “likely” to occur, however. Empirically, 
one can observe that in the five years that marriage has been open to couples of the same sex in 
Massachusetts, no damage to man-woman marriage has surfaced, nor has the divorce rate 
increased - in fact the Massachusetts divorce rate is the lowest in the nation. The alarmism in 
views such as those of Dr. Young, Dr. Allen, and Dr. Blankenhom is similar to the alarms of 
the opponents of woman suffrage, a century and more ago, who predicted that if women were 
enabled to vote, families would be racked with acrimony over politics, marriages would fall 
apart or never be able to form, and social life would never be the same again. Yet no 
discernible change in family life followed after the Nineteenth Amendment. 

The extremely negative view that both Dr. Young and Dr. Allen hold regarding no- 
fault divorce laws as representing a destructive sea-change in the American marriage shares a 
similar tendency toward alarmism. Ever since divorce rates in the United States began to rise 
in 1860 there have always been many public spokespersons wringing their hands about the 
frequency of divorce, who have, nonetheless, witnessed the continuing survival and flourishing 
of marriage. As sociologist Andrew Cherlin has recently documented, people in the U.S. marry 
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more frequently than in other industrialized counties; they divorce more often, and, 
importantly, they re-marry far more often. Marriage flourishes in the shadow of divorce. As 
mentioned in my initial Report, expert economists have established that when the rise m 
divorce is viewed over the whole twentieth century, the innovation of the no-fault system 
caused only a temporary spike (1965-1980) in divorce rates and not a significant intervention in 
long term trends to date.^ Any assessment ofthe impact of no-fault divorce laws should be 
viewed in this context Also, it should be noted that adoption of no-fault divorce in the United 
States was part of a trend in all industrialized nations during roughly the same time period. 

Dr. Allen, Di. Young and Dr. Blankenhorn themselves concede that marriage has more 
than one purpose and is a changing institution. It is because of these characteristics that 
mamage remains valued by individuals and by the state today. In the U.S., legislators and 
judges sensitive to changing contexts have gradually and continually adjusted marriage to suit 
changing circumstances. Only by being resilient has marriage remained a lasting and valued 
institution. 

Dated; November 9, 2009 





Nancy F. Cott 


' Betsey Stevenson and Justin Wolfers, “Marriage and Divorce: Changes and Their Driving Forces,” NBER 
Working Paper no. 12977, issued in March 2007 (see csp. Figure 1). 
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Exhibit A - Additional Sources Considered 
Rebuttal Report of Nancy F. Cott 


Cherlin, Andrew J., “The Marriage Go-Roimd: The State of Marriage and the Family in 
America Today,” New York: Alfred A. Knopf, 2009. 

Stevenson, Betsey and Justin Wolfers, “Marriage and Divorce: Changes and Their 
Driving Forces,” NBER Working Paper no. 12977, March 2007. 

Other sources: 

Center for Disease Control and Prevention, National Center for Vital Statistics, Division 
of Health Statistics, data regarding state rates of divorce, available at: 
http://www.cdc.gOv/nchs/data/nvss/Divorce%20Rates%2090%2095%20and%2099- 
Q7.pdf 

Code of Roman Catholic Canon Law, Canon 1055 § 1, (rev. 1983). 
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Supreme Court of Califoniia 
NORTH COAST WOMEN'S CARE MEDICAL 
GROUP, INC., et al.. Petitioners. 

V. 

SAN DIEGO COUNTY SUPERIOR COURT, Re- 
spondent: 

Guadalupe T, Benitez, Real Paity- in Interest. 

No. S142892. 

Aug. 18, 2008. 

Modillcalion Denied Oel. 28, 2008. 
Rehearing Denied Oct. 28. 2008. 

Background: Patient sued medical group and two of 
its employee physicians, alleging that their refusal to 
perform intrauterine insemination (lUI) on her ^ io- 
lated the Unruh Civil Rights Act. Defendants asserted 
their fedeml and stiite constitutional right to the free 
exercise of religion as an affirmative defense. The 
Superior Court, San Diego County, No. 
GIC770165,Romtld S. Prager, J., granted patient's 
motion for sunmiaiy' adjudication of defendants' prof- 
fered affirmative defense. Defendants filed a petition 
for writ of mandate. The Court of Appeal granted 
petition with respect to physicians only. Patient peti- 
tioned for review. The Supreme Court granted re- 
view. superseding the opinion of the Court of Appeal. 

Holdings: The Supreme Court. Kemiard. J., held 
that: 

(1) First Amcndmcnl right to free exercise docs not 
guanmtee right to deny fertility' treatment to lesbian 
patients: 

(2) phy sicians' inability to tell palicnls that they will 
not comply with Unruh Civil Rights Act does not 
^ iolate their rights to free speech and free exercise: 

(3) patient's motion for summary' adjudication of phy- 
sicians' conslilutional affinnativc defense did not 
^ iolate physicians' First Amendment right to free 
speech; 

(4) stale constitution right to free exercise docs not 
guanmtee right to deny fertility' treatment to lesbian 
patients: 

(5) slate power to burden right to free exercise is not 
limited to proliibiting acts that tire licentious or in- 
consistent with peace or safety' of State; but 

(6) physicians could present evidence tliat they de- 
nied treatments due to patient's unmarried status 


rather than sexual oricnlalion. 

Reversed. 

Opinion, 40 Cal.Rptr.3d 636, superseded. 

Baxter, J., filed concurring opinion. 

***710 Cole Pedroza, Qirtis A. Cole, Kenneth R. 
Pedroza. Matthew S. Le^insoiu Pasadena; DiCaro. 
Coppo & Popeke, Robert C. Coppo. Gabriele M. 
Prater, Carlsbad, Andrew T. Evans; Advocates for 
Faith and Freedonu Robert H. Tyler. Biloxi. MS; 
Alliance Defense Fund, Timothy D. Chandler, Fol- 
som, and Douglas L, Edgar, Murrieta, for Petitioners. 

Robert G. Ho for Pacific Justice Institute as Amicus 
C uriac on bclialf of Petitioners. 

Law Offices of Karen D. Milam. Karen D. Milam; 
Americans United for Life and Mailcc R. Smith for 
Christian Medical and Dental Associations, Ameri- 
can Association ***711 of Pro Life Obstetricians and 
Gynecologists and Physicians for Life as Amici Cu- 
riiie on behalf of Petitioners. 

James L, Hirsen, Anaheim Hills, and Deborah J. 
Dewart for The Foundation for Free Expression as 
Amicus Curiae on belialf of Petitioners. 

Duane Morris, Mitchell L. Latlirop and Bridget K. 
Moorhead. San Diego, for Catholic Excliange, Inc., 
and Human Life International as Amici Curiae on 
beluilf of Petitioners. 

Patrick T, Gillen; Clwles S. LiMtmdri and Teresa L. 
Mendoza, Rtmcho Sante Fe, for Thomas More Law 
Center as Amicus Curiae oiibelialf of Petitioners. 

Alan J. Reinach; Alan E. Brownstein; Bassi, Martini 
& Blum and Fred Blum, San Francisco, for Seventh- 
day Advcutisl Church State Council as Amicus Cu- 
riae on be half of Petitioners. 

Center for Law & Religious Freedom, Samuel B. 
Casey and Gregory' S. Baylor, Springfield. VA. for 


€: 2011 Thomson Reuters. No Claim to Grig. USGov. Works. 
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Clirislian Legal Society as Amicus Curiae on belialf 
of Petitioners. 

Higgs, Fletcher & Mack, Richard D. Barton and John 
Morris, Smi Diego, for The Islamic Medical Associa- 
tion of Nortli America, Rabbi Elliot Dorff, Rabbi 
David Frank and Rabbi Arthur Gross-Schaefer as 
Amici Curiae on belialf of PcUUoners. 

Public Affairs & Religious Liberty, Alan J. Relnach; 
Sweeney & Greene, James F. Sweeney and Stephen 

J. Greene, Sacramento, for California Catliohc Con- 
ference as Amicus Curiae on behalf of Petitioners. 

Edwin Meese III and Peter Ferrara. St. Louis, MO. 
for American Civil Rights Union as Amicus Curiae 
on behalf of Petitioners. 

Thclen Reid & Priest and Curtis A. Cole for Califor- 
nia Medical Association as Amicus Curiae on belialf 
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KENNARD, J. 

*1150 **962 Do tlie rights of religious freedom 
and free speech, as guaranteed in both the federal and 
the C^ilifomia Constitutions, exempt a medical clinic's 
physicicUis from complying with the Uiinih Civil 
Rights Act's proliibition against discrinrination based 
on a person's sexual orientation? Our answer is no. 
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Tills case comes to us after the trial court granted 
plaiiilifrs motion for suimiiarv adjudicalioii**963 of 
one affinnative defense, tliereby determining that no 
triable issue of material fact existed as to the defense 
and tlial plaintiff was entitled to judgment on the de- 
fense as a matter of law. (See Code Civ. Proc.. § 
437c. subds. (c), (f)(1).) The Court of Appeal issued a 
writ of mandate selling aside that mling on ihc 
ground tliiit it failed to completely dispose of the ttf- 
firmath'e defense and tlius was contrar}- to the statu- 
lor>' rcquircmcnls for sumniaiy adjudicaliou, (Sec 
Code Civ. Proc., § 437c, subd. (f)(1).) Because tins 
case reached us pretrial, after the trial court granted 
plaintiffs motion for sunnnarv adjudicaliou. our fac- 
tual description comes primarily from the parties' 
slatcmcnls of undisputed fads filed in conncclion 
w'itli tliat motion. 

Plaintiff Guadalupe T. Benitez is a lesbian who 
lives with her partner. Joanne Clark, in San Diego 
County. They wauled Benitez to become pregnant, 
and they decided on intravaginal self-insenhiuitioa a 
nomnedical process in w hich a woman inserts sperm 
into her ow n i^agina. Benitez and Clark used sperm 
from a spenu bank, In 1999, after several unsuccess- 
ful efforts at pregnancy tliroiigli this method, Benitez 
was diagnosed with polycystic ov arian symdrome, a 
disorder characterized by irregular ovulation, and she 
w'as referred to defendant Nortli Coast Women's Care 
Medical Group. Inc. (North Coast) for fertility treat- 
ment. 

In August 1999. Benitez and Clark first met wrtli 
defendant Christine Brody, an obstetrician and gyme- 
cologisl employed by defendant NorUi Coast. Benitez 
mentioned tluit she was a lesbian. Dr. Brody ex- 
plained tliat at some point intrauterine insemination 
(lUI) might have to be considered. In that medical 
procedure, a physician***713 threads a catheter 
tlirough the patient's cer\ ix and inserts semen tlirough 
tlie catheter into the patient's uterus. Dr. Brody said 
that if lUI became necessary, her religious beliefs 
would preclude her from performing the procedure 
for Benitez™' According to Dr. Brody, she told 
*1151 Benitez and Clark at that initial meeting that 
her North Coast colleague. Dr. Douglas Fenton, 
shared her religious objection to perfonning lUI for 
an unmarried woman, but that either of two other 
North Coast phy sicians, Dr. Charles Sloopack and 
Dr, Ross Langley, could do tlie procedure for 


Benitez. According to Benitez, however. Dr, Brody 
said tluit she was the only North Coast physician with 
a religious objection to perfonning lUl for Benitez, 
and tluit "aU other members of her practice — w^hom 
she believed lacked her bias — would be available" to 
do lliis medical procedure. 

FNl. The parties dispute Uic factual basis for 
Dr. Brody's religious objection to perfonn- 
ing lUI for plaintiff. Dr. Brody claims tluit 
her religious beliefs preclude her from activ^e 
participation in medically causing the preg- 
lumcy of any unmarried w'onum, and there- 
fore her refusal to perform lUI for Benitez 
was based on Benitez's marital status, not 
her sexual orientiition. But Benitez, whose 
complaint does not allege marital status dis- 
crimination. asserts that Dr. Brody objected 
to perfonning lUl for a lexhian, and conse- 
quently the alleged denial of tlie medical 
treatment at issue constituted sexual orienta- 
tion discrimiiuiUon. The trial court ruled llial 
the factual basis for Dr. Brody's objection 
presented a disputed issue of nuiterial fact to 
be resoh ed at trial. 

In so niling, the trial court apparently 
concluded that, at the limes relevant here, 
Cahfomia's Uimih Civil Rights Act did 
not proliibit discrimination based on mari- 
tal status. The Court of Appeal in this case 
expressly so held. Because Benitez's claim 
for relief under the Uimili Civil Rights 
Act is not based on marital status dis- 
crimination. we do not address that issue. 

From August 1999 tlirough Jiuie 2000. Dr. 
Brody treated Benitez for infertility. The treatment 
consisted clucfly of prescribing Cloimd, an ovula- 
tion-inducing medication followed by Benitez's use 
of intravaginal self-insemination with sperm obtained 
from a spenn bank. To dclcnninc whether Bcnilc/'s 
fallopian tubes were blocked, Dr. Brody luid her talte 
a medical test (hysterosalpingiogram). which was 
negative. After perfonning a surgical procedure (di- 
agnostic laparoscopy), Dr. Brody detemhned tluit 
Benitez's infertility w as not tlie result of endometrio- 


FN2. "Endometriosis is a condition in which 
tissue similar to the lining of the utems" oc- 
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curs on ihc ovaries, the fallopian lubes, or 
elsewhere in the body. Between 30 and 40 
percent of ^volnell willi lliis condition may 
suffer from infertility. (See <http:// www'. 
endo metriosis. org/ endo metriosis. html> 
las of Aug. 18, 2008|.) 

According to Benitez, when in April 2000 she 
still had not become pregnant, she decided* *964 
“with the advice and consent of Dr. Brody,'' to try' 
lUl, wliick as explained earlier, is a medical proce- 
dure in which a physician uses a calhctcr to insert 
sperm directly into the patient's uterus. Instead, in 
May' 2000. Benitez resorted to the nomnedical proce- 
dure of inlravaginal sclf-inscmination lhal she had 
used before; but tliis time, ratlier tluui using spenn 
from a sperm bank as she liad done earlier, she used 
fresh sperm donated by a male friend. When Benitez 
thereafter missed a menstrual period, she tliought she 
was pregnant. But a home pregnancy test was nega- 
tive. and a pregnancy test done at defendant North 
Coast's facihUcs on July 5, 2000. conlmncd tliat she 
was not pregntint. Benitez then decided to try lUI. 
using her friend's fresh spenn. 

*1152 The parties agree Unit when Benitez told 
Dr. Brody she wanted to use her friend's donated 
fresh spenn for the lUI, Brody replied lhal Ihis would 
pose a problem for Noitli Coast. Its physicians had 
***714 performed lUI either witli fresh sperm pro- 
vided by a patient's husband or sperm from a sperm 
bank, bul never wilh fresh sperm doiiaicd by a pa- 
tient's friend. To do die latter, Dr. Brody said, might 
delay the procedure as NorUi Coast would first ha^'e 
to confirm that its protocols pertaining to donated 
fresh spenn would satisfy the requirements of North 
Coast's state tissue bank hcense and the federal Clini- 
cal Laboratory' Impro^'ement Amendment (42 U.S.C. 
§ 263). After hearing this, Bcnilcz opted to have Ihc 
lUI with spenn from a spenn bank. Dr. Brody so 
noted in Benitez's medical records and Uien left for an 
out-of-state vacation. 

Durmg Dr. Brody's absence, her colleague. Dr. 
Douglas Fcnlon, look over Bcnilc/.'s medical care. 
Dr, Fenton contends tliat he was umiware of Dr. 
Brody's record notation of Benitez's decision noi: to 
use her friend's fresh sperm for the lUI, because the 
secretary' who liad typed dial nolation in Benitez's file 
left it in Dr. Brody's in box awaiting her return from 
vacation. Therefore, according to Dr, Fenton, he mis- 


takenly believed that Benitez intended lo have lUI 
with fresh spenn domited by a friend. The parties 
agree tliat unlike spenn from a spenn bank, fresh 
spenn (e^■en when prov'ided by a patient's husband) 
requires “cenain preparation” before it can be used 
for lUl, and tliat "Iclcrtain licensure” is necessary lo 
do tlie requisite spenn preparation. Of North Coast's 
physicians, only Dr. Fenton was licensed to perform 
these tasks. But he refused to prepare donated fresh 
spenn for Benitez because of Ins rehgioiis objection. 
Two of his colleagues. Drs. Charles Stoopack and 
Ross Langley, had no such religious objection, bul 
unlike Dr, Fenton, they were not licensed to prepare 
fresh sperm, Dr. Fenton then referred Benitez to a 
physician outside North Coast's medical practice. Dr. 
Micliael Kettle. 

The lUI perfonned by Dr, Kctllc did not result in 
a pregnancy. Benitez was unable to conceive until 
June 2001. w hen Dr. Kettle performed in vitro fertili- 
zation.™’ 

FN3. In vitro fertilization is a medical pro- 
cedure of assisted reproduction in which 
eggs and spenn arc combined in a laboratory 
dish. When fertilization results, the embry'o 
is transferred to the woman's utems for de- 
vclopmcnl. (See <htlp:// www. amcrican 
pregiumcy'. org/ infertility'/ ivf. htnil> fas of 
Aug. 18.2008].) 

In August 2001, Benitez sued North Coast and 
its physicians. Brody and Fenton, seeking damages 
and injunclivc relief on several theories, notably sex- 
ual orientation discrtmimition in violation of Califor- 
nia's Umuh Civil Rights Act. Defendants' answer to 
the complaint asserted a variepr’ of affirmative de- 
fenses. Pertinent here is affirmative defense No. 32 
stating tliat *1153 defendants' "alleged misconduct, if 
any” was protected by the rights of free speech and 
freedom of religion set forth in tlie federal and state 
Constitutions. 

Benitez moved for summary adjudication of tliat 
defense. Tlic trial court granted the motion, ruling 
tliiit neither the federal nor the state Constitution pro- 
vides a religious defense to a claim of sexual orienta- 
tion discriminalion under California's Unruh Civil 
Rights Act. Defendants clitillenged tlitit niling 
tlirough a petition for writ of mandate filed in the 
Court of Appeal. That court granted the petition with 


€: 2011 Thomson Reuters. No Claim to Orig. USGov. Works. 



772 


189P.3d 959 Page 5 

44 Cal.4tli 1145. 189P.3d 959, 81 Cal.Rptr.3d 708. 08 Cal. Daily Op. Serv'. 10.825. 2008 Daily Journal D.A.R. 
12.889 

(Cite as: 44 CaL4th 1145, 189 P.3d 959, 81 Cal.Rptr.3d 708) 


rcspccl lo llic two physician defendants only, thereby 
iillowing Drs, Brody mid Fenton to later assert at trial 
llial their consliliilioiial rights of free speech **965 
mid religious freedom exempt them from complying 
with the Unmh Civil Rights Act's prohibition against 
sc-xual orientation discrimination. We granted 
Benitez's petition for review. 

II 

Benitez's claim of sexual orientation discrimina- 
tion is based on Cahfoniia's Unmh ***715 Civil 
Rights Act (hereafter sometimes Act). (Civ. Code, § 
51, subd. (a).) At the times relevant here, it provided: 
"All persons witliin the jurisdiction of tliis state are 
free and equal, and no matter what their sex. race, 
color, religion, ancestry-, natiomil origin, disability, or 
medical condition are entitled to the full and equal 
accommodations, advantages, facilities, privileges, or 
services in all business establislunents of e\ ery kind 
whatsoev'er. ' (Civ.Code. § 51. foniier subd. (b). as 
amended by Stats. 2000, ch. 1049.) 

Tlie Unmh Civil Rights Act's mitidiscrimination 
provisions apply to business establishments that offer 
lo the public "accommodatious, advantages, facili- 
ties. privileges, or sendees.'' (Civ.Code. § 51, subd. 
(b): see Curran v. Mount Diablo Council of the Boy 
Scouts (1998) 17 Cal.4lh 670, 700. 72 Gal.Rptr.2d 
410, 952 P,2d 218; Warfield v. Peninsula Golf & 
Country Club (1995) lo' Cal.4th 594. 622-623’ 42 
Cal.Rptr.2d 50. 896 P.2d 776.) A medical group pro- 
viding medical scn iccs to the public has been held to 
be a business eslablislmient for purposes of the Act. 
{Leach v. Drummond Medical Group, Inc. (1983) 
144 Cal.App.3d 362, 192 CaI.Rptr. 650.) 

In 1999 and 2000. the period relevant here, the 
Unmh Civil Rights Act did not list sexual orientation 
as a proliibilcd basis for discriininalion. But before 
1999, Califomui's reviewing courts luid, in a variety' 
of contexts, described the Act as proliibiting sexual 
orientation discrimination. (Sec Harris v. Capital 
Growth Investors XIV {\99\) 52 Cal.3d 1142, 1155, 
278 CaI.Rptr. 614. 805 P.2d 873; Curran v. Mount 
Diablo (^oimcil of the Bov Scouts, supra, 17 Cal.4lh 
670, 703, 72 Cal.Rptr.2d 410, 952 P.2d 218 (cone, 
opn. of Mosk. J.): Hubert v. Williams (1982) 184 
CaI.Rptr, 161. 133 Cal.App,3d Supp. I, 5; sec also 
Sioumen v. Reillv (1951) 37 Cal.2d 713. 716. 234 
P.2d 969: Rolon v. Kulwitzky (1984) 153 Cal.App.3d 
*1154 289, 292, 200 CaI.Rptr. 217.) Through an 


amendment to the Act in 2005, the Legislature ex- 
pressly prolhbited sexual orientation discrimimition. 
(Slals.2005, ch. 420, 2.) 

The Unmh Civil Rights Act subjects to liability' 
"[wjhoever derues, aids or incites a denial, or makes 
any discrimination or distinction contrary to [the 
Acl|." (Civ.Code, v? 52, subd. (a).) Thus, liability 
under the Act for denying a person the “full and 
equal acconunodations, advantages, facilities, privi- 
leges, or senrices" of a business establislunent 
(Civ.Code, ^51. subd. (b)) extends beyond the busi- 
ness establislmient itself to the business establish- 
ment's employees responsible for the discriminatory' 
conduct. 

Below, we discuss defendant pin sicians' claims, 
first under the federal Constitution, and then under 
the Cahfomia Constitution. 

UI 

[1][2][3] The First Amendment to the federal 
Constitution states that “Congress shall make no law 
respecting an establislunent of religion, or proliibiting 
the free exercise thereof: or abridging the freedom of 
speech...." (U.S. Const., 1st Amend.) This provision 
applies not only to Congress but also to the states 
because of ils incorporation into the Fourteenth 
Amendment. (See Employment Div., Ore. Dept, of 
Human Res. v. Smith (1990) 494 U.S. 872. 876-877. 
no S.Ct. 1595. 108 L.Ed.2d 876 {Smith ).) With re- 
spect to the free exercise of religion, the First 
Amendment “first and foremost'' protects “tlie right 
to believe and profess whatever religious doctrine 
one desires." {Smith, supra, at p. 877, 110 S.Ct. 
1595.) Tlius. it “obviously excludes all 'government 
regulation of religious beliefs as such.’ " {Ibid.) Be- 
low'. we discuss pertinent decisions of the high 
***716 court construing the First Amendment's guar- 
antee of the free exercise of rehgion. 

Sherbertv. Verner {\9Gy) 374 U.S. 398, 83 S.Ct. 
1790, 10 L.Ed.2d 965 {Sherbert ) inv'olved South 
Carolina's denial of unemployment benefits to a Sev'- 
enth-day Adventist who refused on religious groimds 
to work on Saturdays. The Ihgh court held tliat re- 
stricting**966 unemployment benefit eligibility' to 
those who could work on Saturdays was a “substan- 
tial infringement” of the claimiint's First Amendment 
rights, and it declared the state law unconstitutional 
because it lacked a “compelling [governmental] in- 
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icrcst.^^ {Id. al pp. 406-407. 83 S.Ct. 1790.) 

Nine years later, the United States Supreme 
Court reiterated that lest in Wisconsin Yoder (1972) 
406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15 (Yoder ). 
At issue tliere was a Wisconsin law that required all 
children ages scycn to 16 to attend school. Members 
of llic Old Order Auiisli religion and *1155 the Con- 
servatiye Amish Mennonite Church. howe\’er, kept 
their clhldren out of school once tliey completed the 
eighth grade. (Id. at pp. 208-209, 92 S.Ct. 1526.) 
Yoder held that under the First Amcndincut's clause 
guarimteeing the free exercise of religion, tlie Amish 
were exempt from obeying the state law in question 
because their "objection to fonnal education beyond 
the eighth grade |was| firmly grounded'' in their reh- 
gious beliefs, and the State of Wisconsin lacked a 
compelling interest in applying (he compulsoTy' edu- 
cation law to Amish cliildren. (Id. al p. 210. 92 S.Ct. 
1526-SQQid. atpp. 214.219,234, 92 S.Ct. 1526.) 

But llicn in 1990, inSinilh, supra, 494 U.S. 872, 
1 10 S.Ct. 1595, tlie Ihgh court repudiated the compel- 
ling state interest test It had used In Sherhen, supra, 
374 U.S. 398, 83 S.Ct. 1790, and in Yoder, supra, 
406 U.S. 205. 92 S.Ct. 1526. Instead, it announced 
tliat the First Amendment's right to the free exercise 
of religion "docs not relieve an individual of the obli- 
gation to comply with a 'yalid and neutml law' of 
general applicabiht}- on the ground tliat tlie law' pro- 
scribes (or prescribes) conduct tliat liis religion pre- 
scribes (or proscribes).' " (Smith, supra, at p. 879, 
110 S.Ct. 1595.) Tlnee years later, the court reiter- 
ated that holding in Church of Lukumi Babalii Aye, 
Inc. V. Hialeah (1993) 508 U.S. 520, 531, 1 13 S.Q. 
2217. 124 L.Ed.2d 472 (Lukumi ), staling tliat "a law 
tliat is neutral and of general applicability need not be 
justified by a compelling go\ ermnental interest e\'en 
if the law has the incidental cfTccI of burdening a 
particular religious practice." 

[4J Thus, under ihc United Slates Supreme 
Court's most recent holdings, a religious objector lias 
no federal constitutional right to an exemption from 
a neutral and valid law of general applicability on the 
ground tliat compliance w ith tliat knv is contrary to 
tlie objector's religious behefs. 

Just four years ago, in Catholic Charities of Sac- 
ramento. Inc. v. Superior Court (2004) 32 Cal.4tli 
527, 10 Cal.Rptr.3d 283. 85 P.3d 67 (Catholic Chari- 


ties ), w c considered the claim of a nonprofit entity 
affihated with the Roman Catliolic Church (Catliolic 
Cliarilies) tliat llie First Amendmenl's guarantee of 
free exercise of religion exempted it from complying 
with a California law', the Women's Contraception 
Equity Act (WCEA), wluch required employers dial 
provide prescription dmg insurance coverage for 
their employees to include cov'erage for prescription 
coulraccptivcs. In rejecting lhal claim, wc applied the 
test the United Stiites Supreme Court bid adopted in 
its 1990 decision m.Smid'i, supra. 494 U.S. 872. 110 
S.Ct. 1595, 108 L.Ed.2d 876. Wc explained: "The 
WCEA's requirements apply neutrally and generally 
to all employers, regiirdless of ***717 religious af- 
filiation, except to those few who satisfy the statute's 
strict requirements for e.xemplion on rehgious 
grounds. The act also addresses a matter the stale is 
free to regulate: it regulates the content of insurance 
policies for the purpose of eliminating a fomi of gen- 
der discrimination in health benefits. The act con- 
flicts with Catholic Cbirities' religious *1156 behefs 
only incidentally, because those behefs happen to 
make prescription contraceptives sinful." (Catholic 
Charities, supra, at p. 549, 10 Cal.Rptr.3d 283. 85 
P.3d67.) 

[5] In tills case, too, with respect to defendants' 
reliance on tlie First AmendmenL we apply the liigh 
courl's Smith test. California's Unruh Civil Rights 
Act, from winch defendant physicians seek rehgious 
exemption, is "a yahd and neutral law of general ap- 
plicabilitv" (Smith, supra, 494 U.S. at p. 879, 110 
S.Ct. 1595). As relevant in lliis case, it requires busi- 
ness establisliments to provide “fuh and equal ac- 
conmiodations, advantages, facilities, privileges, or 
serv'ices" to all persons notwithstanding their sexual 
oricnlatiou. (Civ. Code. § 51, subds. (a) & (b).) **967 
Accordingly, the First Amendment's right to the free 
exercise of religion does not exempt defendant physi- 
cians here from confonning their conduct to the Act's 
antidiscrimination requirements ev'en if compliance 
poses an incidental confhet with defendants' religious 
beliefs. (Lukumi, .supra, 508 U.S. at p. 53 I, 113 S.Ct. 
2217; Smith, .supra, alp. 879. 110 S.Ct. 1595.) 

Defendant physicians, however, insist that the 
liigh courl's decision in Smith, .supra, 494 U.S. 872, 
no S.Ct. 1595. 108 L.Ed.2d 876, has language on 
"hybrid rights" that lends support to their argument 
that under the First Amendment they are exempt 
from complying with the antidiscrimincition provi- 
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sions of California's Uimih Civil Righls Acl. The 
pertinent passage in Smith states: “The only decisions 
ill vvliicli we lia\ e held dial the First Ainendinenl bars 
application of a neutral, generally applicable law to 
religiously motiyated action have iiwolved not the 
Free E.xcrcisc Clause alone, but llic Free E.xcrcisc 
Clause in conjunction with other constitutional pro- 
tections....'' (Smith, at p. 881, 110 S.Ct. 1595.) But 
the facts in Smiih, the court explained, did "uol pre- 
sent such a hybrid situation." {Id. at p. 882, 110 S.Ct. 
1595.) Defendants here contend tliat tliey do liav-e a 
hybrid claim, because compliance on their part with 
the state's Act interferes with a combuuition of their 
First Amendment rights to free speech mid to freely 
exercise their religion. Wc rejected a similar hybrid 
claim in CalhoHc Charilies, supra, 32 Cal.4tli 527, 
10 Cal.Rplr.3d 283, 85 P.3d 67. 

In dial case, we e.xplaiiied lliat "llllie liigh court 
has not. since the decision in Smith, supra, 494 U.S. 
872[, 1 10 S.Ct. 1595], determined whether the hybrid 
righls theory' is valid or invoked it to justify applying 
strict scrutiny to a free exercise clmm," {Catholic 
Charities, supra, 32 Cal. 4th at p. 557, 10 Cal.Rptr,3d 
283. 85 P.3d 67.) We added, however, diat Justice 
Soiilcr's concurring opinion in Lukumi, supra, 508 
U.S. 520, 567, 113 S.Ct. 2217, was critical of the idea 
tiiat hybrid rights would give rise to a stricter level of 
semtiny: “ '[l]f a hybrid claim is simply one in which 
miother constitutional right is implicated, then the 
hybrid exception w'ould probably be so vast as to 
swallow the Smith mlc....' “ {Catholic Charities, su- 
pra, at pp. 557-558, 10 Cal.Rptr.3d 283, 85 P.3d 67, 
quoting Lukumi, supra, at p. 567, 113 S.Ct. 2217 
(cone. opn. of Souter, J.).) We also noted tliat the 
federal Court of Appeals for the Sixth Circuit had 
rejected as " 'completely illogical' the proposition 
tliat 'die legid standard fof review] *1157 under the 
Free Exercise Clause depends on whether a free- 
exercisc claim is ***718 coupled with other constitu- 
tional rights.' {Kissinger v. Board of Trustees \ 
(1993) ] 5 F.3d 177. 180 & fn. 1.)” {Catholic Chari- 
ties, .s-upra, at p. 558. 10 Cal.Rpir.3d 283, 85 P,3d 
67.) Nonetheless, after assuming for argument's sake 
tiiat “die hybrid rights theory- is not merely a misread- 
ing of Smith, .supra, 494 U^S. 872. 1 10 S.Ct. 1595." 
we concluded that Catholic Charities had “not alleged 
a meritorious" claim under tliat tlieor\\ (Ibid.) We 
also rejected the contention by Cadiolic Charities diat 
requiring it to provide prescription contraceptive 
coverage to its employees would violate its First 
Amendment right to free speech “by requiring the 


orgaui/ation to engage in symbolie speech it finds 
objectioiuible.” (Ibid.) As we explained, “compliance 
with a law regulating health care benefils is not 
speech." {Ibid.) 

[6] [7] Here, defendmit physicians contend that 
exposing them to liability^ for refusing to perform the 
lUl medical procedure for plaintiff infringes upon 
their First Amendment rights to free speech and free 
exercise of religion. Not so. As w'e noted earlier. 
California's Unmh Civil Rights Act imposes on busi- 
ness establishments eerlain antidiscrimination obliga- 
tions, thus precluding any such establislmient or its 
agents from telling patrons tliat it will not comply 
with the Act. Notwithstanding these statutory obliga- 
tions, defendant physicians remain free to voice their 
objections, rehgiotis or otherwise, to the Act's prohi- 
bition against sexual orientation discrimination. “For 
purposes of the free speech clause, simple obedience 
to a law that does not require one to con\-ey a v'erbal 
or symibolic message cannot reasonably be seen as a 
statement of support for the law or its purpose. Such 
a rule would, in effect, permit each individual to 
choose wliich law s he would obey merely by declar- 
ing liis agreement or opposition." {Catholic Chari- 
lie.s, supra,*-^96H 32 Cal.4th at pp. 558-559, 10 
Cal.Rptr.3d 283, 85 P.3d 67.) 

[8] Defendant phy sicums also perceive a form of 
free speech infringement flowing from plaintiffs 
purported efforts “to silence tiie doctors at trial." But 
the First Amendment prohibits government abridg- 
ment of free speech. Here, plaintiff is a private citi- 
zen. Therefore, her conduct as complained of by de- 
fendants does not fall within the ambit of the First 
Aincndmcnl. 

Plaintiffs motion in the trial court for summaty 
adjudication of defendant physicians' affirmative 
defense claiming a religious exemption from liability' 
under California's Umuh Civil Rights Act merely 
sought to preclude the presentation at trial of a de- 
fense lacking any constitutional basis. In ruling on 
the motion, the trial court granted sunmiaiy' adjudica- 
tion of the defense only insofar as it applied to plain- 
tiffs claim of sexual orientation discrimintition as 
prolubited by the Act. (See p. 17. post.) Nothing in 
that ruling precludes defendants from later at trial 
offering evidence, if relevant, tliat their denial of 
*1158 tlie medical treatment at issue was prompted 
by their religious beliefs for reasons other than plaln- 
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liffs sexual oricntalioTi, 

IV 

Wc now lum to the California Conslilulion, As 
here rele^-ant, it provides: "Free exercise mid enjo}-- 
ment of religion without discrimination or preference 
arc guaranteed." (Cal. Const., art. 1. § 4.) 

Part III. ante, dealt with defendant physicians' 
First Amendment claim. To that federal constitutional 
issue, wc applied the liigli court's lest arliculalcd in 
Smith, supra, 494 U.S. 872. 110 S.Ct. 1595. 108 
L.Ed.2d 876. That test's main inquiiy is whetlier the 
law being challenged is a " 'valid and neutral law of 
general applicabiliri'. ' ” (Id. at p. 879. 110 S.Ct. 
1595.) If ***719 it is. it "need not be justified by a 
compelling governmental interest even if the law lias 
the incidental effect of burdening a particular reli- 
gious practice." (Lukimii, supra, 508 U.S. at p. 531, 
113 S.Ct 2217.) That test, w'e noted, was a departure 
from the compelling state interest test that the high 
court liad applied in Sherberi, supra, 374 U.S. 398, 
83 S.Ct. 1790, and in Yoder, supra, 406 U.S. 205, 92 
S.Ct 1526. (See 81 Cal.Rptr.3d at p. 716. l89P.3dat 
p, 966, ante.) 

Here, defendant plwsicians seek a rehgious ex- 
emption from a state law that is " 'a valid and neutral 
law^ of general applicabihtj-' " (Smith, supra, 494 
U.S. atp. 879. 110 S.Ct 1595; see 81 Cal.Rptr.3d at 
p. 717. 189 P.3d at p. 966. anlc.) To dale, this court 
liiis not determined tlie appropriate stmidard of reyiew 
for such a cliallenge mider tlie state Constitution's 
guarantee of free exercise of religion. (See Catholic 
Charities, supra, 32 Cal.4th at pp. 561-562, 10 
Cal.Rptr.3d 283, 85 P.3d 67.) Because construing a 
state constitution is a matter left exclush ely to the 
states, the high court's Smith test is not controlling 
here. (Calholic Charities, supra, at pp. 559-561, 10 
Cal.Rptr.3d 283. 85 P.3d 67.) As in Catholic Chari- 
ties, howev er, tliis case presents no need for us to 
dclcmiiuc the appropriate lest. For even under a strict 
scrutiny standmd, defendants' claim fails. 

[9J Under strict semtiny, "a law could not be ap- 
plied in a maimer that substcmtuilly burdenfsl a reli- 
gious belief or practice unless the state show [s] tliat 
the law rcprcscnl[s] the least restrictive means of 
achieying a compelling interest." (Catholic Charities, 
supra. 32 Cal.4th at p. 562, 10 Cal.Rptr.3d 283. 85 
P.3d 67.) Presumably, for defendants to eomply with 


the Uuruh Civil Rights Act's prohibition against sex- 
ual orientation discrimination would substantially 
burden their religious beliefs. Yet tliat burden is in- 
sufficient to allow' them to engage in such discrimina- 
tion. The Act furthers California's compelling interest 
in ensuring full and equal aceess to medical ircatmcnt 
irrespecth'e of sexual orientation, and there are no 
less restrictive means for tlie state to acliiev'e tliat 
goal. 

*1159 To avoid any conflict between their reli- 
gious beliefs and the state Unmh Civil Rights Act's 
antidiscrimination provisions, defendant physicimis 
can simply refuse to perform the lUI medical proce- 
dure at issue here for any patient of North Coast, the 
physicicUis' employer, Or, because they incur liability' 
under the Act if they infringe **969 upon the right to 
the " full and equal" services of North Coast's medi- 
cal practice (Civ. Code, ^ 51, subd. (b); see id. 51, 
subd. (a). 52. subd. (a)), defendant physicians can 
avoid such a conflict by ensuring that every' patient 
requiring lUl reeeives "full and equal” aecess to tliat 
medical procedure though a North Coast physician 
lacldng defendants' rehgious objections. 

[10] Both defendimt physicums urge tins court to 
adopt and apply here a standard tliat is significantly 
different than slricl scrutiny. They rely on this lan- 
guage from our state Constitution, article I, section 4: 
"Free exercise and enjoyment of rehgion witliout 
discrimination or preference are guaranteed. This 
liberty of conscience does not excuse acts that are 
lieenlious or incon.dstenl with ihe peace or safety of 
the State." (Italics added.) According to defendants, 
the italicized language indicates that religious objec- 
tors arc free to disregard a particular state law unless 
doing so compromises the peace or safety' of the state 
or is hcentious — situations that are not present here. 
Defendants also assert that our decision in Catholic 
Charities luis language, italicized here, tlitit left open 
the possibility' of the test ***720 proposed by defen- 
dants: “A future case might lead us to choose the mle 
oCSherhert, supra, 374 U.S. 398, 83 S.Ct. 1790 [re- 
quiring tliat a state law adversely affecting religious 
rights satisfy strict semtiny], the mle of Smith, supra. 
494 U.S. 872, 110 S.Ct. 1595 [recognizing no rcli- 
gious c-xemption to valid and neutral laws of general 
applicability], or an as-yet unidentifed rule that 
more preciselv reflects the language and historv of 
the California Constitution and our own understand- 
ing of its import." (Catholic Charities, supra, 32 
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Cal.4lh al p. 562, 10 Cal.Rplr.3d 283. 85 P.3d 67, 
italics added.) We reject defendants' contention. 

Our slatcincnl in Catholic Charities, supra, 32 
Cal.4tli at page 562, 10 Ciil.Rptr.3d 283, 85 P.3d 67, 
tliat tliis court in tlie future might adopt some ''as-yet 
unidentified mlc” governing free exercise of religion 
claims under the state ConsliUilion conlcmplalcd 
only tliree possible tests: (1) Tlie strict semtiny stan- 
dcud tlie United States Supreme Court estabhshed in 
Sherhert, supra. 374 U.S. 398. 83 S.Ct. 1790, and 
lalcr used in Yoder, supra, 406 U.S. 205. 92 S.Cl. 
1526; (2) the lugh court's subsequent test established 
in Smith, supra. 494 U.S. 872. 1 10 S.Ct. 1595, and in 
Lukumi, supra, 508 U.S. 520. 113 S.Ct. 2217. under 
winch religious objectors' challenges to valid and 
neutral laws of general applicabihty are rejected out 
of hand; or (3) an intermediate standard, less exact- 
ing Ilian die rigorous first option but more so Ilian die 
second. Because die standard tliat defendants propose 
would exempt a religious objector from complying 
with a vahd and neutral law of general appheability 
regcirdless of a compelhng state interest supporting 
the law, and regardless of the absence of lesser re- 
strictive means for furdiering tliat compelling state 
interest, their *116(1 proposed standard is not an in- 
termediate stiindard but rather a stiindard tliat is more 
stringent tlian strict scmtiity. Notliing in Catholic 
Charities suggests that the appropriate test for free 
exercise of religion claims under article 1, section 4 
of die Cahfoniia Constitution woidd be stricter than 
strict semtiny, and we decline to adopt such a stan- 
dard here. 

V 

I 111 The Court of Appeal set aside die trial 
court's order granting plaintiffs motion for summary' 
adjudication of affirmative defense No. 32. Accord- 
ing to the Court of Appeal, the trial court's mling was 
inconsistent with the purpose of Code of Civil Proce- 
dure secdon 437c. wliich governs modons for sum- 
maty' adjudication. Relevant here is that statute's sub- 
division (0(1)- which states: "A party may move for 
summary' adjudication as to one or more causes of 
action witiiin an action, one or more affirmative de- 
fenses, one or more claims for damages, or one or 
more issues of duty, if diat party contends diat the 
cause of action has no merit or that there is no af- 
firmative defense thereto, or both, or that there is no 
merit to a claim for damages, ... or that one or more 
defendants either owed or did not owe a diibr’ to the 


plaintiff or plaintiffs. .1 motion for summary adjudi- 
cation shall he granted only if it completely disposes 
of a cause of action, an affiinnative defense, a claim 
for damages, or an issue of dubr ." (§ 437c. subd. 
(f)(1), italics added,) **970 As the italicized lan- 
guage in the last sciitcncc indicates, a grant of sum- 
mary' adjudication of an affiniiati\’e defense is proper 
if it “completely disposes" of that defense. 

Here, in reversing the trial court's grant of plain- 
tiffs motion for sunuiiary adjudication of affirmati\'e 
defense No. 32 with respect to plaintiffs Unruh Civil 
Rights Act claim, the Court of Appeal noted that sec- 
tion 437c was added to the Code of Chil Procedure 
al the request of the California ***721 Judges Asso- 
cuition, and tlitit the statute was intended to "save 
court time," to “reduce the cost of litigation" and to 
“stop the practice of ... adjudication of issues that do 
not completely dispose of a cause of action or de- 
fense." 

The Court of Appeal then concluded that sum- 
mary' adjudication of affirmative defense No. 32 was 
“improper as to Dr. Brody and Dr. Fenton because it 
cfrcclivcly prccludc|d| them from presenting any 
evidence at trial tliat their refusal to perform lUI for 
Benitez was based on tlieir religious beliefs regarding 
the propriety of performing the procedure for unmar- 
ried women," conduct tliiit the Court of Appeal fur- 
tlier concluded was not proliibited by the Act in 2000. 
the time of tliat refusal. The court added: “Because 
there is a triable issue of fact as to whether Dr, Brody 
and Dr. Fenton refused lo perform die procedure for 
Benitez based on her marital status and not her sexual 
orientation, ... Dr, Brody and Dr. Fenton are entitled 
to prcscnl *1161 evidence tlial their religious beliefs 
prohibited them from performing lUI on any nninar- 
ried woman, regardless of the woman's sexual orien- 
tation,” 

[12] But in grantmg plaintiffs motion for sum- 
mary adjudication of affinuativc defense No. 32, the 
trial court did not at all preclude defendmit physicums 
from later offering ev idence at trial of their religious 
grounds for refusing to perfonn the lUI medical pro- 
cedure for plaintiff because of her marital status as an 
urmiarried woman ratlier than her sexual orientation 
as a lesbian. Tn granting Benitez's motion, the trial 
court slated that it liad merely detennined tliat af- 
finnath'e defense No. 32 lacked any basis in law as a 
defense to plaintiffs Unmh Civil Rights Act claim of 
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sexual orieniadon discriminaiion, but that it was not 
precluding defendant physicians from "tell |mg| the 
jur>' wliat liappeiied in Uiis case,” llial is, presenting 
ev idence tliat tlieir religions behefs prohibited them 
from medically inseminating an unmarried woman. 
Tliis is clear from llic foUowuig colloquy between die 
trial court and plaintiffs counsel. 

Counsel for plaintiff asked tlie trial court: “What 
basis would tliere be for [defendant physicians to] 
preseut[ ] tlieir inoth e to the Juiy^ if not to say it was 
okay that you violated Uuruh because you had this 
religions belief.^” The trial court responded tluit the 
jurors “are still going to know wliat tlie motive 
[was].” and that dcrcndaiils “have to tell the juiy 
w'liiit liappened in tins case.” Phiintiffs counsel then 
argued tliat testimoity about defendant physicians' 
religious molivaiiou for refusing to perfonn the lUl 
medical procedure for plaintiff would be “legally 
irrelevant.” Tlie trial court replied: “Facts are the 
facts, and the Jury' is instmeted on the law and ... is 
gouig to follow the law.” Ultimalcly, the trial court 
agreed to allow plaintiff to reassert at trial her objec- 
tion to defendants presenting any evidence of reh- 
gious motiv'e to support their claim that tlieir refusal 
lo perform ihc lUI medical procedure was based on 
plamtiff s niiiritiil status as a single woman rather than 
her sexual orientation as a lesbian. Although the trial 
court reserved any final mliug on the mailer, it added 
tliat plaintiffs position w'oiild nnike "an interesting 
argmnent.” and that it had “a hard time envisioning 
how' this case would be presented without telling the 
jury wliat liappened.” 

Thus, the trial court's mling left defendant physi- 
cians free lo later offer evidence at trial tliat their 
religious objections were to participating in the medi- 
cal insemination of an munarried woman and were 
uol based on plaintiffs sexual oricnlalion. as her 
complaint alleged. The trial court's niling simply luir- 
rowed the issues in tliis case by disposing of defen- 
dants' contention tliat tlieir constitutional rights to 
free ***122 speech and the free exercise of religion 
exempt them from comply mg with tlie Uimili Civil 
Rights Act's prolhbition against sexual orientation 
discrimination. In concluding to the contrary', the 
Court of Appeal erred. 

*1162 * **971 DISPOSITION 

Tlie judgment of the Court of Appeal is reversed. 


WE CONCUR: GEORGE, C.J.. and BAXTER, 
WERDEGAR. CHIN, MORENO, and CORRIGAN, 
JJ. 

Concurring Opinion by BAXTER, J. 

1 Join the majority's narrow' conclusion that, on 
the facts of tliis case, defendants liavc no affimialivc 
defense, based on tlie free exercise of religion clauses 
of the federal and state Constitutions, against plain- 
tiffs' Unruh Civil Rights Act claims of discriminaiion 
on the basis of sexual orientation, Witli respect to the 
application of article I. section 4 of the Califoniia 
Constitution to this issue, 1 do uol necessarily believe 
the state lias a compelhng interest in eradicating 
every difference in treatment based on sexual orienta- 
tion (cf. In re Marriage Cases (2008) 43 Cal.4lh 757, 
875-877, 76 Cal.Rplr.3d 683, 183 P.3d 384 (conc. & 
dis. opn. of Baxter, J.) | sexual oricnlalion is not sus- 
pect classification: statutory definition of marriage as 
between man and woman satisfies rational basis test] 
). However, I agree that California has a compelling 
interest, furthered by the Uimili Civil Rights Act. “in 
ensuring and equal access to medical treatment 
irrespective of sexual oricnlalion” (maj. opn.. ante, 
81 Cal.Rptr.3d at p. 719, 189 P.3d at p, 969, italics 
added), including a right to full medical assistance in 
establishing a pregnancy. 

Of course, assuming that a strict semhny stan- 
dard applies under the California Constitution, the 
suite's interest — here represented in a statute — must 
be balanced, m appropriate cases, against the funda- 
mental constitutional right to the free exercise of re- 
ligion. 1 am persuaded tliat, in the circumstances be- 
fore us. tlie burden imposed on tliis constitutional 
right was not sufficient to ov'ercome the state's inter- 
est. As tlie majority indicates, defendants in tliis case, 
who arc members of a group medical practice, can 
avoid any conflict between their religious behefs and 
the Unruh Civil Rights Act's requirements “by ensur- 
ing that every patient requiring [intrauterine insemi- 
iiiitionl receives Tull and eqiiaT access to tluit medi- 
cal procedure through a North Coast physician lack- 
ing defendants' religious objeclions." (Maj. opn., 
ante, 81 Cal.Rplr.3d at p. 719, 189 P.3d al'p. 969, 
italics added.) 

1 am not so certain tliis balance of compclii^ in- 
terests w ould produce tlie same result in tlie case of a 
sole practitioner, who arguably is a “business estab- 
lishment! I” for purposes of the Unmh Civil Rights 
Act (Civ, Code, § 51. siibd. (b): see Washington v. 
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Blampin (1964) 226 Cal.App.2d 604. 606-6()7, 38 
Cal.Rptr, 235), but who lacks the opportunity to en- 
sure the patient's trealinenl by another member of the 
same establislmient. At least where tlie patient could 
be referred with relatiye ease and comenience to 
another *1163 practice, 1 question whether llic slate's 
interest in fuU and equal medical treatment would 
compel a physician in solo practice to provide a 
ircaluicnl to which he or she has sincere religious 
objections. One might well conclude tliiit, in that 
situation, application of tlie Umuh Ciyil Rights Act 
against the doctor would not be the means " ‘least 
restrictiye’ " on religion of furthering tlie state's le- 
gitimate interest. (Maj. opn., ante, 81 Cal.Rptr.3d at 
p, 719. 189 P.3d al p. 968; Catholic Charilies of 
***723 Sacrawenlo, Inc. v. Superior Court (2004) 32 
Cal.4ai 527, 562, 10 Cal.Rplr.3d 283, 85 P.3d 67.) 

Tliese issues are not before us here, however, 
and tlie majority does not express any I'iews on tliem. 
On tliat basis, and with that understanding, T concur 
in the majority's reasoning, and in its result. 

Cal..2008. 

North CoasI Women's Care Medical Group, Inc. v. 
San Diego Countv' Superior Court 
44 Cal.4th 1145,' 189 P.3d 959. 81 Cal.Rptr.3d 708. 
08 Cal. Daily Op. Scr\ . 10.825, 2008 Daily Journal 
D.A.R. 12,889 
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Despite Vatican teachings that allowing homosexuals to adopt children is "gravely immoral," the social services agency 
of the Archdiocese of Boston has allowed 13 foster children to be adopted by same-sex couples in the past two 
decades, saying state regulations prohibit the agency from discriminating based on sexual orientation. 

"If we could design the system ourselves, we would not participate in adopticns to gay couples, but we can't," said the 
Rev. J. Bryan Hehir, president of Catholic Charities In Boston. 'We have to balance various goods." 


The 13 adoptions a tiny fraction of the 720 placed by Catholic Charities In that period took place as part of a contract 
with the state Department of Social Services. The children placed with the gay couples are among those most difficult to 
place, either because they have physical or emotional problems or they are older. 


Hehir described Catholic Charities's decision to permit these adoptions as a legal accommodation in the name of a 
greater social good. He said if they did not comply with the state's nondiscrimination clause, they would not be able to 
do the state work that enables them to place hundreds of foster children in stable homes. 

However, Hehir's view is not shared by everyone at Catholic Charities in Boston. Peter Meade, who is chairman of the 
board, said he believes that the agency should welcome same-sex couples to adopt, and not just because of a 
contractual requirement with DSS. "What we do is facilitate adoptions to loving couples," he said. "I see no evidence 
that any child is being harmed." 

Catholic Charities's placement of children with gays and lesbians began in 1 987, when the agency signed its state 
adoption contract, said Debbie Rambo, vice president of programs for Catholic Charities. She said the 13 adoptions 
were "scattered" throughout the last 18 years, with the last one occurring this year. She said the 13 children placed with 
same-sex couples fared as well as those adopted by heterosexual couples. 


Gays and lesbians who wish to adopt foster children can either approach DSS or work through one of the private 
agencies, such as Catholic Charities, that help the state with such placements. These agencies attempt to match 
prospective parents, who have gone through state-required training to prepare for adoption, with one of the hundreds of 
foster children ready for adoption through DSS. 

Not all dioceses in Massachusetts work with gay couples. At Catholic Charities ofWorcester, same-sex couples are 
referred to other adoption agencies, said executive director Catherine Loeffler. 

DSS spokeswoman Denise Monteiro said yesterday she has never heard of any adoption agency, including Catholic 
Charities ofWorcester Diocese, being permitted to circumvent the state's nondiscrimination policy. Monteiro said DSS 
would investigate. 

Catholic Charities organizations throughout the country run independently and are free to set their adoption rules based 
on the state laws that govern them, as well as the priorities of the archdiocese officials In their community. 


Catholic Charities in Dallas, for instance, refers same-sex individuals seeking to adopt to other agencies, and there is 
no state policy that prohibits them from doing that, said its executive director. Sister Mary Ann Owens. But in San 
Francisco, Catholic Charities has placed a few children with same-sex couples because that proved to be the best 
match, said Brian Cahill, its executive director. Although California has an anti-discrimination law similar to 
Massachusetts, Cahill said that wasn't what influenced his agency to make the placements in gay households. "It was in 
the best interests of the child, and that's the Christian Catholic operating principle to live by," he said. 

He said that of the 1 04 children who were placed by his agency between 1 999 and 2003, three were to gays or 
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lesbians. He said he did not have more current statistics available. 

Officials at several Catholic Charities offices across the country said the primary reason they have so few same-sex 
adoptions is because many gays and lesbians do not approach them, given the church's condemnation of 
homosexuality. 

In recent years, adoption agencies with Jewish or Luthern affiliations have accepted applications from gays and 
lesbians at a far higher rate than Catholic or Methodist groups, said Adam Pertman, executive director of the Evan B. 
Donaldson Adoption Institute, a research and advocacy group, which conducted a national study of same-sex adoptions 
in 2003. 

Pertman said it makes sense that some Catholic agencies would be willing to compromise when it comes to placing 
foster children with special needs: both groups face a competitive disadvantage in the world of adoption same-sex 
couples may be passed over in favor of heterosexual ones, and older children who come with physical or emotional 
problems are often passed over in favor of healthy babies by prospective adoptive families. 

Nonetheless, these matches are still in violation of the Catholic doctrines, said C. J. Doyle, executive director of the 
Catholic Action League of Massachusetts, a conservative Catholic organization that lobbies on political and social 
issues. The Vatican, on its website, says that allowing homosexual couples to adopt children does "violence" to them. 

Doyle said Catholic Charities in Boston ought to have the benefit of a "conscience clause," exempting them from having 
to place foster children with any gay families. 

"No religious organization ought to be forced to compromise Its principle as a condition of Its social services," he said. 

Hehir said that to his knowledge, his agency has never sought an exemption from the nondiscrimination language. 

Rambo said Catholic Charities also has a separate DSS contract to conduct followup studies of all adoptions involving 
foster children in Eastern Massachusetts to observe the adjustments of children who are placed in same-sex families by 
other agencies as well. 

Hehir emphasized that his agency's policy is to focus on the best interests of the children, who are often desperate for a 
stable home after much disruption in their lives. He said Catholic Charities had to choose between its mission of helping 
the maximum number of foster children possible and conforming to the Vatican's position on homosexuality. 

"We were faced with an either-or situation," he said. 

Patricia Wen can be reached at wen@globe.com. 
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[J. Bryan Hehirj's view is not shared by everyone at Catholic Charities in Boston. Peter Meade, who is chairman of the 
board, said he believes that the agency should welcome same-sex couples to adopt, and not Just because of a 
contractual requirement with DSS. "What we do Is facilitate adoptions to loving couples," he said. "I see no evidence 
that any child Is being harmed." 

Catholic Charities's placement of children with gays and lesbians began in 1 987, when the agency signed its state 
adoption contract, said Debbie Rambo, vice president of programs for Catholic Charities. She said the 13 adoptions 
were "scattered" throughout the last 18 years, with the last one occurring this year. She said the 13 children placed with 
same-sex couples fared as well as those adopted by heterosexual couples. 

Gays and lesbians who wish to adopt foster children can either approach DSS or work through one of the private 
agencies, such as Catholic Charities, that help the state with such placements. These agencies attempt to match 
prospective parents, who have gone through state-required training to prepare for adoption, with one of the hundreds of 
foster children ready for adoption through DSS. 
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It is bcwildcrmg enough that four Catliolic bishops in Massachusetts should be so out of touch witli their own flocks as 
to create a controversy where none lias existed for two decades. But it is tmly horriB’ing tliat they liavc now' found an 
enabler in ihe Comer Offtce. 

Tlic cliLireh is sceldng relief from Uie slate's anli-diseriininalion law so tliat Catliolie social services agencies nia\' opt 
NOTTo place children with same-sex couples. To do so. the bishops note, violates church teaching. 

H's worth noting thal of 720 placeiuenls over the past 20 years. Catholic Chanties of Boston has placed only 13 children 
- all liard-to-place foster kids who ivere older or liad special needs - whth same-sex parents. 

In other words. The agency recognizes that a gay couple is not the perfect match in the eyes of the Vatican, so it is done 
in the rarest of circumstances. 

But the bishops apparently never bothered to consult Catholic Charities ontliis one. All 42 board members are in favor 
of allowing same-sex adoptions - at the veiy^ least, because they are REALISTS. They know^ that to operate as a quasi- 
state agency - wliich they do - they must play by the state's rules. Seven board members, including some of Boston's 
biggesi movers and shalvers. have resigned in protest. 

Gov. Mill Romney, moving ever righlvvard, must have been disappointed to learn thal he couldn't simply issue an ex- 
ecutive order exempting The agency from The anti-discrimination laiv. Yesterday following a meeting with Archbishop 
Scan O’Malley, he issued a statement saying. ' ' Ultimately Icgislaton may need to be filed to provide an exemption 
based on religious principles." 

The Legislature appears mercifully icluctant to join tlic parb-. But tliat means Catliolic Charities might very' well lose its 
stale license to place needy children in loving, welcoming homes. 

And THAT would truly be a sin. 
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Top Catholic officials in Massachusetts are convening a special committee to review whether certain policies, which 
allow its social services agencies to handle adoptions by same-sex couples, can continue, given the church's teachings 
that cail such placements "gravely immoral." 

The committee will include the four bishops in Massachusetts representing the dioceses based in Boston, Worcester, 
Springfield, and Fall River and officials hope to reach conclusions within Ihrpe months, said Edward Saunders Jr,, 
executive director of the Massachusetts Catholic Conference, the public policy office for the bishops in the state. He 
said not all committee members have been named yet. 

"We're puliing it together now," Saunders said yesterday about the committee, first reported in The Pilot, the newspaper 
of the Catholic Archdiocese of Boston. 

Two weeks ago, the Globe reporled that Catholic Charities, the social sen/ices arm of the Catholic Archdiocese of 
Boston, allowed 1 3 children to be adopted by gay or lesbian couples in the past two decades, The Rev. J. Bryan Hehir, 
president of Catholic Charities in Boston, had said his agency had to comply with state regulations that prohibit 
discrimination based on sexual orientation. 

He had said those 1 3 adoptions a tiny fraction of the 720 handled by Catholic Charities in that period took place as part 
of an adoption contract with the state Department of Social Services to place older foster children and those with 
special needs. He said he wanted to continue his agency's work for DSS but would rather no( be legally forced to go 
along with same-sex adoptions. 

Others within the leadership of Catholic Charities in Boston, however, said they did not think the agency should back 
av/ay from handling adoptions by same-sex couples, especially because none has proved harmful. 

Peter Meade, board chairman of Catholic Charities, did not have any comment yesterday on the committee, saying he 
v/anled to speak first to his entire board. 

Not all dioceses in the state worked with gay couples. Officials at Catholic Charities of Worcester say they refer same- 
sex couples to other adoption agencies. 

Saunders said the review committee will try to determine how to reconcile the Vatican pronouncements against 
adoptions by same-sex couples with the stale's antidiscrimination laws. He said he has not ruled out the possibility that 
the committee woLild ask (he state for a "conscience clause," exempting the agencies from the requirement to consider 
sarrie-sex couples on the grounds that it violates religious princpias. 

Patricia Wen can be reached at wen@globe.com. 
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Two weeks ago, the Globe reporled that Catholic Charities, the social services aim of the Catholic Archdiocese of 
Boston, allowed 13 children to be adopted by gay or lesbian couples in the past two decades. The Rev. J. Bryan Hehir, 
president of Catholic Charities in Boston, had said his agency had to comply with state regulations that prohibit 
discrimination based on sexual orientation. 

[Edward Saunders Jr.] said the leview comiiiittee will tiy to deteimine how to reconcile the Vatican pronouncements 
against adoptions by same-sex couples with the state's antidiscrimination laws. He said he has not ruled out the 
possibility that the committee woirld ask the state for a "conscience clause," exempting the agencies fiom the 
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The four Roman Catholic bishops of Massachusetts plan to seek permission from the state to exclude gay couples as 
adoptive parents, according to two board members of the church's largest social service agency who were briefed on 
the plan. 

The decision foilov/s a three-month study of the theological and practical impact of having Catholic Charities of Boston, 
the Boston Archdiocese's social service arm, place children with gay couples, given the Vatican's leaching that 
describes such adoptions are "gravely immoral." 

This decision to seek an exemption from stale anti- discrimination mies pits the bishops against the 42-rnei'nber board 
of Catholic Charities of Boston, which is made up of som© of Boston's most prominent lay Catholics. The board voted 
unanimously in December in support of continuing to allow gay couples to adopt children. 

In the past two decades, agency officials placed 13 citlldren with same-sex couples, a tiny fraction of 720 adoptions 
completed by them during that time. 

The outgoing cliairman of the board, whose term expired earlier this month, expressed strong opposition to the bishops' 
plan, saying it would unrlercut the agency's longstanding mission to provide stable iiomes for as n>any needy children 
as possible, 

"This is an unnecessary, unmitigated disaster for children, Catholic Charities, and the Arclidlocese of Boston," said 
Peter Meade, who remains a board member. 

If the bishops obtain an exemption, they could continue to handle adoptions while excluding gay or lesbian applicarits 
from consideration. However, if they do not win an exemption, they either have to allow gay adoptions to continue or 
risk having their adoption license pulled and being barred from adoption v/ork in the stale altogether. 

The bishops have hired a Boston law firm. Ropes & Gray, to explore possible legal and political strategies of opting out 
of gay adoptions, said the two Catholic Charities board members, who spoke on the condition of anonymity because 
they were told the plan was confidential. It is unclear if these lav/yers will be the ones to Initiate any legal or political 
efforts. 

The bishops have not decided how to seek the exemption, the board members said. But the options include asking 
Governor Mitt Romney for an executive order, seeking court approval on grounds of First Amendment protections for 
religious groups, or seeking pas.sage of a measure in the Legislature exempting them from the discrimination provision. 

The two board members said the Rev. J. Bryan Hehir, president of Catholic Charities of Boston, biiefed the board about 
the bishops' plans at a meeting last week. 

John Tuerck, spokesman for Ropes & Gray, said the firm had no comment and does not identify its clients. 

Edward Saunders Jr. executive director of the Massachusetts Catholic Conference, the public policy office for the 
bishops in the state said he cannot comment on the bishops’ views on gay adoptions, other than to say the topic 
remains part of "ongoing serious consideration." 

lii a prepared statement yesterday, he said that while the bishops want to maintain the "good work" that Catholic 
Charities does in the area of adoption, they must also deal with "substantial first amendment issues that arise from any 
government regulations which force Catholic social service agencies to provide services that conflict with church 
doctrine." 
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The church's role in gay adoptions bocamo public after a Globe article in late October quoted Catholic Charities officials 
in Boston acknowledging they had been allowing a small number of gay adoptions to occur since 1Q87, in compliance 
v/ith the state's anti- discrimination policies. 

In early November, tho four bishops of dioceses in V^/orcostcr, Springfield, Fall River, and Boston began meeting and 
said they would come to a decision by the end of January about whether to continue gay adoptions. 

The issue of gay adoptions strikes a sensitive chord among Catholic leaders, Catholic Charities was founded more than 
100 years ago, and one of its core missions has been to find adoptive homes for needy and abandoned children. 

Its officials are also aware that many gay and lesbian parents have filled a much-needed roie In taking In foster children, 
but that such placements directly conflict with Vatican pronouncements against homosexuals raising children. 

State authorities say adoption agencies cannot discriminate, however. Any agency in Massachusetts that hahdies 
adoptions must obtain a state license, which prohibits them from turning down prospective parents based on sexual 
orientation, religion, and race, among other factors, said Constantia Papanlkolaou, general counsel for the Department 
of Early Education and Care, which licenses all adoption agencies, It an agency knowingly discriminates, it could be 
stripped of its license to broker all adoptions. 

"You can't have a discrimination policy," Papanikolaou said, "it's a condition of their license." 

She said her agency which issLies licenses for adoption agencies and day-care facilities, among other duties does allow 
some exemptions to the nondiscrimination regulations. She said some day- care centers, for exampie, have been 
exempted from the regulation that every child at the cenler must have been vaccinated, if a child's family objects cm 
religious grounds, as some Christian Scientist families do. She said .she does not believe her department v/ould allow 
an adoption agency to have a policy of discriminating against gay couples seeking to adopt. 

Of the 720 adoptions handled by Catholic Charities of Boston since 1987, roughly 60 percent involve foster children 
with the DSS, and 40 percent are babies and cliildren who come into the agency from individual families. 

Of the approximately 430 foster chifdren adopted through Catholic Chaiities dui itig tliat time period, 13 were placed 
with same-sex couples, said Virginia Reynolds, a spokeswoman for the agency, 

Tltey v/ere all children wtio had been abused or neglected and were considered hard to place because they are older or 
t^ave special iieeds, Reynolds said. 

DSS relies heavily on Catholic Charities to help it place foster children. In the last fiscal year, Catholic Charities 
agencies placed 28 foster children in adoptive homes, roughly one-third of all foster children who found iiomes through 
private adoption agencies, DSS statistics show. 

Among the four dioceses in Massachusetts, only Catholic Charities of Boston appears to be involved in gay adoptions. 
An official with Catholic Charities in Worcester said last fall that the agency refers any gay or lesbian applicants to other 
adoption agencies, a practice that state officials said violates state taws and would be investigated. A spokesman with 
the Diocese of Fall River said its adoption program has not handed any such adoptions because it never had a gay 
applicant. The Diocese of Springfield does not offer adoption services. 

A move to stop gay adoptions by Catholic Charities. may also prove troubling for the philanthropic agencies tliat donate 
only to organizations meetirrg certain antidiscrimination rules. Catholic Charities in Boston collected nearly $7 million, 
roughly 20 percent of its total income in the last fiscal year, from corporations, -foundations, and Individual donors, said 
Reynolds, 

SIDEBAR:2005 DSS ADOPTIONSPLEASE REFER TO MICROFILM FOR CHART DATA. Patricia Wen can be reached 
atwen@globe.com. 
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If the bishops obtain an exemption, they could continue to handle adoptions while excluding gay or lesbian applicants 
from consideration. However, if tliey do not win an exemption, they eithei' have to allow gay adoptions to continue or 
risk having their adoption license pulled and being barred from adoption work in the state altogether. 
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The church's role In gay adoptions became public after a' Globe article in late October quoted Catholic Chafilies officials 
in Boston acknowledging they had been allowing a small number of gay adoptions to occur since 1 987, in compliance 
with the state's anti- discrimination policies, 

Among the four dioceses in Massachusetts, only Catholic Charities of Boston appears to be involved in gay adoptions. 
An official with Catholic Charities in Worcester said last fall that the agency jefers any gay or lesbian applicants to other 
adoption agencies, a practice that stale officials said violates state lav/s and would be investigated. A spokesman with 
the Diocese of Fall River said its adoption program has not handled any such adoptions because it never had a gay 
applicant, The Diocese of Springfield does not offer adoption services. 
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Seven inembers of the board of Catholic Charities of Boston, including prominent business and media leaders, 
announced their resignations yesterday, saying that the Massachusetts bishops’ effort to prohibit gays from adopting 
children from Catholic social service agencies "threatens the very essence of our Christian mission." 


Among those who quit was Peter Meade, executive vice president of Blue Cross Blue Shield of Massachusetts and 
chairman of the board until last month. Moade expressed concern that the bishops' position on gay adoptions will 
alienate Catholics in the slate and reduce much-needed donations for the agency's charitable work. 

We "cannot participate in an effort to pursue legal permission to discriminate against Massachusetts citizens who want 
to play their part in building strong families," the seven members said in a statomont. 

The resignations are the latest development in a high-profile collision between loaders of the state's largest religious 
group and a population that increasingly embraces gay rights. 

The 42-member board unanimously votod in December in favor of continuing gay adoptions at Catholic Charities. Along 
with Meade, the members who resigned are Geri Denterlein, president of Denterlein Worldwide Public Affairs; Donna 
Gittens, chief execu live officer of Causomedia; Paul LaCamera, general manager of The WBUR Group; Brian Leary, a 
former television reporter and partner at Gadsby Hannah; Colette Phillips; president of Colette Phillips Communications; 
and Micho Spring, chairman of Weber Shandwick New England. 

Meade said he has already heard from some current contributors to Catholic Charities who say they will pull their 
donations because of the bishops' plan. Last year, the agency raised $7 million, roughly 20 percent of its income, from 
individual donors, foundations, and corporations. 

The resignations were announced as Governor Mitt Romney met for nearly an hour yesterday to discuss the issue with 
Archbishop Sean P. O’Malley and the Rev, J, Bryan Mehir, president of Catholic Charities. The bishops havo said thoy 
deserve an exemption from the state's antidiscrimination laws, vyhich prohibit discrimination against gays, on religious 
freedom grounds. The 'Vatican has describod gay adoptions as 'gravely immoral." 


On Tuesday, Romney signaled his openness to hearing the bishops' request and discussing the issue, Yesterday, in a 
statement after the meeting, Romney said that he wants Catholic Charities to be able to continue doing adoptions in a 
way that does not conflict with Catholic principles. 

"I would liko to soo tho Church continue to provide this service," Romney said. "I believe religious institutions should bo 
able to carry out thoir mission of helping people without violating their faith." 

However, in the statement, Romnoy ropoated previous remarks that he cannot simply waive the state's 
antidiscrimination law through an executive order, 

But he left open the possibility that he could support the church's offorts in another way. "Ultimately, legislation may 
need to be filed to provide an exemption based on religious principles," Romney's statement said. "I look forward lo 
continuing our discussions with the church so that v/e can assist them in performing their charitable work in a way that 
does not violate their religious beliefs." 

Later, in response to a reporter's question, a Romney spokesman declined to say whether the governor opposes gay 
adoptions- 

"The governor has said many times that he believes the ideal setting for the raising of a child is a heme with a mother 
and a father," said spokesman Eric Fehrnstrom. 
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Asked again for Romney's view on gay adoptions, Fehrnstrom responded: "I'm going to let the 'Ideal' statement speak 
for itself," 

O'Malley and Hehir left the meeting through a side exit, bypassing reporters. O'Malley issued a statement saying he 
appreciated the chance to meet with the governor and described the meeting as "a preliminary one." 

"Ttie Catholic agencies in tlie dioceses of Massachusetts wish to continue the work of adoption and seek an exemption 
in Older to comply v/itli Catholic teacliing on marriage and the family," O'Malley's statement said 

The bishops have previously raised the possibility of seeking passage of legislation that would grant them an 
exemption, but state Representative Eugene L, O'Flaherty, House chairman of the joint committee on the Judiciary, has 
said "there would not be an appetite to entertain that" on Beacon Hill. 

That leaves a third option, a court challenge by the bishops on the grounds that the state anti discriminatron policy 
violates their religious freedom, Before that can happen, say several legal specialists, the bishops would have to 
specifically file for an exemption v/ith the state and, after being rejected, go to court to challenge the decision. 

Any legal action by the bishops is likely to attract a counterattack from gay organizations, who view the bishops' plan as 
profoundly offensive, saying it sweepingly casts all gay people as unfit parents. 

Gary Buseck, legal director of Gay & Lesbian Advocates 5. Defenders in Boston, said his organization, which led the 
legal fight for same-sex marriage, is watching the case very closely and would consider taking action to fight the 
bishops' plan, 

Buseck said he still holds out hope that the bishops will change their minds and allow the status quo to continue, 

Over the past 20 years, Catholic Charities of Boston placed 13 children with same-sex couples, a fraction of the 720 
children they placed in adoptive homes during that time period. The 1 3 children were all foster children who were 
considered hard to place, either because they were older of because they had special needs. 

Catholic Charities has beer> handling adoptions for more than 100 years and is one of state's leading adoption 
agencies. If the bishops fail to win an exemption, but insist on excluding gay couples from adopting, they risk losing 
their adoption license altogether. 

The seven members of the Catholic Charities board who resigned said they pray that the bishops will reconsider. 

Denterlein said she resigned.with deep sadness, because she feels such loyalty to Catholic Charities, which also offers 
day-care services, immigration assistance, and homeless aid. But she said she could not go along with the bishops' 
view that gay adoptions are harmful to children. "We each had to wrestle with our own conscience on this issue," she 
said. 

Meade said Ihe bishops are sending an unfair message to the 13 gay couples who have already adopted through 
Catholic Charities, "Does this new poiicy suddeniy reriderthe love and care they have given their children worthless? Of 
course not," he said. 

But Edv/ard Saunders executive director of the Massachusetts Catholics Conference, which represents the bishops has 
said that church doctrine on the Issue of gay adoptions is unequivocal. The document, v/ritten in 2003, slates that 
allowing children to be adopted by same-sex couples "would actually mean doing violence to these children." It ends by 
saying that gay adoptions are "gravely immoral and In open contradiction lo the principle . . , that the best interests of 
the child, as the weaker and more vulnerable parly, are to be the paramount consideration in every case." 

PatriclaWencanbereachedatwen@globe.com. 
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The 42-member board unanlrnousiy voted in December in favor of coittittuitig gay adoptions al Caihoiic Cliarities. Along 
with [Peter Meade], the members who resigned are Geri Denterlein, president of Denterlein Worldwide Public Affairs; 
Donna Gittens, chief execLi live officer of Causemedia; Paul LaCamera, general manager of The WBUR Group; Brian 
Leary, a former television reporter and partner at Gadsby Hannah; Colette Phillips; president of Colette Phillips 
Communications; and Micho Spring, chairman of Weber Shandwtck New England. 
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The resignations were announced as Goverrror Mitt Romney met for neariy an hour yesterday to discuss tiie issue with 
Archbishop Sean P. O'Malley and the Rev. J. Bryan I lehir, president of Catholic Charities. The bishops have said tliey 
deserve an exemption from the state's antidiscrimination laws, which prohibit discrimination against gays, on religious 
freedom grounds. The Vatican has described gay adoptions as "gravely immoral." 

Edward Saunders executive director of the Massachusetts Catholics Conference, which represents the bishops has 
said (hat church doctrine on the issue of gay adoptions is unequivocal. The document, written in. 2003, states that 
allowing children to be adopted by same-sex couples "would actually mean doing violence to these children." ft ends by 
saying that gay adopliorrs are "gravely immoral and in open coniradiction to. the principle . . . that Ihe best inteiesls of 
the child, as the vyeaker and more vulnerable party, are to be the parainount consideration in eveiy case." 
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The heart of the mailer is Ihis: Al Calholic Charities we seek to place some of Ihe neediest children in society in loving 
adoptive homes, and 1 camiot be part of compromising that mission in the name of discrimination. 

All couples seeking to adopt tlirough Catholic Charities - regardless of sexual orientation - go through a lengthy and 
rigorous screening process. There hits not been a single instance tliat 1 am aware of im^olvuig any liiirm to any' child wc 
Iiavc placed with gay or lesbian couples. And yet, the bishops' discrimination policy will render Qiis vigorous process 
meaningless, and instead judge parental fitness solely on the basis of sexual preference. 

Consider Ihe message this sends to Ihe 13 gay couples who have already adopted children ihrough Calholic Charities. 
Does this new policy suddenly render the love and care they liave given their children w'orthless? Of course not. Rather, 
it exposes the arbitrary' nature of the policy, and iUustrates the very' point tliat without gay adoption, those children w'ho 
arc now m loving homes might othcnvisc still be waiting. 

The damaging fixation witli tliis issue by some withhi the cliurch not only scn'cs as a distraction from Catholic Climi- 
lics' real goals but also Qircalcns its broader mission. I have already heard from current contributors that ilicy wiU not 
continue to contribute if Ihe organi/.aliou pursues Ihis policy of discrimination. This policy could cost the orgaui/alion 
significant contributions, upon w'liich it rehes to provide the many other serv'ices people in our communities desperately 
need. 

Though tlicrc arc many' practical reasons why this policy is harmful, I am resigning because I believe this policy is mor- 
ally wrong. 1 believe vvhal 1 have been taught in my Calholic upbringing - that God loves us all; that Jesus taught us to 
love one anotlier. 1 believe an active policy' of discrimination violates this idea and tliat if w'e are to truly love one an- 
other wc must do so in a non-discriminatory' w'ay, and tliat our greatest act of love for these children is to place them in 
loving homes regardless of tlic sexual preference of the parents. 

This w'as excerpted from Meade's letter of resigruition from Catholic Cliarities. 
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DECISION ON ADOPTION 


In a stunning turn of events, Archbishop Sean P. O'Malley and leaders of Catholic Charities of Boston announced 
yesterday that the agency will end its adoption work, deciding to abandon its founding mission, rather than comply with 
state law requiring that gays be allowed to adopt children. 


The Rev. J. Bryan Hehir, president of Catholic Charities of Boston, and Jeffrey Kaneb, chairman of the board, said that 
after much reflection and analysis, they could not reconcile church teaching that placement of children in gay homes is 
"immoral" with Massachusetts law prohibiting discrimination against gays. 

"This is a difficult and sad day for Catholic Charities," Hehir said. 'We have been doing adoptions for more than 100 
years " 


Catholic Charities of Boston began in 1903 as an adoption agency primarily serving Catholic children left by parents 
who died or abandoned them. 


Officials in government, social services, and gay-rights groups expressed disappointment about the decision. Catholic 
Charities is widely respected among adoption providers and has handled more adoptions of foster children than any 
other private agency in the state. 


Harry Spence, the state's commis sioner of social services, said he was "deeply saddened" to hear of Catholic 
Charities' withdrawal. 


Lee Swislow, executive director of Gay & Lesbian Advocates & Defenders, said the outcome was "very unfortunate." 


Almost immediately after the announcement, Governor Mitt Romney, who was in Tennessee speaking to a Republican 
group, issued a statement saying he would file legislation to exempt religious organizations that provide adoption 
services from the state's antidiscrimination laws. 

"I ask the Legislature to work with me on a bill that I will file to ensure that religious institutions are able to participate in 
the important work of adoption in a way that always respects and never forces them to compromise their firmly held 
beliefs," Romney said. 

Lawmakers have said that Romney's bill has little chance of passage, and some Democrats derided it as a presidential 
election ploy by the governor. 

State officials and other adoption agencies were still absorbing the news yesterday, but said they would work to fill the 
gap left by Catholic Charities. The agency was especially adept at finding homes for so-called "special needs" 
adoptions, which include children who are older or who have significant physical or emotional disabilities. 


Catholic Charities will shut down its adoption operation June 30, Hehir said. Adoptions underway will be completed, he 
said. 


Hehir said he hoped the decision will end the tumult surrounding the gay adoption issue. The controversy began in 
October when the Globe reported that Catholic Charities had been quietly processing a small number of gay adoptions, 
despite Vatican statements condemning the practice. Over the last decades, the Globe reported, approximately 13 
children had been placed by Catholic Charities in gay households, a fraction of the 720 children placed by the agency 
during that period. 
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Agency officials said they had been permitting gay adoptions to comply with the state's anti discrimination laws. But 
after the story was published, the state's four bishops announced they would appoint a panel to examine whether the 
practice should continue. In December, the Catholic Charities board, which is dominated by lay people, voted 
unanimously to continue gay adoptions. 

But, on Feb. 28, the four bishops announced a plan to seek an exemption from the antidiscrimination laws. Eight of the 
42 board members quit In protest, saying the agency should welcome gays as adoptive parents. 

That day, Hehir and O'Malley met with Romney In his State House office to make their case for an exemption, but 
Romney said he lacked the authority to do so. Hehir and O'Malley left the State House feeling that nothing could be 
done soon for their oause. The bishops had considered launching a court challenge, but Hehir said he and O'Malley 
realized it would cost "too much time and energy" without any certainty of victory. 


"It became clear our options were narrow," Hehir said. 


In recent weeks, Hehir said, he had become increasingly concerned that the struggle over gay adoption would detract 
from other important work done by Catholic Charities. Since its founding, the agency had branched out significantly, 
helping 200,000 people in about 1 30 programs, including food pantries, day-care services, immigration legal clinics, and 
substance abuse programs. Only $1.3 million, or less than 4 percent of total revenues, is dedicated to adoption work 
now, Hehir said. 

Some board members said another concern was the potential Impact on financing. The United Way of Massachusetts 
Bay, which provided $1 .2 million to Catholic Charities last year and Is the largest private funder of the agency, planned 
to review Its funding If the agency discriminated against gays and lesbians In Its adoption work. 

By late last week, Hehir said. It became clear that the simplest approach would be to withdraw from adoption services 
altogether He convened a meeting with the board yesterday morning, in which members voted unanimously to pull out. 
After that, Hehir said he visited two of the agency's offices in Boston and Lawrence to tell adoption staff that its services 
would be over by the end of the fiscal year. Currently, the agency has 15 full-time adoption workers who will need to 
find new jobs. 

He said workers were tearful, but understood the anguishing decision that Hehir faced. 


Board members of Catholic Charities said they were also deeply saddened by the news. Some members, however, 
expressed some relief that they no longer had to wrestle with the painful clash between gay rights and religious 
freedom. James Brett, a board member, said the withdrawal was approved "with a heavy heart," but it is preferable to a 
protracted battle over an exemption. 

"This is a better resolution," he said. "It's more straightforward." 

Despite the board's sentiment, the decision upset some Catholics yesterday. Some were angry at Catholic Charities for 
giving up the fight for an exemption on religious grounds. The bishops have said that a 2003 Vatican document says 
children are best raised by a mother and father and described gay adoptions as "gravely immoral." 

"It's a defeat for religious freedom," said C.J. Doyle, executive director of the Catholic Action League, a conservative 
Catholic advocacy group. "Not only does the church and society suffer, but the church is allowing itself to be 
marginalized." 


Meanwhile, Andrew Davidson, 35, who was adopted as a baby through Catholic Charities of Boston, said he felt 
betrayed that leaders of the agency would so quickly abandon their longstanding mission rather than accommodate a 
small number of gay adoptions. 

"My first reaction is shame on them and disappointment," he said. 

Davidson, a development officer at Harvard University and father of two, said It had been "a source of pride" to say he 
had been adopted as an infant through Catholic Charities of Boston. His birth mother had wanted to place him with an 
agency that would care about Catholic upbringing. He said the church has long told desperate pregnant women that the 
wrong choice is abortion, and the right decision is adoption. "And now they're getting out of the adoption business?" he 
said. 


The decision by Catholic Charities of Boston does not affect the other dioceses in the state, agency officials said. The 
dioceses in Worcester and Fall River, which do a small number of adoptions, are reviewing the future of their adoption 
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programs. The diocese of Springfield does not handle adoptions. 


The reverberations over the issue are beginning to be felt outside Massachusetts. On Thursday, archdiocesan officials 
in San Francisco said they will be reviewing their practice of allowing a small number of gay adoptions. They were told 
this week by their former archbishop, who is now a top Vatican official overseeing church doctrine, that such practices 
are banned under church doctrine. 

Patricia Wen can be reached at wen@globe.com. 

Reproduced with permission of the copyright owner. Further reproduction or distribution is prohibited without permission. 


Abstract (Document Summary) 


[J. Bryan Hehir] said he hoped the decision will end the tumult surrounding the gay adoption Issue. The controversy 
began In October when the Globe reported that Catholic Charlies had been quietly processing a small number of gay 
adoptions, despite Vatican statements condemning the practice. Over the last decades, the Globe reported, 
approximately 1 3 children had been placed by Catholic Charities in gay households, a fraction of the 720 children 
placed by the agency during that period. 

That day, Hehir and [Sean P. O'Malley] met with [Mitt Romney] In his State House office to make their case for an 
exemption, but Romney said he lacked the authority to do so. Hehir and O'Malley left the State House feeling that 
nothing could be done soon for their cause. The bishops had considered launching a court challenge, but Hehir said he 
and O'Malley realized It would cost "too much time and energy" without any certainty of victory. 

In recent weeks, Hehir said, he had become increasingly concerned that the struggle over gay adoption would detract 
from other important work done by Catholic Charities. Since its founding, the agency had branched out significantly, 
helping 200,000 people in about 1 30 programs, including food pantries, day-care services, immigration legal clinics, and 
substance abuse programs. Cniy $1.3 million, or less than 4 percent of total revenues, is dedicated to adoption work 
now, Hehir said. 
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